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PREFACE 


TO    THE    FIRST    EDITION, 


The  nature  and  object  of  the  following  work  need  no  apology. 
The  court  of  which  it  professes  to  treat,  has  had  an  uninterrupted  ex- 
istence in  this  state,  under  different  titles,  and  with  a  jurisdiction  more 
or  less  extensive,  for  nearly  a  century  and  a  half.  At  one  time,  it  took 
cognizance  of  various  matters  to  the  value  of  J£100 ;  but  in  1782,  it 
was  limited  to  $25,  at  which  it  remained  stationary,  till  the  year  1818, 
when  its  jurisdiction,  in  this  respect,  was  enlarged  to  $50,  in  matters 
litigated,  and  to  $100,  upon  confession. (1)  Long,  however,  as  this 
court  has  existed,  universal  as  the  acquiescence  has  been  in  the  neces- 
sity of  its  continuance  and  permanency,  its  jurisdiction,  embracing  a 
considerable  portion  of  the  litigation  in  a  great  and  commercial  state ; 
nothing  like  a  treatise  on  its  power,  duty  and  manner  of  proceeding. 


(I)  In  18S4,  the  justices'  act  underwent  a  material  modiiication ;  and  in  1830,  still  fur- 
ther and  more  important  alterations  were  made.  In  each  of  these  revisions,  the  jurisdiction 
of  the  court  was  limited,  in  amount,  to  $50,  in  disputed  causes,  and  to  $250,  on  judg. 
ments  by  confessian.  In  1831,  was  passed  the  "  Act  to  abolish  imprisonment  for  debt,  and 
to  punish  fraudulent  debtors,'*  by  which  the  forms  of  proceeding  in  justices'  courts  were 
materially  changed.  This  last  act  is  incorporated  in  the  second  edition  of  the  revised  stat- 
utes. By  the  act  of  1840,  entitled  **  An  act  concerning  justices'  courts,*'  their  jurisdiction 
is  extended  to  (I^O,  in  litigated  causes,  leaving  the  amount  at  which  justices  are  author- 
iied  to  take  and  enter  judgments  by  conlession,  the  same  as  under  the  leviaion  of  1630. 
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has  yet  made  its  appearance.  It  must  be  obvious  to  every  man  of  re- 
flection, that  a  work  of  this  kind  is  not  only  important  to  every  citi- 
zen, but  essentially  requisite  to  justices,  officers  and  suitors  of  the  court ; 
and  this,  in  a  special  manner,  since  the  late  extension  of  its  jurisdiction. 
^^  Its  decisions  daily  affect  the  important  rights  of  citizens.  That  its 
proceedings  should  be  correct,  and  its  judgments  wise  and  lawfiil,  must 
certainly  be  the  wish  of  every  well  disposed  man.  That  courts  of  jus- 
tice should  be  conducted  without  rule,  and  decide  without  established 
principles,  is,  of  all  speculations,  the  most  wild  and  pernicious.  To 
substitute,  in  the  place  of  settled  law^  the  whim,  the  caprice,  the  affec- 
tion, the  inclination,  or  what,  nine  times  out  of  ten,  is  the  same  thing, 
the  conscience  of  the  judge,  is  to  unhinge  the  long  established  rules  of 
property,  and  to  launch  into  a  deceitful,  fluctuating  and  dangerous  sea, 
without  a  compass  to  steer  our  course,  or  a  land-mark  to  guide  our  way* 
To  a  superficial  observer,  the  forms  of  proceeding,  and  the  rules  of  law 
observed  in  our  courts  of  justice,  appear  futile  and  immeaning ;  produc- 
tive of  delay,  and  the  most  ruinous  procrastination  ;  at  the  same  time 
indulging  a  shameful  and  contemptible  chicanery.  But  to  a  reflecting 
mind,  well  acquainted  with  the  use  and  foundation  of  judicial  proceed- 
ings, and  principles  of  law,  they  appear  indispensable  guards,  established 
for  the  security  of  property,  and  protection  of  personal  rights.  A  gen- 
erous, candid,  honest  mind,  unacquainted  with  the  refined  arts  of  de- 
signing and  unprincipled  men,  and  not  sufficiently  apprized  of  the  force 
of  passion,  affection,  antipathies,  and  even  sympathies,  by  which  all  men 
are  more  or  less  influenced,  is  very  naturally  led  to  believe,  that,  in  case 
two  men  have  a  controversy,  they  have  nothing  more  to  do  than  to  state 
their  case  to  a  third  person,  who,  to  all  appearance,  stands  indifferent 
between  them  ;v  and  that  he,  governed  by  no  rules  but  his  innate  sense 
of  justice,  is  every  way  competent  to  judge  their  cause.  But  a  man 
better  acquainted  with  the  human  heart,  possessing  a  knowledge  of  the 
world,  and  in  the  least  degree  conversant  with  judicial  proceedings,  will 
at  once  tell  you,  that  there  is  no  security  in  this  tribunal ;  that  the  bias 
and  affections  of  the  umpire  will,  in  a  large  majority  of  cases,  have  an 
insensible  influence  on  his  mind,  which  nothing  but  the  established  rules 
of  law  can  restrain ;  that  an  artful,  designing,  insinuating  party,  will 
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approach  him  under  every  possible  guise,  and  by  wicked  and  deceitful 
means,  raise  a  specious  and  delusive  equity,  which  the  solid  rules  of  jus- 
tice will  at  once  put  down  ;  but  which,  operating  on  the  mind  of  a  man 
who  finds  himself  acting  under  no  rule,  governed  by  his  own  inclina- 
tion, affected  by  prejudice,  wrought  upon  by  friendship,  or  influenced 
by  passion,  will  continually  lead  him  into  unintentional  error.  He  who 
has  never  been  called  upon  to  decide  questions  of  interest,  in  cases 
where  his  friend  or  his  enemy  is  concerned,  knows  not  the  difficulty  in 
separating  the  abstract  justice  of  the  case  from  the  feelings  and  affec- 
tions of  the  heart.  This  is,  however,  more  easily  perceived  than  felt 
by  the  injured  party. 

In  the  organization  of  the  courts  constituted  for  the  trial  of  small 
causes,  the  legislature  have  not  authorized  a  departure  from  any  known, 
established,  legal  principle  of  decision  ;  but  it  has  very  much  altered 
the  manner  of  proceeding,  requiring  much  less  particularity  and  exact- 
ness, in  this  respect,  than  is  required  in  the  courts  proceeding  according 
to  the  course  of  the  common  law.  Whether  the  justice,  in  conducting 
the  business  of  his  court,  is  to  be  governed  by  rules  of  practice,  was  a 
question  for  the  legislature  to  decide.  It  has  declared  that  he  shall  be 
governed  by  rules,  and  has,  by  several  acts  on  the  subject,  marked  out 
those  rules  with  considerable  exactness  and  precision.  And  the  volumes 
of  our  cases  upon  certiorari,  show  the  strictness  by  which  he  is  tied 
down  to  the  decisions  of  the  common  law.  In  may  instances,  his  rules 
and  course  of  practice,  must  be  conformable  to  those  usual  in  courts  of 
record.  It  is  obvious,  then,  that  on  the  right  understanding  of  the 
practice  of  those  courts,  and  the  principles  of  law  by  which  they 
govern  themselves,  in  deciding  controversies,  so  far  as  they  apply 
here,  must  very  much  depend  the  utility  and  public  convenience 
of  justices'  courts;  as  also  the  security  of  property  coming  within 
their  jurisdiction. 

The  continual  errors  which  many  justices  run  into,  in  their  proceed- 
ings under  the  law  which  confers  their  civil  jurisdiction,  prove  that 
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1819,(7)  adding  thereto  an  explanation  of  abbreviations  used  in  refer' 
ences  to  American  law  books ^  in  the  course  of  the  work. 

In  exemplifying  any  principle  advanced,  I  have  generally  pursued 
the  more  usual  course  of  authors,  by  giving  a  brief  outline  of  the  facts 
contained  in  the  case  itself,  as  reported,  or  stated,  in  the  author  re- 
ferred to.  To  this  remark,  there  will,  however,  be  found  many  excep- 
tions. And  where  I  supposed  the  case  so  complicated  and  technical 
as  to  confound  the  general  reader,  I  have  usually  dismissed  it  at  once, 
and  drawn  the  illustration  directly  from  common  life. 

I  cannot  but  persuade  myself,  that  this  book  will  also  be  found 
useful  to  the  man  of  business,  as  well  as  the  justice ;  and  this,  not 
only  on  account  of  the  instruction  it  contains  concerning  the  structure 
and  mode  of  enforcing  most  of  the  contracts  in  civil  life;  but  be* 
cause  a  very  great  proportion  of  his  credits  are  many  times  the  sub* 
ject  of  collection  in  a  justice^s  court.  Besides,  his  extensive  commer* 
cial  intercourse  with  mankind,  frequently  leads  to  controversies,  which 
are  to  be  litigated  there.  And  as  professional  assistance  is  sometimes 
obtained  with  great  difficulty,  and  is  always  burthensome  to  the  suitor, 
in  a  court  where  no  compensation  therefor  can  be  taxed  against  the  par- 
ty in  the  wrong,  prudence  would  seem  to  dictate  some  preparation  to 
manage  his  causes  in  person.  Indeed,  his  rights  would  often  be  ma-* 
terially  impaired,  perhaps  lost  entirely,  by  a  neglect  of  this  duty. 

A  judge  who  ranks  among  the  first  for  learning  and  judicial  expe- 
rience of  any  in  the  state,  not  to  say  in  the  United  States,  on  looking 
over  those  pages  of  the  work  devoted  to  general  law,  gave  it  a  still 
higher  character  ;  and  was  pleased  to  remark,  in  his  note  to  the  book- 
seller, that  he  also  thought  it  a  book  of  reference  highly  valuable  to 
his  brethren  of  the  profession.     He  probably  founded  his  opinion  upon 


(7)  This  table  has  been  miieh  enhu^ged,  by  inaeiting  all  the  refermoea  to  Engiiah  law 
booka  oontained  in  the  present  edition,  many  of  which  have  been  paUiflhed  once  the  fint 
edition  of  the  tieatise. 
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the  numerous  quotations  which  he  observed,  made  from  the  late  Eng- 
lish and  American  reporters,  not  brought  down  to  this  time  by  other 
books  of  reference.  Should  the  sphere  of  its  usefulness  be  thus  en- 
larged, beyond  the  author's  primary  design,  it  will  be  peculiarly  grat- 
ifying to  his  feelings.  The  work  will  then  be  in  the  hands  of  a  class 
of  gentlemen  fully  competent  to  appreciate  the  difficulty  and  labor  of 
its  execution,  and  who  will  look  with  an  indulgent  eye  upon  those 
errors,  which  he  cannot  pretend  to  have  entirely  avoided.  Should  it 
answer  the  elevated  purpose  of  facilitating  research  in  the  useful,  and, 
as  Edmund  Burke  justly  styles  it,  ^^  noblest"  of  professions,  that  of  our 
country's  laws  ;  besides  gratifying  that  ambition  to  be  useful  to  his  fel- 
low citizens,  which  the  author  acknowledges  to  have  felt,  the  being 
tributary  to  such  an  end,  will,  at  the  same  time,  accord  with  those 
feelings  of  respect  and  confidence  which  he  is  proud  to  avow,  towards 
the  enlightened  and  liberal  members  of  the  American  bar. 

Saiutoga  Springs,  June  30th,  1821. 
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latioD  during  a  period  of  seventeen  years  had  introduced  many 
changes  into  the  statute  law  since  the  treatise  was  published ;  and 
the  learned  and  authoritative  decisions  of  our  courts  had  elucidated 
many  points  previously  obscure,  as  well  as  settled  the  construction 
of  many  new  statutes  relating  to  the  subjects  treated  of  in  the 
book.  These  circumstances  rendered  a  remodelling  of  the  work 
necesssary,  to  adapt  it  to  the  existing  state  of  things.  And  the 
learned  author,  owing  to  his  judicial  engagements,  being  unable  to  un- 
dertake a  revision  of  it,  the  task  was,  in  1837,  committed  to  his  son , 
the  late  Sidney  J.  Cowen,  Esq.  Under  his  auspices,  the  second  edi- 
tion  of  the  treatise  was  published  in  1841.  The  work  was  consid- 
erably enlarged  by  him,  and  improved  in  many  respects ;  more  espe- 
cially by  the  introduction  of  an  extensive  and  valuable  collection  of 
forms,  prepared  with  great  care  and  accuracy.  In  his  preface  to  that 
edition,  the  editor  says  that  he  "  has  endeavored  to  adhere  closely 
to  the  original  plan  or  arrangement  of  the  treatise  ;  and  has  in  no 
case  departed  from  it,  except  when  such  departure  was  deemed  una- 
voidable. The  principal  object  of  the  revision  has  been  to  adapt  the 
treatise  to  the  provisions  of  the  revised  statutes,  and  to  the  subse- 
quent acts  of  the  legislature  affecting  the  jurisdiction  and  mode  of 
proceeding  in  justices'  courts,  as  well  as  to  notice,  in  their  proper 
connexions,  such  cases  as  relate  to  the  subjects  treated  of  in  the 
work."  The  second  edition  being  exhausted  within  three  years,  the 
preparation  of  a  third  became  necessary.  And  the  learned  and  esti- 
mable judge  who  originally  compiled  the  work,  having  died,  and  his 
son,  the  editor  of  the  second  edition,  being  in  failing  health,  the  un- 
dersigned was  induced  to  assume  the  duty  of  preparing  this  edition 
for  the  press. 

The  labors  of  the  present  editor  have  consisted  in  correcting  such 
errors  in  the  second  edition  as  came  to  his  notice  ;  in  introducing  such 
alterations  in  the  law  as  had  been  made  by  statute,  since  the  publica- 
tion of  that  edition ;  in  referring  to  such  of  the  decisions  of  our  own 
courts,  as  well  as  those  of  other  states,  as  have  a  bearing  upon  the 
various  subjects   mentioned   in   the   treatise ;  in   engrafting  the  sub' 
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stance  of  the  Appendix  upon  the  text,  under  the  proper  heads,  and 
in  making  a  very  full  and  extended  index  to  each  volume.  Some 
other  alterations  of  minor  importance  will  readily  strike  the  eye. 
The  notes  of  the  present  editor,  as  well  as  those  appended  to  the 
second  edition,  are  denoted  by  figures  enclosed  in  parenthases. 

Since  the  publication  of  the  second  edition,  death,  as  is  well  known, 
has  removed  Judge  Co  wen,  the  author  of  this  work,  from  among  us. 
And  since  the  commencement  of  this  undertaking  by  the  subscriber, 
the  son  of  the  author,  the  editor  of  the  second  edition,  has  followed 
his  lamented  father.  Consumption  has  stricken  him  down,  in  the 
spring-time  of  life — in  the  morning  of  his  days.  Even  before  he 
had  reached  the  prime  of  life — when  he  had  scarcely  attained  to  the 
full  vigor  of  his  intellect,  or  the  maturity  of  his  powers — he  was  cut 
off  by  the  fell  destroyer.  But  he  had  already  reached  a  high  stand- 
ing as  a  lawyer  and  an  advocate,  while  his  many  social  virtues  had 
endeared  him  to  all  who  knew  him. 

Happy  should  the  present  editor  esteem  himself  if,  while  following 
in  the  footsteps  of  Judge  Cowen,  and  of  Sidney  J.  Cowen,  through 
the  pages  of  this  treatise,  he  could  have  become  embued  with  the 
learning  and  accuracy  of  the  one,  and  the  genius  and  virtues  of  the 
other.  Neither  space  nor  time  will  permit  an  attempt  to  offer  a  fit- 
ting tribute  to  their  memories,  in  this  place.  It  is  to  be  hoped, 
however,  that  some  pen,  adequate  to  the  effort,  will,  at  no  distant 
day,  undertake  the  task  of  doing  justice  to  their  names,  and  dis- 
charging the  debt  of  gratitude  resting  upon  the  legal  profession. 

In  pursuance  of  the  plan  adopted  in  the  second  edition  of  the 
treatise,  the  Revised  Statutes,  whenever  referred  to,  are  cited  with 
reference  to  the  paging  of  the  second  edition  thereof. 

O.  L.  B. 

Saratoga  Springs,  Dec.  2d,  1844. 
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Ambler's  Reports. 

Annaly.       

Reports  time  of  Hardwicke. 

And.    

Anderson's  Reports. 

Andr.          

Andrew's  Reports. 

Anst    

Anstruther's  Reports. 

Atchb.  PL 

Archbdd's  Pleading. 

Art.      

Article 

aM*....          ......          ......          ...... 

Assise,  (Book  of.) 

AfltEnt 

Aston's  Entries. 

Att. 

Atkyn's  Reports. 

AyL     

.....           Ayli£fe. 

6«cAbr.    

Bacon's  Abndgment. 

Ban&.Beat       

Ball  dc  Beatt/s  Reports.    (Irish.) 

BanLdcAdo^ 

Bamewall  dc  Adolphus*  Reports. 

R  dc  A.  or  Bazn.  dc  Aid. 

Bainewall  dc  Aldenon's  Reports. 

B.  db  C«  or  Bftin.  dc  Cnm.       

BamewBll  dc  CressweO's  Reports. 

Banc  Sup.         

Upper  Bench. 

BUD.K.  B 

BamardistoD's  Reports,  K.  B. 
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Barn.  C 

Bamos 

Bayl.  on  Bills. 

Beam.  Ne  Ex 

Beaw.  Lex.  Merc 

Benl.  Bcndl.        

Bing 

B.  Tr. 

BI 

W.  Black 

H.  Black 

Bla.  Com.  

Bo.  R.  Act 

B.  &P.orBo8.&  PuIL 

Bott. ...        

Bra 

Bridg 

Brod.  dcBing 

Br.  Bro.       

Bro.  Ab.  ...         

Br.  Biev.  Jud.  &  Ent  .. 

Bro.  Brow.  Ent 

Bro.V.M 

Brown  P.  C.        

Brown  C.R.    

B.N.C 

Br.  Civ.  and  Adm.  Law. 
Brownl.  Rediv.  or  Ent 

BrownL       

B.  orC.  B 

B.  R.  

Buck. 

Bull.  N.  P.  or  B.  N.  P.  .. 

BulBt 

Bunb.  

B.  Ju8t 

B.  EccL  Law.  

Burr.    

BuiT.  S.  C 

Byles  on  Bills.    


k^  •    ■  V  • 


Bamardiston^s  Reports,  Chancery. 

Barnes'  Notes,  C.  P. 

Bayley  on  Bills  of  Exchange,  &c. 

Beame's  Nc  Exeat. 

Beawe's  Lex  Mercatoiia. 

Benloe  or  Bendloe*s  Reports. 

Bingham's  Reports. 

Bishop's  Trial. 

Blount. 

Sir  Wm.  Blackstone*s  Reports. 

Henry  Blackstone's  Reports. 

BIackstone*s  Commentaries. 

Booth's  Real  Actions. 

Bosanquet  and  Puller's  Reports. 

Bott's  Poor  Laws. 

Brady  or  Bracton. 

Bridgman's  Rep.  or  Conv. 

Broderip  &  Bingham's  Reports. 

Brooke,  Browne,  Brownlow. 

Brooke's  Abridgment 

Brownlow  Brevia  Judicial,  Slo. 

Brown's  Entries. 

Brown's  Vade  Mecum. 

Brown's  Parliament  Cases. 

Brown's  Chancery  Reports. 

Brooke's  New  Cases. 

Browne's  Civil  and  Admiralty  Law. 

Brownlow's  Redivivus. 

Brownlow  and  Gouldesborough's  Reports. 

Common  Bench. 

King's  Bench. 

Buck's  Reports  in  Bankruptcy. 

Buller's  Nisi  Prius. 

Bulstrode's  Reports. 

Bimbury's  Reports. 

Bum's  Justice. 

Bum's  Ecclesiastical  Law. 

Burrow's  Reports. 

Burrow's  Settlement  Cases. 

Byles  on  Bills  of  Exchange,  &c. 


O.     •••        

C.C 

Cald.  

Ca.  temp.  H 

Oa.  ...         ......         

Ca.T.  K 

CaL  ...        ......        

Campb.  or  Camp.  N.  P. 
Carr.  &>  Payne,  or  C.  &.  P. 

Cart    

Carth.         

Caiy 


Codex  (Juris  Civilis.) 

Cases  in  Chancery. 

Caldccott's  Reports. 

Cases  time  Hardwicke. 

Case,  or  Placita. 

Cases  time  King. 

Callis,  Calthrope. 

Campbell's  Nisi  Prius  Reports. 

Camngton  and  Payne's  Reports. 

Carter's  Reporta 

Carthew's  Reports. 

Cary's  Reports. 


ABBREVIATIONS. 
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Oai.T.  Talb....        

Cases  time  Talbot 

CaB.Pra.C.P 

....             Cases  of  Practice  Common  Pleas. 

Cafl.B.  R... 

Cases  temp,  W.  III.  (12  Mod.) 

CaaL.  Eq 

Cases  in  Law  &  Equity.  (10  Mod.) 

C»  D»  Of  C  X ...., 

Common  Pleas. 

Ca.  p.  or  Part    

Cases  in  Parliament 

CawL          

Cawley. 

Ch.  BLorChit.  Bl 

Chitty*s  Blackstone. 

Ch.  or  Chit  on  Bills. 

Chitty  on  Bills  of  Exchange,  &c. 

Gh.  Cas 

Cases  in  Chancery. 

Ch.  or  Chit,  on  Con 

Chitty  on  Contracts. 

Ch.orChitCr.  L. 

Chitt/s  Criminal  Law. 

CLorChitPI 

Chitty's  Pleading. 

Ch.  or  Chit.  Piec,  of  Pi 

Chitty's  PrecedenU  of  Pleading . 

Ch.  Flw.      

Precedents  in  Chancery. 

ChiiR 

Chitty's  Reports. 

Ch.R         

Reports  in  Chancery. 

Chra.B.  L.        

Christian's  Bankrupt  Law. 

Clay...        ......        

ClAas. : 

Clerk's  Assistant 

Clift 

Clift's  Entries. 

Cod.  or  Cod.  Jar. 

Codex  by  Gibson. 

\,/V»««»*«                  •*•■••                 •«%••■                 •»■•) 

Co.  Cop 

Coke's  Copyholder. 

Co.  Ent.      • •...< 

Coke's  Entriea 

Co.  Lit 

Coke  on  Littleton,  (1  Inst) 

Co.  Al«  C/.    ...•••         ......         ..... 

Co.  P.  C...         ......        

Coke's  Pleas  of  the  Ciown,  (3  Inst) 

Ca  on  Courts 

Coke's  4  Inst 

ColLonParttL    

CoUyer  on  Partnenhip. 

Comb 

\^*    Mm          ••■•••                       ■••«••                       ••••■■ 

Common  Pleas. 

Com...        

Comyn's  Reports 

Com.  on  Con.     

Comyn  on  Contracts. 

Com.  Dig.   

Com.  on  Usuiy. «.. 

Comyn  on  Usoiy. 

Cont 

Contra. 

Cooper's  Reports. 

C<;>keB.L. 

Cot     

Cotton. 

Cow...        

Cowper^B  Reports. 

Cox.     

Coxe*s  Reports. 

Cra.£Ux.  JacCar 

OnK     ...^..        ......        ..I... 

Sometimes  refers  to  Keilway's  Reports,  puhUeh- 

ed  by  Serj,  Croke. 

Cmnp.        ...    •        

Crompton  on  Courts. 

Cramp*  dc  M 

Crompton  &  Meeson's  Rqiorts. 

Cruise » 

Cmise's  Digest  of  the  law  relative  to  real  prop- 

erty. 

Conn..        

Vol.  1. 

3 
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D 

Dictum.  Digest  (Juris  Civilis.) 

Dal 

Dalison's  Reports. 

Dalt 

Dalton's  Justice  or  Sheriff. 

D  An ......        ....1. 

D' Anrers*  Abridgment 

D&n...         

.......    DanieFs  Reports. 

Dav.    

Davy's  Reports. 

Dick.          

Dickin's  Reports. 

Dick.  Just 

Dickinson's  Justice. 

Dig 

Digest  of  Writs. 

D.  &S» 

Doctor  and  Student 

MJOu* ...            •.•••.            •••••.            «>• 

Dodson's  Reports  in  Admiraky. 

DoiD.  Proc         

Domini  Proctor ;  Cases  House  of  Lordk 

Doug.         

Douglas' Reports. 

Dow.    

Dow's  Reports  in  Parliament 

Dowl.  &  RyL 

Dowling  &  Ryland's  Reporta 

Dugd.  Qrig 

Dugdale's  Origines. 

Dug.  S 

Dugdale's  Summons. 

Duke 

..;...            Duke's  Charitable  Usea 

Dumfl         

Dumford  &  East,  or  Term  Reports. 

Di.Dy 

......            Dyer's  Reports. 

Dub...        .... 

Dubitatur. 

E 

Easter  Term. 

j!«&flit. ..           ......           •           .... 

East's  Reports. 

EaBtP.  L.         

East's  Pleas  of  the  Crown. 

Eden.          .... 

Ederl's  Rep.  of  NorthingUm's  Cases* 

Edw.  A  R.        4 

Edward's  Admiralty  Reports. 

£<|.  Ca. .... 

Equity  Cases  abridged. 

E.ofCk)v 

Earl  of  Coventiy's  Case. 

JBlSp. ...                    ....a                    ......                   .... 

Espinasse's  Rep.  or  Digest  N.  P. 

Eun.    

Eunomus. 

Ev.Poth 

Evans'  Pothier. 

Exp 

Expired. 

Far. 

Farresley.  (7  Mod.  Rep.) 

Fdl  on  Merc  Guar.          

Fell  on  Mercantile  Guaxanties. 

Ft  (1)        

Pandects.    (Juris  Civilia) 

Rn 

Finch's  Reports. 

F.  orFite.(2) 

Fitzfaerbert 

F.  ri .  B.. ...         .  i . . . . 

Fitz.  Nat  Brevium. 

Fitz-6 

Fitz-Gibbon's  Reports. 

FL       

Fleta. 

J/Q1<*...                     •••«!.                    ......                     .... 

Foley's  Poor  Laws. 

. . . .  i .            Foublanque  on  Equity. 

J?  or.  ..•        ......        ••....       .... 

Forrest's  Reports. 

(1)  This  reflSrence,  which  frequently  occurs  In  BlackMone  and  other  writen^  applied  to  tli^  Pandecta  or 
Digesta  of  the  civil  law,  ia  a  corruption  of  thd  Greelc  letter  n.  Vide  Cahrini  Lexicon  Jurid.  voc.  Dlgea- 
torum. 


(2)  Fitzherbert'a  abridgment  Is  eomoKmly  referred  to  by  the  older  writerai  by  the  title  and  aiunber  of  the 
placita  onty,  e.  g.  Conn.  S0. 
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For.  Pla.     

Brown's  Fonnulae. 

Foxrester....        ...... 

C  ases  time  of  Talbot. 

FartB.          

Forte8cue*s  Reports, 

Fort.    

Foster's  Reports. 

fre*  M> ...' 

Francis'  Maxims. 

Fre^n. 

Freeman's  Reports. 

Oilb.  C.  P.  ......        .... 

Gilbert's  Common  Pleas. 

Dirt.          

Distresses. 

— —  Evidence. 

.— Exch 

-  ..  K.  B 

Uses. 

Gilb....        .... 

Cases  in  Law  ax)d  Equity. 

Godb. 

Godbdt's  Reports. 

Godd.         

Goddphin. 

Golds. 

Goldsborough's  Reports. 

WO^T  •••                        ■•••••                       ••••■•                      •••! 

, Gow's  Reporta 

GowonPart      

Gow  on  Partnership. 

Gio.  dej.  h. 

Grotius  de  Jure  Bdli. 

Hale  deJnr.  Mar.... r        

Hale  de  Jure  Maritimo. 

Hans.         

Hansard's  Entries. 

Hard. 

Hardres'  Reports. 

Harg.  Law  Tracts.    

Haigrave's  Law  IVacts. 

Har.  Dig.           

Harrison's  Digest 

AxBWK.  A.  v/.....*            ••..••            ••■. 

Hawkin's  Pleas  of  the  Crown, 

Ix.  H.  P.  C.        

Hale's  Hist  Plac.  Cor. 

Mm»  X.  \Jt           ......                «••••.               «••. 

Pleas  of  the  Crown. 

Her.     

Heme. 

QOl* ...                     ....■•                   .....a                   .... 

Hetley's  Reports. 

H.orHil 

Hilary  Tenn. 

Hob....        .,.. 

Hobart's  Reports. 

Holt    

HoH's  Reports. 

Hugh 

Hugh's  Entries. 

Hufloek'sLpC 

HuUock's  Law  of  Costs. 

Hut           

Hutton's  Reports. 

Impey's  Practice,  K.  B. 

. c  P 

PmrtirA    CI    P 

Sheriff. 

Pleader. 

(1,  2.)  Coke's  Inst 

Iii8t1,2,3 

Justinian's  Inst  lib.  1,  tit  2,  see.  3« 

Jac.  L.  Diet       

Jacob's  Law  Dictionaiy. 

Jac.  &  Walk. 

Jacob  &  Walkei's  Reporta 

Jan.  Angl 

JaniAngbrum. 

JenL    

Jenkin's  Reports. 

Jon.  1)  3 ......        .... 

Jones*  W.  &,  T.  Reports. 

JoD.     

Jones*  Exchequer  Reports,  (Iridi.) 

XX 
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Jones'  Bailm 

Jones  on  Baibnents. 

Jud 

Judgments. 

Jurist          

Jurist  Edition  of  English  Reports. 

A.6D.          ...a..                 .....                  ... 

Keble*s  Reports. 

IkCl*  ...             ...... 

Sir  John  Kelyng's  Reports. 

cLcl.  !>  1  <«.  ...            ......            ... 

Wm.  Kelyjnge'B  Reports,  2  parts. 

K.  B 

King's  Bench. 

Iv.  K/'  K.   ...           ......           ... 

Keilw.  Kd 

Keilwey's  Reports. 

Kgii 

Kit 

Kitchin. 

KydonAw.        

Lamb 

Lambard. 

Lane's  Reports. 

J^nll*     ■•■                          •■«■■•                             ••«a^ 

Leach 

Leach*8  Crown  Law. 

Leon.          

Lev 

Levinz's  Reports. 

Ley 

Lex.  Merc*  Be.   

Lex.  Mercatoriaby  Beawes. 

lib.  Ass.*^    

Lib.  Re. 

Register  Book. 

lib.  Feud.  

the  Corpus  Juris  Civilis. 

lib.  Intr 

Old  Book  of  Entries. 

lib.  PI 

Liber  Placitandi. 

liL  Abr.  ...        

Lilly's  Practical  Register. 

lil 

Lilly's  Reports  or  Entries. 

Lit 

Lind.            

Lindewood. 

Lit  with  S 

Littleton,  S.  for  section. 

Loft.            

Loft's  Reports. 

Longr.  Quinta     

Year  Book,  pt  10. 

^jU«»        ■«•»••                         •>•■••                                                 •««Bt» 

Lutwyche's  Reports. 

M.  &  S.  or  Mau.  &  Sel.    .. 

Maule  &,  Sclwyn's  Reports. 

Madd 

Madd.  Ch.          

Maddock's  Chancery  Practice; 

Mad 

Mat     

Matyne*s  Lex.  Mercatoria. 

Man.  &Ryl 

Manw. 

Manwood's  Forest  Laws. 

Mar.            

Marah 

Marshall's  Reports.    ^ 

Mer.orMeriv 

Merivale's  Reports. 

M.  Mich 

%...,    Michaelmas  term. 

MitC    

Mitford's  Pleading& 

Mod.  Ca.    

MudemCases. 

Mod.C.  L.&£q.  1,3.     .. 

Modem  Cases  in  Law  and  E^juity^  (8  and  9 

Mod.  Rep.) 
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Mod.  Int  1,2.           

Modus  Intrandi,  1,  2. 

Mod  Rep.           

Modem  Reports. 

Moll 

Molby  de  jure  Maritimo. 

Mont.  L.  of  Lien 

Montagu's  Law  of  Lien. 

Mood.  &Malk 

Moody  and  Malkin's  Reports. 

Mood.  &.  Rob 

Moody  and  Robinson's  Reports. 

Mo. 

Moore's  Reports. 

Moore  &  Malk. 

Moore  and  Malkin's  Reports. 

Moore  &  P 

Moore  and  Payne's  Reports. 

Moore  &.  S.        

Moore  and  Scott's  Reports. 

N.R.          

New  Reports,  by  Bosanquet  and  Pnller. 

N.  Benl 

New  Benloe. 

X^  •  Xj*     «•■•••             ■•••••             ••■••• 

*  Nelson's  Lutwychc. 

Ncv.  &.  Man 

Nevile  and  Manning's  Reports. 

Nol.  Sett           

Nolan's  Settlement  Cases- 

North.      * 

Northington's  Reports. 

N.Nov.    ...        

Novellas  (Jaris  Ci vilis.) 

NaN 

• 

NovsB  Narrationes. 

Nay's  Max.        

Noy's  Maxims. 

O.  BenL      

Old  Benloe. 

Off.  Br.    ...        

Officina  BreviimL 

Off.  Ex.       

Office  of  Executors. 

OrdCla 

Orders,  Lord  Clarendon's. 

Ord.  Ch 

Orders  in  Chancery. 

OrdonUs.         

Ord  on  Usury. 

Ow. ...        

Owen's  Reports. 

PaL      

Palmer's  Reports. 

Pal.onAg. 

Paley  on  Agency. 

Par 

Parker's  Reports. 

t ea»  ss *  X .   ......        ...... 

Peake's  Reports  N.  P. 

Peakfi*s  or  Pea.  Add.  Gas 

Peake's  Additional  Cases  at  Nim  Prius. 

Pet.  or  Petersd.  Abr. 

Petersdorff 's  Abridgment 

P.Pfca. 

Easter  Term. 

Fl.  Pla.  P.  p 

Placita. 

Mm    V/«           »•••••                          »«••••                         •••«•• 

Pleas  of  the  Crown. 

P.Wms.      

Peere  Williams'  RepcHts. 

Perk.    

Perkins'  Conveyances. 

Ph.Ev 

Phillipps'  Evidence. 

PhilUm 

Phillimore's  Reports. 

Kgr- 

Pigot's  Recoveries. 

PL  Con.  ...        • 

, Plowden's  Com.  or  Reports. 

PoL 

PoUexfen's  Report& 

Poph. 

Popham's  Reports. 

2Poph 

Cases  at  the  end  of  Popham's  Reports. 

Pow.  on  Con.  ...        

Powell  on  Contracts. 

P.R.C.P.         

Ptact  Register  m  Com.  PL 

Pr.  Reg.  Ch.  ... 

Pract.  Register  in  Chancery. 

Pr.  Ch.  ....        

IVecedents  in  Chancery. 

xxu 
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Pres.  Conv 

..    Preston's  Conveyancing. 

Pies.  Abs.           

Preston  on  Abstracts. 

Pres.  £s.      .... 

. .    Preston  on  Estates. 

PriceorPr.         

Pnce*s  Reports. 

Priv.  liond. 

Privilegia  Ipndini. 

Pr.St 

Private  Statute. 

Quinti  Quinta  (1) 

..    Year.Book,  5  Hen.  V. 

Q.War 

Quo  Warranto. 

j\m            •••                      ••••••                     «■■•••                     ••■■••                     •■*« 

Resolved,  Repealed. 

Rast    

Rastell's  Entries  and  Statutea 

Ld.  Raym 

. .    Lord  Raymond's  Reports. 

Raym.T.           ,        

Sir  Thomas  Raymond's  Reports. 

Raym.         .... 

. .    Raymond. 

Reg.  Brev.          

Register  of  Writs. 

Reg.  PI 

..    Regula  PlacitandL 

Reg.  Jud.           

Registrum  Judiciale. 

..    1,2,  Coke's  Reports,  6lc. 

R(^.  Eq. ...        

Gilbert's  Reports  in  Equity. 

jcep.  v£.  At  ...*..        ......         .... 

Rep.  temp.  Q.  Anne. 

Rep.  temp.  Finch.  ...        

Finch's  Reports. 

Rq>.  temp.  Hardw ,        

..    Reports  in  the  time  of  Lord  Hardwicke^  by 

Ridgeway. 

Rep.  temp.  Q.  Ami 

6  Mod.  Rep. 

R^temp.  Talb.        

. .    Cases  in  the  time  of  Talbot 

Rits.  Const        

Ritson's  Constable. 

Jl^D*                     ••»•>•             •••■•■             •■^•*«             •••• 

..    Robinson's  Entries. 

Rob.  A.    ...         •        

Robinson's  Reports  Admiralty,  or  Robertsoqi's 

Reports  of  Appeals. 

. .    Reading  Statute  Law. 

Rose , 

Rose's  Reports. 

Roll.  &  RoU.  Abr.      

. .    Rolle's  Reports,  and  Abridgment, 

RoU 

Roll  of  the  Term. 

RoBcoe's  Ciy.  £|v 

. .    Roscoe's  Civil  Evidence. 

Ross  on  Vend 

Ross  on  Vendors. 

Rush.          ......        .... 

. .    Ru8hworth*s  CollectionB. 

Ry.  F. ...... 

Rymer's  Fosdera. 

Ry.  &  Mood.  ...        .... 

..    Ryan  &>  Moodjr's  Rqxirts. 

Salk.    

Salkeld's  Reports. 

Sav. 

..    Savile's  Reports. 

Saund.     ...        

Saunder's  Reports. 

Say.  or  Sayer  on  Dam. 

. .    Sayer  on  Damages. 

Say.  orSayer.     

Sayer's  Reports. 

S. }.            , 

..    Section. 

Selw.  N.P 

Selwyn's  Nisi  Prius. 

2J«  ♦*•                ......           ......           ...•*.           .... 

. .    Upper  Bench. 

(l)  V.  5  Hen.  VII.  10,  91. 
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D.  vy*                 .^\...            ..I...            .... 

Same  Case. 

8ch.&Lef.       

Schoales  &  Lefroy's  Reports. 

Sect           

Section. 

Seld 

Selden. 

SbL  Ca.       i .... 

Select  Cases. 

Scm.    

Semble,  seems. 

DOBS.  Us*       .... 

Sessions,  Cases. 

Shelf,  on  Lan •    

Shelford  on  Lunacy. 

Shepk  ToQch.  ...         .... 

She}>ard's  Touchstone. 

Show. 

Shower's  Reports. 

Shower's  P.  C 

Sid 

Siderfin*s  lieports. 

Sim.  &  Stu.    ...        .... 

i .    Simons  &  Stuart's  Reports^ 

Skin 

Skinner*s  Reports. 

Smith.         .... 

Smith's  Reports. 

Som 

...t..            Somner,  Somers. 

SpeL            .   .... 

Spelman.                         * 

S.P 

Same  Point 

o.  C/«            •         ...• 

Stark.  Ev 

Starkie's  Evidence. 

StjtTk   N    P   nr&fftrk   R. 

Stiuk  C   I.. 

Stat  W 

Staunf.  St  P.  C.  &.  Pr.     

Staunforde  Pleas,  and  pKrogatiTe. 

StnuorStr. 

Strange's  Reports. 

Sty. 

Style's  Reports. 

St  Xn.        ......        ......        .... 

State  Trials. 

Swani.     

*            Swanston's  Reports. 

Swin.           .... 

Swinburne  on  Wills. 

Taun.orTaimt 

Termes  de  la  Ley 

Law  Terms. 

Th.  Dig. 

Thek)aII's  Digest 

TTi.  Br.        

Thesaurus  Breviom. 

Tidd  or  Tidd's  Prac 

Tidd's  Practice. 

Toth 

Tothill's  Reports. 

T.R    

Teste  Rege. 

X  .   ft .... 

'    Term  Reports,  Dumibrd  it.  East. 

T.R.  E.  orT.  E.IL(2)    

Tempore  Regis  Edwardu 
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CHAPTER  I. 

OP  THE  JURISDICTIOPT  OP  THIS  COURt. 

This  relates,  firsts  to  the  justice  :  His  territorial  jurisdiction  is  of 
course  co-extensive  with  the  county  in  which  he  is  elected. (a)  (1)  He 
must  reside  in  the  town  for  which  he  is  chosen,  and  cannot  try  a  civil 
cause  in  any  other  town  in  the  county, '^^pcept  in  cases  otherwise  provi- 
ded by  law,(6)  though  he  may  issue  process  at  any  place  in  the  county. (c) 
If  he  become  an  inn-holder  or  tavern-keeper  in  fact^  (i.  e.  whether  he 
have  a  license  or  not,)  after  his  election^  he  loses  his  official  power  and 
jurisdiction,  except  to  issue  executions  upon  judgments  actually  render- 
ed by  him  before  he  became  so  disqualified.  (<2)  And  as  he  wants  juris- 
diction in  these  cases,  any  judgment  which  he  may  render,  will  be  re- 
versed, even  if  no  objection  be  made  while  the  cause  is  before  him.(e) 

It  seems  that  the  jurisdiction  of  a  justice  is  not  questionable  on  certio- 
rari, upon  the  ground  that  he  is  a  minister  of  the  gospel,  and  therefore 
constitutionally  disqualified  to  hold  the  office  ;{/)  nor  is  it  an  objection 
to  his  trying  a  qui  tarn  action,  that  he  resides  in  the  town  for  whose 


(a)  See  Pennington  on  Small  Causes,  (c)  9  Wen.  319,  322. 

16.     1  Cowen,  660.    6  id.  642.    9  Wen.  (d)  2  R.  S.  159,  §  6. 

319,  322.  («)  13  John.  218.    8  id.  409. 

(6)  1  R.  S.  93,  §  14.  (/)  9  John.  135. 

(1)  The  territorial  limits  of  a  county  include  arms  of  the  sea,  creeks,  havens, 
basins  and  bays  within  the  ebb  and  flow  of  the  tide,  when  those  places  are- within 
the  body  of  the  county,  (United  States  v.  Grush,  6  Masop's  Rep.  290,)  and  also 
the  soil  upon  which  the  sea  ebbs  and  flows,  i.  e.  between  high  and  low  water  mark, 
while  it  is  uncovered  with  water.  (5  Co.  Rep.  107.  2  Br.  Civ.  and  Adm. 
Law,  92.) 
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benefit  a  part  of  the  penalty  is  going — ^his  interest  in  this  case  being  too 
remote  to  operate  as  a  legal  disqualification  ;(g)  but  he  cannot  try  a 
cause  which  is  prosecuted  to  recover  a  penalty  given  by  law  to  the  town 
in  which  he  resides — the  action  in  such  case  should  be  brought  by  the 
town  before  a  justice  residing  in  some  other  town  in  the  county.(A)  (2) 

Secondly^  to  the  action.  The  actions  cognizable  before  a  justice,  are 
debt,  covenant,  trespass  on  the  case  and  trespass,  (t)  (3) 

Actions  of  debt  are  brought,  1.  On  contracts  under  seal,  to  pay  a  sta- 
ted sum  of  money,  in  which  case  covenant  will  also  generally  lie  ;  2. 
On  judgments ;  3.  For  various  penalties  imposed  by  statute  ;  but  this 
is  confined  to  statutes  passed  by  the  state  legislature,  he  having  no  ju- 
risdiction under  a  penal  law  of  the  United  States,  even  though  such  law 
should  expressly  confer  jurisdiction  upon  him  ;{j)  4.  On  promises  ex- 
press or  implied  to  pay  money,  in  which  cases  an  action  of  trespass  on 
the  case  upon  an  assumpsit  is  preferable,  as  we  shall  see  hereafter. 

The  action  of  covenant  is  brought  for  the  breach  of  any  executory  con- 
tract under  seal,  with  the  exception  perhaps  of  a  bond,  on  which  debt 
should  generally  be  brought. 

The  action  of  trespass  on  the  case  is  generally  brought,  1.  For  the 
breach  of  a  parol  contract.  This  is  the  action  of  assumpsit.  2.  For 
the  unlawful  conversion  of  the  personal  property  of  the  plaintiff.  This 
is  the  action  of  trover.  3.  For  a  breach  of  warranty,  or  a  deceit  in  the 
sale  of  personal  property.  4.  For  acting  contrary  to  a  trust  reposed, 
either  in  case  of  the  bailment  of  goods,  or  in  the  line  of  one^s  profession 
or  trade.  6.  For  negligently  or  wrongfully  doing  some  positive  act, 
by  which  another  is  consequently  injured  in  person,  health  or  property  ; 
or  the  omission  to  do  any  act  required  by  law,  where  the  omission  pro- 
duces injury.  When  the  act  done  produces  the  injury,  it  is  technically 
called  misfeasance  ;  where  the  act  omitted,  non-feasance  ;  and  the  ac- 
tion for  either  is  distinguished  by  the  name  of  actions  of  trespass  on  the 
case,  and  are  the  only  ones  which  are  properly  so  called,  from  the  cir- 
cumstance that  in  declaring  for  these  injuries  the  plaintiff  is  bound  to 
state  his  case  specially  and  at  large  in  his  declaration,  shewing  fully  the 
particular  manner  of  the  injury  happening.     And  this  action  may  now 

(g)  11  John.  76.    1  Day,  278.  (0  2  R-  S.  158,  §  1,  2. 

(S)  1  R.  S.  350,  §  5.  O)  17  John.  4. 

(2)  It  is  provided  by  statute  that  no  justice  of  the  peace,  bainr  a  member  of  the 
senate  or  assembly,  or  beings  a  judge  of  any  county  court,  shall  be  obUged  to  take 
cognizance  of  any  action,  or  to  entertain  any  proceeding,  in  civil  cases;  but  be 
may  act  therein  or  not,  at  hu  discretioa.    (2  R.  S.  226,  97.) 

(3)  The  action  of  detinue  is  abolished.    (2  R.  8.  456,  §  15.) 
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be  brought  for  injuries  to  the  person,  personal  property  or  rights  of  an- 
other, or  to  his  servant,  child  or  wife,  in  cases  where  trespass  was  for- 
merly the  proper  remedy.  (A;) 

Under  this  head  the  statute  excepts  from  his  jurisdiction,  actions  where 
the  title  to  land  shall  in  any  wise  come  in  question,  actions  of  slander, 
and  malicious  pro8ecution.(/)  And  it  has  been  decided  that  he  has  no 
jurisdiction  of  an  action  on  the  case  for  bringing  a  vexatious  suit  in  the 
court  of  chancery  ;(m)  nor  for  the  costs  of  going  to  Albany  to  swear  to 
an  answer  in  chancery  in  such  suit  ;(n)  neither  has  he  jurisdiction  of  an 
action  either  for  a  malicious  public  prosecution  by  indictment(o)  or  oth- 
erwise, or  for  a  vexatious  private  suit  between  party  and  party. (p) 
And  where  the  title  to  land  comes  in  question,  either  directly  or  collat- 
erally, even  though  the  parties  try  the  title  by  consent,  the  proceeding 
to  such  trial  would  be  erroneous,  for  the  agreement  of  parties  cannot 
confer  jurisdiction. (9) 

But  his  jurisdiction  extends  to  an  action  on  the  case  for  enticing  away 
the  plaintiff's  wife  ;(r)  for  criminal  conversation  with  his  wife  ;  for  de- 
bauching his  daughter  or  servant  i{s)  to  an  assault  and  battery  commit- 
ted upon  his  servant  ;{t)  and  so  to  an  agreement  to  open  a  fence  and 
remove  a  road,  for  this  has  no  reference  to  the  title  of  land  ;(u)  to  an 
action  on  the  oase  against  the  sheriff  for  an  escape  ^{v)  and  for  negli- 
gently but  unintentionally  firing  a  pistol,  by  which  the  plaintiff  is  hurt, 
though  it  would  be  otherwise  if  intentional,  for  then  the  action  should 
be  assault  and  battery .(uy) 

Trespass  lies  for  a  direct  injury,  either  to  real  or  personal  property. 
Of  this  a  justice  has  jurisdiction,  except  actions  0/  replevin,  and  tres- 
pass as  to  the  person,  viz.  the  actions  of  assault  and  battery  and  false 
imprisonment,  which  are  expressly  excepted  by  the  statute.(a;) 

A  justice  has  jurisdiction  of  the  above  action,  subject  to  the  excep- 
tions above  mentioned ;  and  except  also  actions  wherein  the  people  of 
this  state  are  named  as  a  party,  except  suits  for  penalties  not  exceeding 
fifty  doUars  ;(y)  (4)  and  this  whether  the  cause  of  action  arise  in  his 
county  or  not.     In  some  instances,  however,  the  cause  of  action  itself  is 


[*)  2  R.  S.  456,  §  16.  (r)  8  John.  461. 

i)  Id.  168,  §  4.  (a)iEdw.  Treat.  16. 

m)  3  Calnes,  171.  (t)  1  Pennington's  R.  111. 

n)  Id.  (u)  10  John.  109. 


0)  1  John.  Cas.  190.  (v)  9  John.  369. 

>)  10  John.  106. 

\q)  Griffith's  Treatise,  19, 20.  6  Wen. 
466. 


(w}  14  John.  433. 
(x)  2  R.  S.  158,  §  4. 

(y)  Id. 


(4)  Now,  one  hundred  dollars.    (See  Laws  of  1840,  p.  265,  §  1.) 
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said  to  be  local ,  as  where  from  the  iiature  of  things  it  must  arise  in  a 
particular  place.  Trespass  on  lands,  and  an  action  of  debt  upon  a  lease 
for  rent,  brought  bj  the  assignee  or  devisee  of  the  lessor  against  the  les- 
see, are  instances,  and  it  is  said  that  in  these  cases  the  action  must  be 
brought  in  the  county  where  the  land  lies  ;(z)  and  this  is  without  doubt 
the  doctrine  as  to  our  supreme  court.  But  whether  a  man  may  protect 
himself  from  responsibility  for  a  local  injury,  by  removing  from  one 
county  to  another,  and  indeed,  whether  the  doctrine  of  local  jurisdiction 
is  applicable  to  a  court  of  common  pleas  or  justices'  court,  may  well  be 
doubted,  especially  since  the  determination  in  a  neighboring  state,  on  a 
statute  similar  to  ours  in  this  particular,  expressly  recognizing  the  right 
of  a  justice  to  try  an  action  tor  a  trespass  on  land  committed  in  a  for- 
eign county. (a)  Some  actions  are  moreover  rendered  local  by  the  posi- 
tive provisions  of  our  statute.  Thus  it  is  declared  that  every  action 
against  any  public  officer  appointed  under  the  authority  of  the  state,  or 
elected  by  the  people,  and  against  any  person  specially  appointed,  ac- 
cording to  law,  to  execute  the  duties  of  any  such  public  officer,  for  or 
concerning  any  act  done  by  such  officer  or  person  by  virtue  of  his  office, 
and  every  action  against  any  other  person,  who  by  the  commandment 
of  such  officers  or  persons,  or  in  their  aid  or  assistance,  does  any  thing 
touching  the  duties  of  such  office  or  appointment,  shall  be  laid  in  the 
county  where  the  fact  complained  of  happened,  and  not  elsewhere. (6) 
And  under  this  statute  it  has  been  held,  that  where  the  officer  removes 
out  of  the  county  where  the  penalty  was  incurred,  before  suit  brought, 
and  the  penalty,  from  its  amount,  can  be  sued  for  only  in  a  justice's 
court,  the  action  may  be  sustained  before  a  justice  of  the  county  in 
which  the  officer  resides.(c) 

This  statute  does  not  extend  to  cases  where  one  does  an  act  by  color 
of  his  office^  which  he  has  no  right  to  do  ;  for  then  he  is^subject  to  a 
suit  the  same,  as  any  other  person  without  regard  to  local  jurisdic- 
tion ;{d)  but  the  cases  intended  are,  where  one  does  an  act  by  virtue  of 
his  office^  which  he  has  a  right  to  do,  and  acting  thus  within  the  limits 
of  his  authority,  he  exercises  it  improperly,  or  abuses  the  confidence 
which  the  law  reposes  in  him  ;  as  if  a  sheriff  make  a  false  return.  He 
has  a  right  to  make  a  return,  and  in  doing  so  acts  within  the  bounds  of 
his  authority  ;  but  his  return  being  false,  he  is  liable  to  an  action,  and 
the  action  is  made  local  by  the  statute  ;  and  unless  it  be  laid  in  the 


(z)  Pennington  on  Small  Causes,  17.        (b)  2  R.  S.  277,  §  28. 
10  Pick.  604.    See  also  2  R.  S.  330,  §  2.        (c)  13  Wen.  265. 


(a)  16  Mass^  R.  280,  and  see  13  Wen.        (d)  15  John.  267.    2  Wen.  611. 
265. 


m  2  R. 

(c)  13  Vi 

(d)  15  J( 


OF  THE  JURISDICTION  OP  THIS  CJOURT.  37 

county  where  the  act  is  done,  and  proved  to  be  so  by  the  plaintiff,  judg- 
ment of  discontinuance  must  be  rendered  against  him.(e)  This  statute 
applies  only  to  afiirmative  acts  of  the  officer,  and  not  to  omissions  or 
neglect  of  official  duty,  or  to  cases  where  the  ordinary  action  for  money 
had  and  received  will  lie.     In  such  cases  the  action  is  not  local.(/)  (5) 

Thirdly^  as  to  parties,.  A  justice  has  jurisdiction  of  every  person 
found  in  the  county,  whether  a  resident  or  not.  But  this,  in  general,  is 
only  where  the  party  sues  or  is  sued  in  his  own  right,  and  not  in  the 
right  of  another,  as  an  executor  or  administrator  defendant  :(g)  and,  in 
this  case,  even  if  he  confess  judgment,  it  will  not  confer  jurisdiction  ;(A) 
and  although  an  executor  or  administrator,  as  suchj  cannot  be  sued,  yet 
he  may  sue  before  a  justice  ;  and  his  jurisdiction  also  extends  to  suits 
by  and  against  town  and  county  officers,  in  their  official  character,  (i) 

A  corporation  may  sue,(j)  but  cannot  be  sued  before  a  justice.(A;) 
And  it  is  declared  that  any  action  in  favor  of  a  town  which,  if  brought 
by  an  individual,  could  be  prosecuted  before  a  justice,  may  be  prose- 
cuted by  such  town,  in  like  manner,  before  such  justice  ;  but  no  action 
to  recover  a  penalty  given  to  a  town,  shall  be  brought  before  any  of  the 
justices  residing  in  the  town  for  the  benefit  of  which  the  same  is  prose- 
cuted ;  but  all  such  actions  may  be  brought  before  any  one  of  the  justi- 
ces residing  in  any  other  town  in  the  same  county. (/)  Attorneys  and 
counsellors  at  law  are  privileged  from  arrest,  only  during  the  session  of 
the  respective  courts  in  which  they  are  licensed,  and  this  privilege  is  not 
then  extended  to  them,  unless  they  are  employed  in  some  cause  pending 
and  then  to  be  heard  in  such  court,  (m)  This  provision  applies  only  to 
arrests^  and  the  exemption  does  not  extend  to  the  service  of  process.  A 
sheriff  has  no  privilege  against  being  sued  in  this  court  for  an  escape.(n) 

On  this  head  the  supreme  court  have  declared  generally,  that  inferior 
jurisdictions,  not  proceeding  according  to  the  course  of  the  common  law, 
are  confined  strictly  to  the  authority  given  them.  They  can  take  nothing 
by  implication,  but  must  show  their  power  expressly  given  in  every  in- 
stance. (6)     Accordingly,  until  expressly  authorized  by  the  act,(o)  a 

e)  15  John.  267.    2  R.  S.  330,  §  3.  (j)  7  John.  356.    2  R.  S.  159,  §  5. 

y )  13  Wen.  34, 265.  (A)  5  John.  347.    7  John.  356. 

'g)  2  R.  S.  150,  §  5.    1  John.  Cat.  (/)  1  R.  S.  350,  §  5. 

228.    1  Gaines,  191.  (m)  2  R.  S.  218,  §  87. 

h)  3  Gaines,  129.  (n)  9  John.  369.    1  Wend.  115. 

^0  2  R.  S.  159,  §  5.  (o)  1  N.  R.  L.  896. 


Si 


C5)  Trespass  may  also  be  maintained  by  the  owner  of  a  pew  in  a  church, 
against  one  who  disturbs  him  in  the  possession.    (Shaw  v.  Beveridge,  3  Hill,  26.) 

(6)  The  jurisdiction  of  such  court  is  never  presumed,  but  must  be  proved.  And 
where  a  statute  prescribes  the  mode  of  acquiring  jurisdiction  over  the  person,  that 
mode  must  be  complied  with,  or  the  proceeding^  will  be  a  nullity.  (Bloom  v.  Bur- 
dick,  1  Hill,  130.; 
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justice  had  no  power  to  proceed  to  judgment  Ugainst  joint  debtors,  nn*- 
less  all  were  first  served  with  process^  or  brought  into  court.(p) 

Fourthly^  as  to  the  sum  or  amount  of  which  the  justice  has  jurisdic- 
tion.    This  is  limited  in  ordinary  cases  to  fifty  dollars  ;(7)  the  excep- 
tions will  be  noticed  hereafter  under  their  appropriate  heads.    If  the 
plaintiff  state  his  demand  at  upwards  of  fifty  dollars,  but  claims  damages 
to  fifty  dollars  only,  the  justice  is  not  by  this  ousted  of  his  jurisdic- 
tion ;{q)  neither  is  he  ousted  of  jurisdiction  though  the  process  be  for 
twenty-five  dollars  only  and  the  declaration  be  for  more.(r)    Where  a 
plaintiff  claims  damages  to  more  than  $60,  the  justice  has  no  jurisdiction 
of  the  cause  ;{8)  but  where  the  amount  of  a  note  or  other  claim  exceeds 
a  justice's  jurisdiction,  the  party  may  relinquish  by  indorsement,  credit 
or  otherwise,  suflicient  to  bring  the  sum  within  the  necessary  compass.  (/) 
And  so  though  the  plaintiff  go  for  four  hundred  dollars,  provided  he 
claim  in  damages,  or  by  way  of  balance,  the  sum  of  fifty  dollars  only  ;{u) 
but  a  declaration  claiming  more  than  $50,  and  footed  with  these  words, 
^*  legal  credits  from  the  defendant  to  be  deducted,''  is  bad  :  the  amount 
of  credit  should  be  mentioned,  so  that  the  demand  may  appear  on  the 
face  of  the  declaration  to  be  within  the  jurisdiction  of  the  justice.(t^) 
An  action  of  covenant  may  be  maintained  in  a  justice's  court  on  the  con- 
dition of  a  bond,  with  a  penalty  exceeding  $60,  for  the  payment  of  a 


(p)  1  John.  Gas.  20. 
qS  9  John.  866. 
VS  1  Cowen,  ill. 
*8)  1  Penning.  R.  58. 
>)  9  John.  8^.    1  HaUt  115. 


(«)  1  John.  Ou.  338.  Id.  25.  12 
John.  485.  12  C.  L.  R.  161.  10  Wen. 
525.  12  id.  139,  and  see  1  Coxe's  R.  29, 
and  1  Green's  R.  190. 

(o)  1  Penning.  R.  206. 


(7)  By  the  ''Act  concerning  justices  courts,"  passed  May  14,  1840,  the  juris- 
diction of  justices  of  the  peace  is  increased  to  0100.  That  act  declares  that  eveiy 
justice  shall  have  jurisdiction  over,  and  cognizance  of,  the  following  actions  and 
proceedings : 

1.  Actions  of  debt,  covenant  and  as8ukDt>sit,  wherein  the  debt  or  balance  due,  or 
the  damages  claimed,  shall  not  exceed  one  hundred  dollars. 

2.  Actions  of  trespass  and  trespass  on  the  case,  for  injuries  to  persons  or  to  per- 
sonal or  real  property,  wherein  tne  damages  claimed,  shall  not  exceed  one  hundred 
dollars. 

8.  All  actions  for  any  penalty,  not  exceeding  one  hundred  dollars,  given  by  any 
statute. 

4.  All  actions  commenced  by  attachment  of  property,  as  hereinafter  provided, 
wherein  the  debt  or  damages  claimed,  shall  not  exceed  one  hundred  doUars,  and 
to  take  and  enter  judgment  on  the  confession  of  a  defendant,  where  the  amount 
confessed  slmli  not  exceed  two  hundred  and  fifty  dollars. 

When  there  shall  be  a  bond  with  a  penalty  exceeding  one  hundred  dollars,  with 
condition  for  the  payment  of  a  sum  or  money,  not  exc^ing  one  hundred  dollars, 
or  for  the  pajrment  of  several  sums  of  monev  by  instalments,  the  aggregate  of 
which  instalments  shall  not  exceed  one  &iindrea  dollars,  an  action  of  covenant  may 
be  maintained  on  such  condition  in  a  justice's  court,  and  a  recovery  for  either  of 
such  instalments  shall  not  bar  a  subsequent  suit  for  the  other  instalments  or  either 
of  them.    (Uws  of  1840,  p.  265,  §  2,  3.) 
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sum,  or  several  sums  of  money  not  exceeding  $609(8)  and  a  recovery 
for  one  instalment  shall  not  bar  a  subsequent  suit  for  another  ;(io)  and 
it  has  been  held,  that  a  justice  has  jurisdiction  of  this  action  upon  the 
concUtion  of  any  bond,  whatever  sum  the  penalty  may  be,  where  the 
damages  claimed  do  not  exceed  #60,  whether  the  bond  be  for  the  pay- 
ment of  money  or  otherwise.(a:)  And  the  provisions  of  the  statute 
which  confine  the  examination  of  accounts  in  a  justice's  court  to 
four  hundred  dollars,  including  plaintiff's  claim  and  defendant's  set 
off,(y)  are  held  to  extend  to  those  demands  only,  which  are  open  and 
subsistiDg  between  the  parties  :  if  settled,  the  balance  is  the  claim  with- 
in the  meaning  of  the  statute,  (z) 

The  total  want  of  jurisdiction  renders  the  whole  proceeding  before 
the  justice  void,  and  in  such  case  he  is  accountable  in  an  action  for  any 
injuries  arising  from  his  acts.(a)  Thus,  if  he  should  issue  an  attachment 
without  any  of  the  preliminary  propf  required  by  the  statute  ;{b)  or 
should  try  a  cause  while  disqualified  by  having  since  his  election  become 
a  tavern-keeper ;  or  an  action  of  assault  and  battery  ;  and  in  either  case, 
should  render  judgment,  on  which  execution  issues,  and  the  body  or 
property  is  taken,  the  magistrate  is  a  trespasser.(c)  The  rule  as  to  a 
justice's  liability  is,  that  when  he  has  no  jurisdiction  whatever,  and  un- 
dertakes to  act,  his  acts  are  void — equally  so  as  if  he  was  not  a  justice  ; 
but  if  he  has  jurisdiction,  and  errs  in  exercising  it,  then  his  acts  are  not 
void,  but  voidable,  and  can  be  taken  advantage  of  only  by  certiorari  or 
otherwise.  In  the  former  case  he  is  personally  liable,  in  the  latter 
not.(d)  Under  the  old  statute  regulating  the  powers  and  duties  of  jus- 
tiees  of  the  peace,  called  the  fifty  dollar  act^  a  justice  issued  a  warrant 
against  a  freeholder,  without  oath,  and  where  no  summons  had  been  pre- 
viously issued ;  yet  he  was  held  not  liable  to  an  action  for  false  impri- 
sonment, having  acted  in  good  faith. (e)  The  grounds  of  the  decision 
were,  that  having  jurisdiction  of  the  subject  matter  of  the  suit  and  gen- 
eral jurisdiction  to  award  such  process,  in  so  awarding  it,  he  acted  mtn- 
isteriallyj  or  as  the  clerk  of  the  party,  and  having  no  means  of  knowing 
that  he  was  acting  incorrectly,  he  ought  to  be  excused.    In  certain  cases 


»  2  R.  S.  158,  §  8.    5  Wen.  183.  (6)  11  John.  175.    3  Cowen,  206. 

[x)  10  Wen.  525,  and  Me  12  id.  189.  (e)   2  Caineg,  108.      15  John.  493. 

[y)  2  R.  S.  167,  §  54.  See  aUo  12  John.  257. 

[zS  2  Cowen,  418.    10  Wen.  555.  (d)  3  Cowen,  206,  9.    17  John.  146. 

[a)  9  Cowen,  61.     8  id.  206.  15  John.  2  John.  Cas.  27.     14  John.  246.     19 

498.  Id.  157,  per  Tan  Neat,  J.  2  Gaines,  John.  39.    1  Southard,  74. 

106.    17  John.  145.    1  Wen.  210.    11  (0  6  Wen.  597. 
John.  175.    1  Scam.  Rep.  832. 

(8)  Now,  flOO.    (See  ante,  p.  88,  note  7.) 
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the  justice  had  jurisdiction  of  the  process  of  warrant  without  oath,  and 
it  was  held  not  to  be  his  duty  to  inquire  into  the  circumstances  of  the 
case,  in  order  to  determine  what  kind  of  process  was  proper.  This  was 
a  matter  resting  in  the  knowledge  of  the  party,  and  he  alone  was  held 
responsible.  In  an  earlier  case(y )  it  was  decided  that  the  justice  would 
be  liable  for  issuing  a  wrong  process,  where  he  acted  in  bad  faith  or  of- 
ficiously ;  and  in  England,  an  action  was  adjudged  to  lie  against  the 
yice  chancellor  of  Oxford,  who  had  issued  a  warrant  upon  a  defective 
oath.  He  was  not  authorized  to  issue  a  warrant,  unless  the  plaintiff 
swore  that  he  believed  the  defendant  would  run  away ;  the  plaintiff 
swore  that  he  suspected  he  would  run  away.  The  vice  chancellor  had 
no  jurisdiction  of  the  process,  without  the  oath  required,  and  a  different 
oath  was  as  no  oath  at  all ;  he  was  therefore  held  liable.  (^)  To  illus- 
trate this  subject,  takethe  case  of  issuing  the  attachment  above  cited. 
In  that  case  the  justice  could  have,  no  jurisdiction  of  the  process  without 
the  preliminary  proof  required  by  the  statute,  and  was  therefore  held 
liable  for  issuing  the  process  in  the  absence  of  the  required  proof ;  but 
in  the  case  of  issuing  the  warrant,  he  had  general  jurisdiction  of  that 
process,  in  certain  cases,  without  oath  ;  and  for  an  error  in  awarding  the 
process  he  was.  held  not  to  be  answerable.  And  the  above  rule  as  to 
the  effect  of  jurisdiction  applies  equally  to  every  tribunal  proceeding 
under  special  or  limited  powers  :  without  jurisdiction  their  proceedings 
are  void,  ^^  and  void  things  are  as  no  things.'^  Even  consent  of  parties 
will  not  give  jurisdiction,  though  it  will  take  away  error.(A)  (9)  But 
this  remark  should  be  confined  in  its  application  to  the  question  of  juris- 
diction, as  it  respects  the  subject  master ;  for  in  regard  to  the  person  of 
the  parties,  consent  will  generally  confer  jurisdiction.(  10)  The  statute 
expressly  authorizes  parties  to  confer  jurisdiction  upon  the  justice  by 
voluntary  appearance  without  process.(t)  And  if  a  defendant  upon 
whom  irregular  or  void  process  has  been  served,  appear  and  do  not  ob- 
ject to  the  irregularity,  but  interposes  a  plea  to  the  merits,  so  far  as  all 
subsequent  proceedings  are  concerned,  the  justice  will  have  jurisdic- 


/)  2  JohD.  Ca8.  49.  Wen.  465.    Per  Kent,  Cb.  J.,  17  John. 

g\  2  Sir.  993.  471. 

A)  3  Caines,  129.    14  John.  432.    6        (i)  2  R.  S.  160,  §  11. 


S9)  Thus  where  W.,  a  party  to  a  suit  before  a  justice,  after  the  jury  had  retired 
ieliberate,  told  the  justice,  lo  the  presence  of  the  other  party,  that  the  jury  wished 
to  see  him,  whereupon  he  entered  tne  jury  room  alone,  but  held  no  conversation 
with  them  respecting  the  nierits  of  the  cause  ;  it  was  held  that  what  W.  said  to  the 
justice  amounted  to  little,  if  any  thing,  shoK  of  an  express  consent ;  and  the  judg- 
ment hanne  been  against  W.,  the  supreme  court  refused  to  interfere  with  it. 
(Whitney  v.  Crim,  1  HUl,  61.) 
(10)  ODdeidonk  v.  Raulett,  3  Httl,  828. 
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tioii.(j)  So  in  case  of  mere  privilege  of  an  attorney  or  counsellor, 
which  mu8t  be  pleaded  in  abatement,  otherwise  the  justice  may  disre- 
gard it.  The  rule  of  law,  as  it  was  formerly  supposed  to  exist,  that  all 
persons  concerned  in  the  execution  of  process  issued  by  a  court  not  hav- 
ing jurisdiction  in  the  case,  are  wrong  doers,(/r)  has  been  much  modified 
and  rendered  less  rigorous  in  its  effects  upon  ministerial  officers.  Thus, 
it  has  been  held  by  a  late  case  in  our  supreme  court,(/)  that  a  mtnw^e- 
rial  officer  is  protected  in  the  execution  of  process,  whether  the  same 
issue  from  a  court  of  limited  or  general  jurisdiction,  although  such  court 
have  not  in  fact  jurisdiction  in  the  case,  provided  that  on  the  fietce  of  the 
process  it  appears  that  the  court  has  jurisdiction  of  the  subject  matter ^ 
and  nothing  appears  in  the  same  to  apprize  the  officer  but  that  the  court 
also  has  jurisdiction  of  the  person  of  the  party  to  be  affected  by  the  pro- 
cess. The  rule  of  law  thus  laid  down  has  since  been  recognized  by  our 
courts  in  repeated  instances.(m)  And  although  a  justice  and  the  plain- 
tiff would  be  liable  in  trespass  for  an  injury  resulting  from  the  execution 
of  an  attachment  issued  without  any  of  the  required  proof,  yet  a  consta- 
ble, being  only  a  ministerial  officer,  would  be  protected. (n)  And  a 
party  is  never  accountable  for  the  issuing  of  process,  unless  he  directs 
or  sanctions  it.(o) 

Some  other  matters  not  reducible  to  the  above  heads,  may  perhaps  as 
well  be  noticed  here. 

The  proceedings  for  a  fine,  for  not  working  on  the  highway,  pursuant 
to  the  statute,(p)  are  to  be  in  the  form  prescribed  by  the  act  itself,(9) 
and  not  under  the  justices'  act.(r)  And  formerly  no  notice  to  the  de- 
linquent was  necessary,  though  this  is  now  otherwise  by  statute. 

In  trespass  concerning  land,  or  indeed  in  any  action  where  the  title 
to  land  or  other  real  estate  may  by  possibility  come  in  question,  the  ju- 
risdiction of  the  justice  is  conditional,  and  depends,  in  the  first  place,  on 
the  defendant's  interposing  a  plea  or  notice  of  title,  in  the  manner  we 
shall  hereafter  have  occasion  to  notice  ;  or  in  the  second  place,  on  the 
question  of  title  actually  arising  in  the  course  of  the  trial  from  the  plain- 
tiff's own  showing.  In  the  first  case,  the  plaintiff's  duty  is  rendered 
plain  by  the  statute,(s)  the  forms  of  proceeding  under  which  will  be 


H)  2  Cainet,  134.    17  John.  63,  and  (o)  3  John.  Cat.  51.    7  Cowea,  949. 

2  John.  285.  1  W6n.  210. 

Ck)  15  John.  I5t.    1  Wen.  213.  (p)  1  U.  8.  507,  8. 

I)  5  Wen.  170  (q)  For  Forms,  see  Clerk's  Assist., 

m)  9  Wen.  35.    12  id.  496.    7  id.  89.  ed.  of  1834,  108  to  110.    Edw.  Treat 

n)  Id.  ibid.    11  John.  175.    3  Cow-  306. 

en;  206.  (r)  3  Johm  474. 

(•)  8  B.  «.  16$,  §  59,  Ac. 

Vol.  L  6 
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given  ifl  their  proper  place  in  the  course  of  the  work.  In  the  second, 
he  is  to  wait  till,  from  the  plaintiff's  own  showing,  title  comes  in  ques- 
tion, which  is  disputed  hy  the  defendant,  and  then  to  dismiss  the  cause, 
the  plaintiff  paying  the  costs.(/)  ^^  For  instance,  if  John  brings  an  ac« 
tion  of  trespass  against  William  for  fishing  in  his  fishery,  (which  is  real 
estate,)  here  the  action  at  first  is  regular  ;  for  perhaps  William  will  not 
deny  John's  title  to  the  fishery,  but  only  the  fact  of  fishing,  or  perhaps 
dispute  the  value  of  the  fish,  which  are  matters  the  justice  can  try.  But 
if  William  appears  and  denies  the  place  to  be  John's  fishery,  and  further 
claims  a  right  to  it  himself,  or  under  some  other  person,  and  pleads  title, 
and  enters  into  recognizance  pursuant  to  the  act,  the  justice  can  proceed 
no  further,  although  he  well  knows  that  it  is  John's  property,  and  that 
William  is  a  trespasser ;  but  he  must  receive  the  plea  and  dismiss  the 
parties.  And  so  likewise  in  other  cases  of  trespass,  for  entering  land, 
cutting  wood,  carrying  away  hay,  &c.  If  the  defendant  claims  the 
premises  as  his  own,  or  another's,  by  whose  permission  he  entered,  the 
justice  must  not  proceed ;  and  it  is  to  be  observed  that  where  title  is 
claimed  as  aforesaid,  by  the  defendant,  it  is  no  matter  which  party  has 
the  actual  possession. 

But  title  may  come  in  question  in  other  actions  besides  trespass  far 
entering  on  lands  ;  as  where  John  brings  an  action  of  trespass  against 
William  for  taking  and  detaining  his  horse,  and  William  pleads  (as  he 
may  do)  that  he  took  the  horse  trespassing  on  his  own  land,  and  im- 
pounded him  :  in  this  case,  if  John  admits  the  horse  was  on  William's 
land,  but  denies  that  he  was  trespassing  when  he  took  him,  having  been 
put  there  by  William's  consent,  or  got  there  through  the  fence  of  Wil- 
liam by  reason  of  its  badness,  the  justice  may  try  this  issue,  for  the  title 
is  not  in  question  :  but  if  John  should  answer  to  William's  plea,  that  the 
land  on  which  he  took  the  horse  was  not  William's,  and  therefore  he 
was  a  trespasser  in  so  doing,  this  allegation  brings  William's  title  to  the 
land  in  question  ;  and  the  justice  must  dismiss  the  parties  ;  and  in  this 
case  it  is  seen  that  the  plaintiff  defeats  his  own  action.  So  title  may 
come  in  question  in  an  action  of  debt  or  assumpsit ;  as  where  A.  had  paid 
to  B.  twenty-five  dollars  for  a  supposed  trespass  done  to  B.,  by  cutting 
his  timber ;  and  afterwards  A.  discovered  (as  he  thought)  that  B.  had 
really  no  right  to  the  land,  on  which  A  had  cut  the  timber  ;  and  upon 
this  supposition  brought  an  action  of  debt  or  assumpsit  against  B.,  as  for 
money  had  and  received,  to  recover  back  the  $26 ,  and  the  justice  being 
of  opinion  that  the  land  was  not  B.'s,  gave  judgment  in  favor  of  A.  for 


CO  8  R.  S.  166,  §  68.    See  alto  6  Wen.  465. 
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$26 .  On  certiorari^  the  supreme  court  of  New-Jersey  reversed  this  judg* 
menty  notwithstanding  B.  did  not  plead  title  before  the  justice  ;  for  they 
said  A.  could  not  support  his  action  without  disproving  B.'s  title,  and  it 
was  indifferent  how  the  title  came  in  question  ;  for  the  act  of  assembly 
was  express,  that  he  should  not  hold  plea  of  any  action  in  which  the 
title  to  land  should,  in  any  manner  oftoaySj  come  in  question. 

Nor  can  a  justice  try  title,  although  the  parties  voluntarily  join  issue 
upon  it,  and  a  jury  give  their  verdict,  upon  which  he  enters  judgment. 
For  where  an  action  of  trespass  on  the  case  was  brought  by  A.  against  B., 
for  a  nuisance,  in  overflowing  part  of  A.'s  meadow,  by  raising  a  mill 
dam,  and  B.  did  not  deny  the  land  was  drowned,  but  his  defence  to  the 
jury  was  that  the  land  drowned  was  his  own  meadow,  and  not  A.'s  ; 
however  judgment  going  against  B.,  he  brought  a  certiorari^  and  the 
court  reversed  the  judgment,  holding  that  the  justice  and  jury  could  not 
try  a  question  of  title,  even  with  the  consent  of  the  parties. 

Under  this  head,  if  the  mere  possession  of  land  is  the  only  question 
between  the  parties,  it  may  be  tried.  As  if  in  the  case  of  the  fishery 
first  mentioned ;  John  the  plaintiff,  claimed  no  title,  but  founded  his 
action  upon  a  priority  of  possession,  and  William,  instead  of  claiming 
title,  merely  denied  John's  prior  possession.  This  the  justice  may  safely 
try  ;  and  so  in  similar  cases."(f«) 

Another  case  may  be  added  to  those  above  supposed  by  Mr.  Griffith, 
which  would  go  still  farther  to  illustrate  his  doctrine.  In  an  action  of 
trover  for  boards,  the  defendant  offers  to  shew  under  a  plea  of  not  guilty, 
(as  he  has  a  right  to  do)  that  the  logs  out  of  which  the  boards  were 
sawed,  were  wrongfully  cut  upon  his  land  by  the  plaintiff,  who  drew 
them  to  his  mill,  and  sawed  them  into  boards,  from  whence  the  defendant 
took  and  carried  them  away,  claiming  them  as  his  own.  This  would 
bring  the  title  in  question,  and  oust  the  justice  of  his  jurisdiction. 

In  these  cases  I  conceive  it  to  be  the  duty  of  the  justice  to  wait  until 
he  sees  by  the  proof  that  there  is  a  real  question  of  title  lawfully  and 
necessarily  before  him ;  and  then  to  dismiss  the  cause ;  not  depending 
for  this  purpose  on  the  mere  unadmitted  statement  of  one  of  the  parties ; 
but  upon  proof  or  admissions  made  in  the  course  of  the  hearing,  or  upon 
the  actual  state  of  the  pleadings.  But  a  plea  that  the  defendant  entered 
into  his  own  close,  adjoining  the  close  of  the  plaintiff,  and  there  com- 
mitted the  trespass,  would  not  of  itself  oust  the  justice  of  his  jurisdiction  ; 
though  I  should  imagine  it  would  be  otherwise,  if  the  plaintiff  claim 
title  to  the  close  set  up  in  the  plea  of  the  defendant,  and  deny  that  it 


(u)  Griffith's  TieatiM,  18, 19  and  90. 
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was  the  close  of  the  defeildant.(i')  A  plea  of  a  right  of  way  to  a  decla- 
ration for  entering  plaintiff's  close,  breaking  down  his  fence  and  travel- 
ling over  the  close,  puts  in  question  the  title  to  lands  and  deprives  a 
justice  of  jurisdiction  ;{w)  but  such  a  plea  could  not  be  received  unless 
the  other  requisitions  of  the  statute  as  to  pleading  title  are  complied 
with.(:c)  A  justice  has  not  jurisdiction  in  an  action  to  recover  money 
paid  upon  a  contract  for  the  sale  of  land,  afterwards  rescinded  because 
of  a  defect  of  title  in  the  party  who  covenants  to  convey  ;(y)  neither  has 
he  jurisdiction  in  an  action  of  covenant  upon  a  warranty  in  a  deed  of 
land,  where  the  breach  assigned  is,  that  the  defendant  had  not  good  title 
when  he  made  the  deed.(2;) 

A  plea  of  title  put  in,  and  a  compliance  with  the  requirements  of  the 
statute  in  such  cases,  does  not  necessarily  oust  the  justice  of  jurisdiction  ; 
but  it  is  his  duty  to  decide  whether  such  plea,  when  put  in,  is  appropriate 
to  the  action  prosecuted  before  him  :  thus  such  a  plea  would  be  im- 
proper in  an  action  of  debt  for  a  penalty  for  not  removing  an  obstruction 
in  a  highway.(a)  The  rule  denying  to  a  justice  jurisdiction  of  cases 
where  title  to  land  comes  in  question,  is  equally  strict  with  respect  to 
the  plaintiff  as  the  defendant,  and  it  is  declared  by  statute  that  if  it  shall 
appear  on  the  trial  from  the  plaintiff's  own  showing,  that  the  title  to 
lands  is  in  question,  which  title  shall  be  disputed  by  the  defendant,  the 
justice  shall  dismiss  the  cause,  and  the  plaintiff  shall  pay  the  costs.(&) 
Thus  if  an  action  be  brought  for  a  trespass  on  lands  of  which  the  plain- 
tiff has  no  actual  possession,  as,  for  instance,  wild  lands,  he  will  be  com- 
pelled, in  order  to  maintain  the  action,  to  prove  a  title  to  the  lands,  and 
thus  make  out  a  constructive  possession  ;  but  this  proof  of  title,  a  justice 
is  not  authorized  to  hear  ;  if,  therefore,  the  defendant  dispute  the  plain- 
tiff's title,  the  justice  must  dismiss  the  suit.(c)  (11) 

It  may  also  be  proper  to  notice  here,  what  will  be  considered  for 
another  purpose,  more  at  lai^e  under  a  subsequent  head,  that  in  certain 
cases,  definitively  marked  out  by  the  statute  and  in  no  others,  a  justice 
of  the  peace  may  punish,  as  for  a  criminal  contempt,  persons  guilty  of 
the  acts  enumerated  by  the  statute.(d)  The  power  of  punishment  for 
contempts,  was,  before  the  Revised  Statutes,  supposed  to  be  possessed 


(«)  2  Mass.  R.  174.  (a)  7  Wen.  291. 

w)  6  Wen.  466.  (b)  2  R.  S.  168,  §  63. 

X)  Id.  (c)  8  Cowen,  115. 

y)  2  Watts'  R.  185.  (a)  2  R.  S.  199,  §  274. 
z)  2  Southard's  R.  809. 

(11)  The  forms  for  pleading  title  and  subsequent  proceedings,  will  be  hereafter 
given,  and  the  subject  restimed  more  at  hxg^  in  a  subsequent  part  of  the  work. 
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by  justices'  courts  in  common  with  all  other  courts,  by  authority  given 
by  the  common  law,  and  it  was  universally  acknowledged  that  every 
court  had  power,  while  in  the  exercise  of  its  lawful  functions,  to  pre-* 
serve  order,  decency  and  silence,  and  that  therefore  the  power  to  punish 
for  a  contempt,  was  incident  to  every  court.(e)  In  order  to  define  and 
regulate  the  exercise  of  this  power  by  justices,  the  statute  above  referred 
to  was  passed,  and  the  proper  mode  of  proceeding  in  such  cases  therein 
explicitly  pointed  out.  These  forms,  with  further  remarks  on  this  sub- 
ject, will  be  given  in  a  subsequent  part  of  the  treatise  under  the  head, 
'^  Of  contempt  of  court,  and  how  punished.'' 


(c)  1  Str.  420.   1  Ch.  Cr.  L.  88, 9.  See    20,  p.  73.    1  D^ll.  329.    10  John.  393. 
the  remarks  of  Jotinson,  J.  inS.  C.  U.  S.    Ventr.  1.    1  Bay's  R.  1. 
Imported  in  NUes'  Weekly  Register,  Tol. 
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OF  THE  NATURE  OF  ACTIONS  COGNIZABLE  BEFORE  THIS 

COURT. 


SECTION   I. 


OF  THE  ACTION  OF  DEBT. 


This  action  should  never  be  brought,  except  in  cases  where  no  other 
action  will  lie.  A  greater  degree  of  nicety  is  necessary  in  prosecuting 
it,  than  in  covenant  or  assumpsit^  which  lie  in  a  great  variety  of  cases 
upon  contract  where  debt  may  also  be  brought ;  as  upon  a  sealed  agree- 
ment to  pay  a  certain  sum  of  money,  for  use  and  occupation,  goods  sold, 
money  lent,  money  paid  for  another,  or  money  had  and  received  for  the 
plaintiff's  use  ;  or  indeed  upon  any  promise,  express  or  implied,  to  pay  a 
certain  sum  of  money,  where  the  immediate  contracting  parties  are  also 
parties  to  the  suit  ;{f)  and  debt  is  not  in  any  case  sustainable  unless  the 
demand  be  for  a  sum  certain,  or  for  a  pecuniary  demand  which  can  readily 
be  reduced  to  a  certainty. (g)  I  shall,  therefore,  in  treating  of  the  action 
of  debt,  confine  myself  to  those  cases  only,  where  debt  is  the  sole  reme- 
dy ;  and  these,  I  think,  may  be  reduced  to  the  followmg  : — 1.  Debt  for 
the  recovery  of  the  penalty  of  a  penal  or  single  bond.  2.  On  judgments 
in  courts  of  record,  and  justices'  courts.(A)  3.  For  various  penalties  im- 
posed by  statute,  in  which  I  include  actions  of  debt  for  an  escape,(t)  and 
the  negligent  non-execution  of  final  process  in  a  justice's  court. (y) 

1.  An  obligation  or  bond  is  a  deed,  whereby  the  obligor  obliges  him- 
self, his  heirs,  executors  and  administrators,  to  pay  a  certain  sum  of  mo- 


rn See  Eip.  Dig.  N.  Y.  ed.,  part  2,        (h)  19  John.  162.    16  id.  288. 
p.  1,  2  and  3.    1  Ch.  PI.  97,  98.  (t)  2  R.  S.  856,  §  66. 

(f)  1  a.  PI.  102.  O)  2  R.  &  256,  §  157. 
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ney  to  another,  at  a  day  appointed.  If  this  be  all,  the  bond  is  called  a 
single  one ;  but  there  is  generally  a  cofidition  added,  that  if  the  obligor 
does  some  particular  act,  the  obligation  shall  be  void,  or  else  remain  of 
force.  In  case  this  condition  is  not  performed,  the  bond  is  said  to  be  for- 
feited, and  an  action  of  debt  may  be  sustained  upon  it.  (A;)  The  party 
executing  the  bond  is  called  tbe  obligor ;  the  other  party  the  obligee. 

Very  few  bonds  come  within  the  jurisdiction  of  a  justice  in  this  form 
of  action,  as  the  penalty  generally  exceeds  fifty  dollars ;  and  the  judgment 
must  be  rendered  for  this,  though  execution  can  issue  for  no  more  than 
the  money  or  damages  due  and  assessed  for  a  breach  of  the  condition. (/) 
If  the  penalty  exceed  fifty  dollars,  be  the  amount  of  the  condition  never 
so  small,  the  justice  cannot  take  cognizance  of  an  action  of  debt  upon 
such  a  bond.(m) 

Bonds  are  generally  conditioned  for  the  payment  of  money,  or  the 
condition  may  be  to  do  any  other  lawful  act ;  as  a  bond  to  tbe  sheriff, 

« 

that  a  prisoner  shall  not  escape  from  the  jail  liberties,  which  bond  is  by 
statute  made  assignable  to  the  party  at  whose  suit  the  prisoner  is  com- 
mitted, in  which  case,  provided  there  be  a  breach,  such  person  may 
maintain  an  action  in  his  own  name  ;(n)  or  the  condition  may  be  to  con- 
vey or  deliver  real  or  personal  property,  to  perform  covenants  in  a  deed, 
0  indemnify  against  certain  acts,  suits  or  events,  or  that  a  third  person 
shall  do  some  lawful  act,  &c. 

2.  Debt  is  the  only  proper  action  on  a  decree  or  judgment  for  the  re- 
covery of  money  rendered  by  one  of.  our  domestic  tribunals,  or  on  a 
judgment  rendered  by  a  court  of  another  state.(o)  Thus,  debt  is  the 
only  proper  action  on  a  decree  of  the  court  of  chancery  for  the  payment 
of  money,  a  judgment  of  the  supreme  court,  court  of  common  pleas,  or 
justice's  court  of  this  state,(p)  or  on  a  judgment  of  any  court  of  record 
in  another  state  i{q)  and  though  the  judgment  be  erroneous,  yet  debt  lies 
until  it  be  reversed  ;(r)  but  either  debt  or  assumpsit  may  be  brought  on 
a  judgment  rendered  by  a  court  of  another  country,(^)  and  it  is  supposed 
that  either  of  these  actions  would  be  sustainable  on  a  judgment  render- 
ed by  any  court  of  another  state,  other  than  a  court  of  record  ;  for  the 
act  of  congress  of  26th  May,  1790,  ch.  11,(^)  which  provides  for  the  au- 
thentication of  judicial  proceedings  of  the  state  courts,  in  order  to  make 


k)  2  Blac.  Com.  340.  (q)  19  John.  162.    7  Cranch,  481. 

[n  15  John.  474.  (r)  1  Mardb.  284. 

[m)  Id.  (8)  1  Doug.  1.    2  Vem.  540.    5  John. 

SI  15  John.  474.  2  R.  S.  864,  §  68, 9.  182. 
7  Cranch,  481.    19  John.  162.  (0  2  L.  U.  S.  102. 

15  John.  288.    Hayw.  18. 
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them  evidence  in  the  different  courts  of  the  United  States,  applies  only 
to  courts  of  record  ;  it  is  thought  therefore  that  the  judgments  referred 
to,  would  be  considered  the  same  as  foreign  judgments  so  far  as  actions 
for  their  recovery  are  concerned.  The  following  case  is  proper  to  be 
noticed  in  this  connexion  ;  and  as  it  is  instructive  upon  several  points  of 
frequent  occurrence  before  justices,  I  give  it  at  length.  It  may  be  found 
in  9th  John.  367. 

Wallsworth  against  Mead  and  Green. 

In  error,  on  certiorari^  from  a  justice's  court.  Mead  and  Qreen^  as 
overseers  of  the  poor  of  the  town  of  Jformchj  brought  an  action  of  debt 
against  Wallsworth^  before  a  justice,  to  recover  25  dollars,  on  an  order 
of  bastardy,  made  by  two  justices  of  the  peace,  the  I8th  of  September j 
1810,  which  required  W.  to  pay  the  weekly  sum  of  76  cents  to  the  over- 
seers of  the  poor,  for  the  first  year  the  child  should  be  chargeable  to  the 
town,  and  50  cents  for  every  week  thereafter,  that  the  child  remained 
chargeable.  The  plaintiffs  demanded  75  cents  a  week,  from  the  date  of 
the  order  to  the  lOth  of  May,  1811.  The  defendant  pleaded  the  gene- 
ral issue,  and,  specially,  that  no  suit  would  lie  on  the  order,  it  being  ille- 
gal and  void.  The  order,  which  was  produced  and  read,  directed  the 
defendant  to  pay  the  weekly  sum  of  75  cents  for  12  months,  provided 
the  child  was  so  long  chargeable. 

The  defendant  produced  in  evidence  a  recognizance,  dated  the  28th 
August,  1810,  taken  for  his  appearance  at  the  next  general  sessions  of 
the  peace,  to  abide  and  perform  such  order  and  orders  as  should  be  made 
pursuant  to  law.  He  also  gave  in  evidence  another  recognizance,  taken 
at  the  sessions,  in  October,  1810,  for  his  appearance  at  the  then  next 
sessions.  It  appeared  from  the  record  of  the  court,  that  the  defendant^ 
at  the  sessions  in  January  following,  was  discharged  from  his  recogni- 
zance. The  plaintiffs  objected  to  this  evidence,  but  it  was  admitted  by 
the  justice. 

The  plaintiffs  then  offered  parol  evidence  to  explain  for  what,  and 
how  the  recognizances  were  taken  and  discharged.  The  defendant  ob- 
jected to  such  parol  proof,  but  it  was  admitted  by  the  justice.  It  was 
proved,  that  after  notice  of  the  order  was  served  on  the  defendant,  the 
plaintiffs  received  notice  of  an  intended  appeal  from  the  order,  to  the 
October  sessions.  At  the  sessions,  in  October,  the  appeal  was  moved, 
and  objected  to  by  the  plaintiffs,  for  want  of  sufficient  notice  in  writing. 
The  appeal  was  contintied  over  to  January,  when  the  defendant  appear- 
ed, and  refused  to  prosecute  his  appeal,  and  bis  recogmsanoe  was  there- 
upon discharged. 
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The  defendant  then  objected  that  the  plaintiffs  were  not  entitled  to 
recover,  without  showing  that  the  child  had  actually  been  chargeable. 
The  justice  admitted  the  order  as  prima  facie  evidence  of  the  child's 
being  chargeable  ;  but  said  that  the  defendant  Uiight  show  payment,  or 
that  the  child  had  been  maintained  without  any  expense  to  the  town. 
No  such  evidence  was  given,  and  the  justice  gave  judgment  for  the 
plaintiffs,  for  25  dollars. 

Per  Curiam.  The  principal  objection  relied  upon  in  this  case  is,  that 
no  action  will  lie  upon  the  order  in  question.  The  objection  is  untena- 
ble. That  order  is  an  adjudication  of  a  court  of  magistrates  of  compe- 
tent authority,  and  conclusive  upon  the  defendant,  unless  appealed  from 
to  the  general  sessions.  Whether  such  appeal  had  been  made,  or  can 
now  be  made,  were  questions  not  properly  before  the  court.  It  was 
enough  for  the  justice  that  such  order  was  in  full  force,  and  not  revers- 
ed or  modified  by  the  sessions.  It  was  equivalent  to  a  judgment  that 
the  defendant  should  pay  the  weekly  sum  of  75  cents.  The  order  was 
frima  facie  evidence  of  the  demand  ;  and  it  rested  with  the  defendant 
to  show  himself  exonerated  from  the  payment,  in  order  to  avoid  the  re- 
covery against  him.  This  seems  to  be  the  light  in  which  such  orders 
were  held  by  this  court,  in  the  case  of  Sweet  v.  The  Overseers  of  Clin- 
ton, (3  John.  Rep.  26.)     The  judgment  must,  therefore,  be  affirmed. 

Judgment  affirmed. 

3.  The  most  usual  actions  brought  in  this  court,  for  a  penalty  given 
by  statute,  are,  actions  for  selling  spirituous  liquors  without  license,  and 
other  penalties  arising  under  the  statute  to  regulate  taverns  and  groce- 
ries ;(u)  actions  for  various  penalties  under  the  act  to  regulate  highways, 
bridges  and  ferries  i{v)  for  money  or  any  other  thing  won  at  playing  any 
game,  under  the  statute  of  betting  and  gaming  ;(to)  and  a  great  variety 
of  other  penalties  for  divers  offences,  scattered  through  our  statute  book, 
the  rules  of  prosecuting  for  which  are  nearly  the  same  in  all  cases.  An 
action  of  debt  prosecuted  in  the  ordinary  way  before  a  justice,  is  also  the 
only  proper  mode  of  recovering  the  penalty  for  obstructing  or  encroach- 
ing upon  roads.(x)  And  it  is  proper  also  to  remark,  in  regard  to  these 
actions,  that  the  husband  is  in  general  answerable  for  a  forfeiture  under 
a  penal  statute,  incurred  by  the  wife ;  as  for  selling  spirituous  liquor 
without  license  ;  winning  money  at  play,  and  so  of  other  cases. (^)  This 
is  also  the  proper  action  against  a  sheriff  for  suffering  a  prisoner  to  es- 


1  R.  S.  67&  (x)  3  Gaines,  259.    1  John.  ^10,  and 

499.  see  7  Wen.  145. 
666.  (y)  10  John.  247. 

Vol.  L  7 
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cape  from  execution  ;  or  against  a  constable  for  neglecting  to  return  an 
execution  issued  by  a  justice,  within  five  days  after  the  return  day  there- 
of;  and  it  is  not  necessary  to  shew  moneys  collected  by  him  to  sustain 
the  action.(2;)  And  the  constable's  sureties  are  liable  in  the  same  action 
with  him  ;  for  it  is  held  that  the  responsibility  of  the  sureties  is  co-ex- 
tensive with  that  of  the  constable,  and  that  they  are  liable  whenever  he 
is  liable  to  a  party,  in  whose  favor  an  execution  has  been  delivered  to 
him. (a)  These  actions,  when  a  part  of  the  penalty  goes  to  the  informer, 
and  a  part  to  the  overseers  of  the  poor,  commissioners  of  highways,  or 
some  person  or  persons  other  than  the  prosecutor,  are  called  qui  tarn 
actions  ;  when  any  one  of  the  people  is  allowed  to  prosecute  and  recover 
the  whole  penalty  to  his  sole  use^  they  are  called  popular  actions.(b) 
Other  actions  given  by  statute,  as  for  escapes,  lie  only  at  the  suit  of  the 
party  aggrieved.  These  escapes  are  either  voluntary j  as  where  they  are 
permitted  by  the  officer,  or  negligent^  being  without  his  consent.  In 
the  former  case,  the  officer  cannot  retake  the  prisoner,  unless  the  plain- 
tiff in  the  execution  shall  issue  a  new  process  ;  nor  is  his  case  bettered 
by  retaking  him,  without  such  new  process,  or  by  a  voluntary  return, 
and  continuance  in  custody  by  the  prisoner  before  suit  brought  for  the 
escape  ;  unless  the  plaintiff  in  the  execution  does  some  act  showing  his 
election  to  hold  him  on  the  process  ;(c)  but  in  case  of  a  negligent  escape, 
recaption  on  fresh  pursuit,  or  voluntary  return  before  suit  brought,  may  be 
pleaded  as  a  defence  to  the  action. (d)  In  an  action  to  recover  money  lost 
upon  a  horse  race,  under  the  act,  (1  N.  R.  L.  223,)  it  was  held,  that  the 
sum  actually  won  by  the  defendant  could  alone  be  recovered,  and  though 
the  whole  be  staked  in  his  name,y  et,  if  he  in  fact  was  the  proprietor  of  only 
a  part  of  the  bet,  and  won  only  a  proportion,  his  aliquot  part  alone  was 
to  be  refunded. (c)  The  same  construction  would  probably  be  given  to 
sections  8  and  9  of  the  statute  against  betting  and  gaming,  (1 R.  S.  666,) 
which  extend  to  bets  made  upon  races,  although  not  incorporated  in 
the  statute  to  prevent  the  racing  of  animals.  An  action  cannot  be  sus- 
tained under  the  last  named  statute,  jbr  keeping  a  horse  for  trotting^ 
and  using  him  for  that  purpose  on  a  wager  ;{f)  trotting  is  not  racing 
within  the  meaning  of  the  statute.  All  suits  for  forfeitures  incurred  for 
a  violation  of  this  statute,  must  be  brought  in  the  names  of  the  overseers 


00  2  R.  S.  182,  §  167.    20  John.  366.  (<0  2  Bac.  Abr.  629,  tit.  Execution. 

10  Wen.  370.  6  Cowen,  732,  and  lee  pott,  where  thii 

^"^  See  10  Wen.  370,  71.  subject  is  more  fully  discussed. 

3  Blac.  Com.  161.  (<)  17  John.  192. 

2  Wils.  294.    16  John.  256.    1  (/)  7  Cowen,  262. 
Wen.  398. 
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of  the  poor  of  the  town  where  the  offence  is  committed. (g)  A  license 
to  keep  an  inn  or  tavern,  is  a  personal  trast,  and  cannot  be  assigned  so 
as  to  protect  any  one  except  the  very  person  to  whom  granted. (A) 
Whether  a  contract  to  sell  five  gallons  of  spirituous  liquor,  to  be  taken 
away  in  small  quantities,  at  the  pleasure  of  the  purchaser,  the  seller  hav- 
ing no  license,  is  a  violation  of  the  excise  law,  depends  upon  the  ques- 
tion whether  the  seller's  intention  be  fair,  or  a  mere  evasion  of  the 
statute  ;  and  this  is  a  question  for  the  jury.(i)  Under  the  turnpike  act, 
(1  N.  R.  L.  234,  re-enacted  in  1  R.  S.  590,  §  50,)  the  toll  gatherer  is 
not  liable  to  five  dollars  penalty,  for  demanding  toll  of  one  exempt 
from  its  payment,  but  only  when  he  demands  more  than  is  due,  or  hin- 
ders and  delays  travellers  and  passengers  bound  to  pay  toll.(j)  And 
where  a  turnpike  act  forbids  a  person,  after  having  travelled  upon  it,  to 
turn  off  with  his  team,  cattle,  &c.  in  order  to  pass  the  gate  or  gates  on 
ground  adjacent  thereto,  and  again  enter  on  the  road,  with  intention  to 
defraud  the  company,  by  avoiding  the  payment  of  toll,  and  inflicts  a 
penalty,  it  is  no  excuse  that  he  turned  off  and  travelled  on  an  old  road. 
The  only  question  is,  whether  he  turned  off  in  good  faith  ;  and  though 
he  turn  off  more  than  half  a  mile  from  the  gate,  yet  it  is  turning  off 
on  ground  adjacent  to  the  gate,  within  the  meaning  of  the  act.(A:)  A 
one  hore  wagon  with  a  spring  seat,  and  pannelled  sides,  and  which  is 
not  used  for  farming  purposes,  or  carrying  goods,  is  a  pleasure  carriage 
within  the  meaning  of  the  act  to  establish  the  Seneca  Turnpike  road 
company^  passed  April  1,  1800,  (2  E.  &  R.  ed.  L.  412,  423,  sess.  23, 
ch.  78,  s.  11.)  The  toll  thereof  is  12^  cents,  and  no  penalty  is,  conse- 
quently, recoverable  for  taking  that  sum.(/)  (1) 


(g)  1  R.  S.  672,  §  45,  and  see  10        ( j)  16  John.  73. 

Wen.  97.  Ik)  18  John.  56. 

m  14  John.  231.  (0  Id.  128. 
(i)  1  Cowen,  77. 

(1)  It  seems  that  an  action  of  debt  to  recover  a  penalty  imposed  by  the  by-law 
of  a  municipal  corporation,  may  be  broug^ht  in  a  justice's  court,  although  the  stat- 
ute authorizing  the  by-law  contains  no  provision  conferring  jurisdiction  upon  justi- 
ces of  the  peace.    (  Walker  v.  Cruikshank,  2  Hill,  296.) 
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Covenant  lies  in  all  cases  for  the  recovery  of  damages  for  breach  of 
an  agreement  under  seal,  to  do  or  not  to  do  a  particular  thing,  as  to  pay 
a  sum  of  money,  repair  a  house,  and  the  like  ;  and  the  bare  putting  a 
seal  to  a  promissory  note,  actually  changes  the  nature  of  the  contract, 
and  makes  that  a  covenant  which  would  otherwise  have  been  a  simple 
contract  or  promise.  No  consideration  need  be  expressed,  for  the  seal 
is  said  to  import  a  consideration.  No  precise  or  formal  terms  are  neces- 
sary to  constitute  a  covenant,  more  than  any  other  agreement.  The  in- 
quiry always  is,  what  was  the  intention  of  the  parties  ?  and  any  words 
amounting  to  an  agreement  or  engagement  to  do  or  not  to  do,  &c.  will 
constitute  a  covenant ;  as  if  in  a  lease  it  is  said,  that  ^^  the  lessee  shall 
repair ;''  this  is  a  covenant  to  repair,  and  so  with  any  words  of  like  im- 
port, (m) 

This  action  is  the  usual  and  proper  one  in  all  the  following  cases,  as 
well  as  in  a  great  variety  of  others  :  1.  On  a  sealed  note ;  2.  On  an 
agreement,  under  seal,  to  pay  a  particular  sum  of  money,  either  abso* 
lutely,  or  on  certain  conditions  being  performed  by  the  parly  to  whom 
payment  is  to  be  made ;  3.  On  a  sealed  lease  for  rent  certain,  where 
there  is  an  express  covenant  to  pay  ;  and  the  words  yielding  and  poyingj 
usual  in  a  lease,  are  held  to  import  a  covenant  ;{fi)  4.  On  a  covenant 
for  quiet  enjoyment  of  premises,  leased  or  sold  ;  5.  On  a  covenant  to 
save  harmless  or  keep  indemnified  ;  6.  On  a  covenant  to  make  a  title,  or 
farther  assurance  of  title ;  7.  On  a  covenant  to  pay  taxes ;  8.  On  a 
covenant  not  to  plough  meadows,  commit  waste,  and  other  usual  cove- 
nants in  leases ;  9.  On  an  agreement  under  seal  to  do  work,  deliver  a 
horse,  &c.  ;  10.  On  bonds  given  in  the  course  of  a  suit  in  a  justice's 
court ;  such  as  bonds  given  on  issuing  an  attachment,  bonds  on  adjourn- 
ment, and  the  like  ;  11.  Against  a  constable  and  his  sureties,  or  one  of 
them,  on  an  agreement  under  the  statute,  to  pay  money,  which  such 
constable  shall  become  liable  for,  on  account  of  any  execution,  &c.(o) 
But  if  the  security  required  to  be  given  by  the  statute  be  in  the  form  of 
a  penal  bond  to  the  people,  as  it  may  be,(p)  an  action  of  debt  in  the 


115! 


m)  See  £sp.  Die.  N.  Y.  ed.  pt.  3,        (n)  Id.  ibid. 

6  Cowen,  170,  and  see  1  Bibb,        lo)  1  R.  S.  340,  §  80.    4  Wen.  414. 


879.  (p)  6  Weo.  191.    9  id.  238. 
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name  of  the  people  m&y  be  maintained  on  such  bond  ;{q)  but  debi  in 
such  case  will  not  lie  in  the  name  of  the  party  aggrieved.  The  action 
should  be  covenant  in  his  name,  or  debt  in  the  name  of  the  peopIe.(f ) 

It  is  not  necessary  that  both  parties  should  execute  the  agreement ;  it 
is  enough  that  this  be  done  by  the  party  to  be  charged  ;{s)  and  if  an  in- 
denture of  apprenticeship  state,  that  the  son  is  bound  with  the  consent 
of  the  father,  and  the  father  sign  the  indenture  and  seal  it,  he  is  account- 
able for  a  breach  of  the  covenants,  even  though  he  is  not  named  there- 
in.(/)  And  covenant  appears  in  general  to  be  a  concurrent  remedy  with 
debt,  for  the  recovery  of  any  money  demand^  where  there  is  an  express 
or  implied  contract  contained  in  the  deed ;  and  it  has  been  holden,  that 
an  action  of  covenant  is  sustainable  on  a  bond,  though  debt  is  the  usual 
remedy,  (tt) 

Mutual  covenants  are  divided  into  those  which  are  dependent,  and 
those  which  are  independent.  Wherever  the  money  is  to  be  paid,  and 
the  act  done  at  the  same  time,  the  covenants  are  dependent,  and  neither 
party  can  sue  without  averring  performance,  or  offer  of  performance,  on 
his  part  ;(v)  and  so,  if  John  covenants  with  James  to  split  6000  rails, 
and  James  covenants  that,  on  the  said  work  being  completedjhe  will  pay 
John  50  dollars,  James'  covenant  is  dependent,  and  the  performance  of 
the  work  by  John  is  called  a  condition  precedent,  which,  in  an  action 
for  the  fifty  dollars,  he  must  aver  and  prove  performed,  or  at  least  an 
offer  to  perform,  and  that  he  was  prevented  a  performance  by  some  act 
or  neglect  of  James.  But  if  James  bad  agreed  to  pay  John  the  fifty 
dollars  on  the  10th  of  September,  and  John  had  agreed  to  have  the 
6000  rails  split  on  the  20th  of  September,  the  covenants  are  indepen- 
dent, and  John  can  recover  the  fifty  dollars,  although  he  had  not  touch- 
ed the  work,  and  James  must  bring  his  cross  action  for  a  breach  of 
John's  covenant :  and  it  was  once  holden  by  the  supreme  court,  that  an 
agreement  by  James  to  pay  any  part  of  the  purchase  money  before  the 
work  was  done,  as  if,  in  the  last  case,  he  had  agreed  to  pay  twenty-five 
dollars  on  the  10th  of  September,  and  the  residue  when  the  work  was 
completed,  which  was  to  be  on  a  certain  day  expressed  in  the  contract, 
rendered  the  covenants  independent  throughout,  and  gave  John  the  same 
right  to  recover  both  instalments  without  touching  the  work,  as  he 
would  have,  if  the  whole  was  to  be  paid  before  the  work  done ;(«»)  but 


a)  5  Wen.  191.    9  id.  233.  cited,  and  soe  2  K.  S.  158,  §  8.    5  Weo. 

V)  Id.  133.    10  id.  525.     12  id.  189. 

^8)  Cro.  Eltz.  212.  (e)  2  John.  207.    10  id.  203.    16  Id. 

H}  10  John  99.  267.    Per  Saraffe,  Ch.  J.,  5  Wen.  498. 

)  1  Ch.  PI.  106,  and  cum  there        (w)  2  John.  272,  887. 
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this  doctrine  is  now  exploded,  and  the  covenant  of  James  is  holden  to 
be  independent  as  to  the  first  instalment,  but  dependent  as  to  the  second. 
And  the  extent  of  the  rule,  as  now  holden,  is,  ^^  that  if,  by  the  terms 
of  the  contract,  the  money  is  to  be  paid  by  a  day  certain,  and  which  is 
to  happen  before  the  performance  of  the  service,  or  by  a  day  certain, 
and  there  is  no  day  certain  for  the  performance,  the  performance  is  not 
a  condition  precedent."(x)  The  rule  is,  to  construe  covenants  accord- 
ing to  the  meaning  of  the  parties,  and  the  good  sense  of  the  case.  To 
ascertain  the  intention  of  the  parties,  the  following  general  rules  are  de- 
duced from  adjudged  cases  by  Savage,  Ch.  J.  in  delivering  the  opinion 
of  the  court  in  Tompkins  v.  Elliot,  5  Wen.  497.  1.  If  a  day  be  ap- 
pointed for  the  performance  of  any  act,  and  such  day  is  to  happen  or 
may  happen  before  the  performance  of  the  act  which  is  the  considera- 
tion for  the  first  mentioned  act,  then  the  covenants  are  considered  mu- 
tual and  independent,  and  an  action  may  be  brought  without  averring 
performance  of  the  consideration  ^  for  it  appears  that  the  party  relied 
upon  his  remedy,  and  did  not  intend  to  make  the  performance  a  condi- 
tion precedent ;  and  so  it  is  when  no  time  is  fixed  for  the  performance 
of  the  consideration.  2.  But  when  the  day  appointed  for  the  payment 
of  money  or  performance  of  any  act  is  to  happen  after  the  thing  which 
is  the  consideration  is  to  be  performed,  no  action  can  be  maintained  be- 
fore the  performance  of  the  condition.  3.  When  a  covenant  goes  only 
to  part  of  the  consideration  on  both  sides,  and  a  breach  of  such  covenant 
may  be  paid  for  in  damages,  it  is  an  independent  covenant,  and  an  ac- 
tion may  be  brought  for  a  breach  of  the  covenant  by  the  defendant 
without  averring  performance  ;  and  where  a  person  has  received  part  of 
the  consideration  for  which  he  entered  into  the  agreement,  it  would  be 
unjust  that,  because  he  has  not  had  the  whole,  he  should  therefore  be 
permitted  to  enjoy  that  part  without  either  paying  or  doing  any  thing 
for  it ;  and  therefore  the  law  obliges  him  to  perform  the  agreement  on 
his  part,  and  leaves  him  to  his  remedy  to  recover  damages  for  not  re- 
ceiving the  whole  consideration.  4.  But  when  the  mutual  covenants 
go  to  the  whole  consideration  on  both  sides,  they  are  mutual  conditions 
and  dependent.  5.  Where  two  acts  are  t6  be  done  at  the  same  time, 
neither  party  can  maintain  an  action  without  showing  performance,  or 
an  offer  to  perform,  on  his  part. 

Where  a  party  agreed,  on  the  payment  by  another,  of  certain  sums  of 
money  to  a  third  person,  to  assign  certain  certificates  of  sale  of  land,  it 


(x)  10  John.  204. 
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was  held,  that  the  covenants  were  independent9(y)  on  the  ground  that 
the  performance  of  the  covenant  to  assign  was  naturally  to  be  subse- 
quent to  the  payment  of  the  money. (z)  Where  there  are  mutual  cove- 
nants, and  the  defendant  has  received  the  principal  part  of  the  consider- 
ation for  the  engagement  on  his  part,  the  covenants  of  the  parties  will 
be  construed  to  be  independent,  and  the  plaintiff  will  be  allowed  to 
maintain  an  action  for  the  breach  of  the  defendant's  covenants,  although 
he  has  failed  in  part  in  performance  on  his  side.  It  was  so  held,  where 
a  plaintiff  transferred  to  the  defendant  his  right  to  put  in  a  crop  of  90 
acres  of  land  to  be  cleared  by  him,  although  he  failed  in  finishing  the 
clearing  and  fencing  the  land  as  fast  as  the  defendant  required  it  for 
sowing,  as  he  had  engaged  to  do  by  the  articles  of  agreement,  (a) 

It  may  be  proper  here  to  remark,  that  all  contracts,  under  seal,  are 
called  agreements  by  specialty^  in  order  to  distinguish  them  from  can- 
tracts  unsealed^  whether  written  or  verbal,  which  form  the  subject  of  an 
action  of  assumpsit,  one  of  the  numerous  heads  or  subdivisions  of  tres- 
pass on  the  case.  (6) 

The  doctrine  above  advanced,  as  to  mutual  covenants,  dependent  and 
independent,  will  apply  as  well  to  contracts  unsealed,  as  those  which 
are  sealed  ;  and  the  doctrine  on  the  subject  of  contracts  in  general, 
which  I  shall  consider  under  the  next  head,  will,  in  many  of  its  parts, 
apply  to  contracts  by  specialty. 


SECTION    III. 

OF  THE  ACTION  OF  TRESPASS  ON  THE  CASE. 

Trespass  on  the  case  arises,  1st,  from  the  breach  of  a  simple  contract, 
whether  written  or  verbal ;  and  2d,  from  the  commission  of  some  wrong. 

I.  In  the  first  case,  it  is  called  the  action  of  assumpsit.  This  is  a 
comprehensive  action,  extending  to  most  of  the  contracts  in  civil  life, 
in  all  their  various  modifications. 

All  contracts,  as  we  have  seen,  are  distinguished  into  agreements  by 
specialty,  and  agreements  by  parol ;  and  whether  they  be  merely  writ- 
ten or  spoken,  or  implied  by  the  law,  they  are  denominated  contracts  by 
parol ;  and  all  contracts  are  called  parol,  unless  they.be  specialties — ^that 

(y)  8  Wen.  615  (a)  6  Wen.  496. 

Iz)  Per  Sutherland,  J.,  id.  619.  {b)  See  1  Com.  on  Con.  I. 


; 
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iS;  de^ds  under  seal.  These  agreemeDts  by  parol  alone  are  the  subject 
matter  of  the  action  of  assumpsit^  the  trial  of  \i'hich  T^ill  frequently 
involve  an  inquiry  into  all  the  nice  technical  parts  of  a  legal  contract. 

^^  A  contract  is  an  agreement  upon  svfficicnt  consideralicny  to  do  or 
not  to  do  a  particular  thing?'*  And  all  the  contracts  of  ifrhich  I  have 
spoken,  or  shall  have  occasion  to  speak,  are  reducible  to  this  definition. 

1st.  It  is  an  agreement^  a  mutual  bargain  or  convention,  and,  there- 
fore, there  must  be  at  least  two  contracting  parties,  of  sufficient  ability 
to  make  a  contract ;  as  where  James  contracts  with  John  to  pay  him 
$50.  John  thereby  acquires  a  property  in  the  $50,  which  property  is 
not  however  in  possession^  but  in  action  merely,  and  recoverable  by  suit 
at  law,  and  is  called  in  the  law  a  chose  or  thing  in  action^  as  contradis- 
tinguished from  a  chose  or  thing  in  possession  ;  as  John's  horse  or  other 
chattel,  to  which  he  has  not  only  a  right  by  purchase,  or  in  some  other 
way,  but  a  possession  by  the  use  of  it. 

This  contract  or  agreement  may  be  express  or  implied.  Express,  as 
where  the  terms  of  the  agreement  are  openly  uttered,  or  put  in  writing 
and  signed  by  the  parties  ;  as  to  deliver  an  ox,  or  a  load  of  wood,  or  to 
pay  a  stated  price  for  certain  goods.  Implied,  are  such  as  reason  and 
justice  dictate,  and  which,  therefore,  the  law  presumes  that  every  man 
xindertakes  to  perform.  As  if  I  employ  a  man  to  work  for  me,  the  law 
implies  a  promise  in  me  to  pay  him  what  he  deserves  for  his  labor.  If 
I  buy  goods  of  a  tradesman,  without  any  agreement  of  price,  the  law 
concludes  that  I  contracted  to  pay  their  real  value  ;  and  this  rule  applies 
even  though  the  contract  be  in  writing.  Thus,  if  A.  contracts  in  writing 
to  buy  of  B.  a  carriage  to  be  ready  by  a  specified  time,  although  no  price 
is  mentioned  in  the  contract,  yet  A.  is  bound  to  pay  the  real  value.(c) 

A  contract  may,  also,  be  eith*er  executed^  as  if  John  agree  to  exchange 
horses  with  James,  and  they  do  it  immediately,  in  which  case  the  right 
and  the  possession  are  transferred  together ;  or  it  may  be  executory^  as 
if  they  agree  to  exchange  next  week.  Here  the  right  only  vests,  and 
their  reciprocal  property  in  each  other's  horse  is  not  in  possession,  Vkt 
in  action.  For  a  contract  executed  conveys  a  chose  in  possession — a 
contract  executory  conveys  only  a  chose  in  action. 

2d.  This  contract  must  be  an  agreement  upon  sufficient  consideration. 
This  is  the  price  or  motive  of  the  contract,  and  is  so  absolutely  neces- 
sary, to  the  forming  of  a  contract,  that  what  the  law  calls  a  nudum  pac- 
tum^ i.  e.  an  agreement  t«  pay  or  do  any  thing  on  one  side,  without  any 
compensation  on  the  other,  is  totally  void  in  law,  and  a  man  cannot  be 


(c)  9^  C.  L.  R.  208. 
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compelled  to  perform  it.  Thus,  in  the  case  above  mentioned,  James' 
promise  to  John  to  pay  htm  $50,  will  not  bind  him  to  do  so,  unless  it  is 
for  some  thing,  which  John  either  has  done  at  James'  request,  or  for 
some  thing  which  he  promises  to  do  for  James.  But  any  trifling  con- 
sideration is  sufficient  to  prevent  the  agreement  from  being  void  ;(2) 
nay,  even  a  prior  moral  obligation  in  James  to  pay  John  the  $50  will 
operate  as  a  sufficient  consideration  :  as  if  the  debt  had  been  barred  by 
the  statute  of  limitations,  or  James  had  been  discharged  under  the  in- 
solvent act ;  or  a  promise  to  perform  a  secret  trust ;  or  a  trust  void  for 
want  of  writing,  by  the  statute  of  frauds ;  or  a  promise  by  a  man  of  full 
age  to  pay  a  debt  contracted  during  infancy,  still  the  moral  obligation 
to  pay  remaining,  the  promise  would  be  supported  by  it.(d)  (3)  And  a 
promise  by  a  debtor,  after  the  execution  of  a  voluntary  release  under 


(d)  7  John.  36.  14  id.  178.  1  Cowen,  389.  See  also  13  John.  2.57.  3  Bos.  & 
249.    Cowp.  290.    Id.  548.    Ld.  Rajrm.    Pul.  249.    5  Hill,  306. 

C2)  Therefore  a  promise  or  obligation  cannot  be  defeated  in  whole  or  in  part,  on 
the  ground  of  the  imuleqaacy  of  the  compensation  received  for  the  obligation  incur- 
red ;  the  fllig^htest  consideration  being  sufficient  to  support  the  most  onerous  obi  lo- 
tion. (21  Wen.  588.  2  Hill,  606.)  Thus,  where  one  purchased  mulberry  trees, 
which  turned  out  to  be  of  no  value  to  him,  by  reason  of  oeing;  decayed  and  almost 
lifeless,  it  was  decided  by  the  supreme  court,  that  as  there  was  neither  fraud  nor 
warranty  in  the  case,  this  constituted  no  defence  to  an  aclion  on  a  note  given  for 
the  price  ;  the  court  laying  down  Ihe  rule  to  be,  that  if  an  article  sold  be  of  the 
slightest  value  to  either  the  vendor  or  vendee,  it  will  suffice  by  way  of  consideration 
for  a  promise  to  pay  the  agreed  nrice,  however  disproportionate  to  the  real  value. 
r2  Hill,  606.)  But  the  rule  is  otherwise  as  to  an  entire  want  of  consideration.  For 
uiat  may  be  always  shown  as  a  complete  answer  to  a  suit  upon  an  executory  con- 
tract. (Id.)  The  meaning  of  the  rule  that  yoi  may  impeach  the  consideration,  is 
only,  that  you  ma^  show  fraud,  mistake  or  illegality  in  its  concoction,  or  non-per* 
formance  o(  ihe  stipulations  of  the  agreement  on  the  part  of  the  promisee.  (21  Wen. 
588.) 

(3)  Cameron  v.  Fowler,  5  Hill,  306.  But  the  moral  obligation  must  be  founded 
upon  a  prior  legal  or  equitable  claim.  Accordingly,  where,  afller  the  commence- 
ment of  a  suit  upon  a  contract  for  the  sale  of  lands,  the  defendant  made  %'ariout 
payments  thereon,  and  aHeniards  suffered  Ihc  plaintiff  to  lake  judgment  for  the 
whole  amount,  by  default,  it  was  held,  in  an  action  upon  the  judgment,  that  the  de- 
fendant might  defeat  a  recovery  by  showing  that,  after  the  judgment  was  rendered, 
the  plaintiff  promised  to  apply  Ihe  payments,  and  admitted  that  the  defendant  had 
fully  performed  the  contract.  (Id.)  A  mere  moral  or  conscientious  obli&ration, 
however,  if  unconnected  with  a  prior  legal  or  equitable  claim,  is  not  a  sufficient 
consideration  to  support  a  promise.  Upon  this  principle  it  has  been  decided  that 
the  transferring  to  another  of  a  bargain  for  the  purchase  of  land  is  not  a  good  con- 
sideration for  a  note  for  the  payment  of  money,  where  there  is  no  valid  agreement 
on  the  part  of  the  owner  of  the  land  to  convey,  and  where  the  negotiation  with  him 
for  the  sale  of  the  farm  was  made  without  any  request  from  the  maker  of  the  note. 
(Ehle  V.  Judson,  24  Wen.  97.) 

So,  where  a  debt  has  been  discharged  by  accord  and  satisfaction  for  less  than  its 
amount,  thc|e  remains  no  such  moral  obligation  to  pay  the  balance  as  will  support 
a  subsequent  promise  to  that  effect.  Otherwise  of  a  discharge  which  is  not  the 
mere  act  of  the  party,  but  by  operation  of  law  ;  as  for  example,  an  insolvent  dis- 
charge.   (Stafford  v.  Bacon,  2  Hill,  353;  1  id.  532,  S.  C.) 

It  is  stated  by  Chancellor  Kent  (2  Kent's  Com.  3d  ed.  465  and  note  b.)  to  bo  a 
disputed  anil  unsettled  point  whether  a  moral  obligation  be,  of  itself,  a  sufficient 

Vol.  I.  8 . 
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seal  by  the  creditor,  at  the  debtor's  request,  to  pay  the  balance  of  the 
debt,  when  he  should  be  able)  is  founded  on  a  sufficient  consideration.(4) 
But  a  contract  by  an  executor,  even  though  it  be  written,  to  pay  a  debt 
of  the  testator  barred  by  the  statute  of  limitations,  is  nudum  pactum,{6) 
And  the  consideration  must  be  either  a  benefit  to  the  party  promising, 
or  some  trouble  or  prejudice  to  the  party  to  whom  the  promise  is  made. 
Thus,  a  promise  in  consideraticHi  of  the  forbearance  of  a  suit  for  a  certain 
time,  is  good  ;  for  that  is  for  the  benefit  of  the  defendant,  though  the 
action  b  not  discharged  ;  and  any  damage,  or  su8pensi<m,  or  forbearance 
of  a  right  is  sufficient  to  sustain  a  promise  ;(6)  but  a  promise  in  consid- 
eration of  the  forbearance  of  a  auit  is  not  valid,  where  there  was  origin- 
ally no  cause  of  action  ;  as  in  consideration  of  forbearance  of  a  suit  upon 
a  contract  made  by  a  married  woman. (c)  An  agreement  of  a  son,  that 
the  father  should  deduct  a  certain  part  from  his  portion,  is  no  sufficient 
consideration.(y )  An  attorney  received  an  order  for  collection  in  favor 
of  B.,  who  directed  the  attorney  to  retain  out  of  the  moneys  to  be  col- 
lected, a  debt  due  to  him  and  another;  afterwards  B.  assigned  the 
deknand  to  T.,  to  whom  the  attorney  promised  to  pay  the  whole  demand 
when  collected  9  held^  that  the  promise  was  nudum  pactum^  as  to  the 
sum  which  B.  agreed  he  should  retain  ;  and  that  he  was  bound  to  pay 
no  more  than  the  balance  after  deducting  that  sum.(g)  A  promise,  in 
consideration  of  something  already  done  and  past,  will  not  be  binding, 
unless  such  past  consideration  have  been  performed  at  the  request  of  the 
party  promising ;  but  a  request  may  be  inferred  from  the  beneficial  na- 
ture of  the  consideration,  and  indeed  is  proper  matter  of  inference  for 
the  jury  ;{h)  and  a  past  beneficial  consideration,  to  which  a  defendant 


S\  See  Com.  on  Con.  N.  Y.  ed.  1996,        (g)  5  Covren,  876. 
,  and  dM  cases  there  cited.  (h)  14  John.  188,  and  see  7  Con.  R.  67. 

(/)  3  Cowen,  199. 

consideration  for  a  promise,  without  a  prior  legal  obligation.  The  above  cases  in 
5th  Hill  and  24th  Wendell's  Reports  conclusiTely  settle  the  law  to  be  that  there 
must  be  either  a  prior  legal  or  equitable  claim,  to  support  the  moral  obligation. 

r4)  12  Serg.  &  Rawle,  177.  In  Ex  parte  Hall  &c.  (1  Deacon's  Rep.  171)  H. 
haa  entered  into  a  deed  of  composition  with  his  creditors,  bv  which  they  released 
him  from  his  debts.  A  promissory  note  subsequently  given  by  him  to  a  creditor  for 
Uie  remainder  of  his  debt  was  held  nttdum  paUum, 

Where  the  plaintiff  relies  on  a  subsequent  promise  to  pay  a  debt  previously^  dis- 
charged, he  must  declare  upon,  or  reply  it,  specially ;  and  cannot  avail  himself 
of  it  under  general  pleadings.     (2  Hill,  368.) 

(6^  See  3  Am.  Com.  Law,  355. 

(6)  12  Wen.  381.  Thus  the  release  of  a  lien  obtained  by  the  levy  Sftm  attach- 
ment, is  a  good  consideration  for  the  promise  of  a  third  person  tO/pay  the  debt  of 
the  defendant  in  the  process.  (20  Wen.  184.)  An  agreement  to  forbear  to  stM  a 
debtor,  b  a  good  consideration  for  the  promise  of  a  third  person  to  pay  the  debt } 
but  to  render  the  promise  obligatory,  it  should  be  in  writing.    (Id.  2bl.) 
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assents,  will  support  a  promise  to  pay  ;  as  if  I  promise  to  pay  a  sheriff 
or  constable  money,  which  he  has  been  obliged  to  pay  by  reason  of  hay-» 
ing  voluntarily  suffered  me  to  escape. (i)  If  you  get  judgment  and  col- 
lect it  against  me,  for  money  which  I  have  paid  you,  and  you  afterwards 
promise  to  repay  it,  your  promise  is  binding,  on  the  ground  of  a  prior 
moral  obligation.(j) 

Previous  to  the  Revised  Statutes,  a  contract  under  seal,  was  binding 
between  the  parties,  although  no  consideration  in  fact  existed, (A;)  nor 
could  a  defendant  show  a  failure  of  consideration  or  a  fraudulent  one  ;(/) 
but  by  2  R.  S.  3528,  §  97,  it  is  enacted,  that  in  every  action  upon  a 
sealed  instrument,  the  seal  thereof  shall  only  be  presumptive  eviienct 
of  a  sufficient  consideration,  which  may  be  rebutted  in  the  same  manner 
and  to  the  same  extent  as  if  such  instrument  were  not  sealed ;  provided 
such  defence  be  pleaded,  or  notice  given  thereof;  and  it  has  according- 
ly been  held,  that  a  failure  of  consideration  may  be  pleaded  in  bar  to  a 
recovery  on  a  staled  instrument. {m){^)    Almost  all  considerations  are 
reducible  to  the  three  following  heads  :    1.  Where  the  parties  mutually 
agree  to  give  something,  comprehending  siiles,  exchanges,  loans  and  the 
like ;   2.  Where  the  parties  are  mutually  to  do  or  forbear  something,  as 
in  consideration  that  James  will  lay  up  wall  for  John,  he  will  thresh 
wheat  for  James,  or  in  the  common  instance  of  changing  works,  and  the 
like ;  or,  in  consideration  that  James  will  not  keep  tavern  in  such  a 
place,  so  as  to  interfere  with  John's  tavern,  John  will  not  keep  his  store 
open  in  the  same  place,  so  as  to  interfere  with  James'  store ;   3.  Where 
the  parties  mutually  agree,  the  one  to  perform  any  work  or  business, 
and  the  other  to  give  him  something  for  it,  either  specifically  agreed 
upon,  or  left  to  the  determination  of  the  law  to  set  the  value  to  it,  as  in 
hiring  to  work  for  a  certain  sum  by  the  month  ;  or  if  the  hiring  be  gen- 
eral, the  law  implies  a  contract  to  work  for  what  the  services  are  reason- 
ably worth,  jind  the  law  will  also,  in  such  case,  imply  a  promise  in  the 
employer,  to  pay  the  reasonable  value  of  the  service. (n) 

3d.  A  contract  is  '^  to  do  or  not  to  do  a  particular  thing,^^  The  most 
usual  contracts  in  relation  to  chattels  personal  are,  1.  That  of  sale  or 
exchange;  2.  That  of  bailment;  3.  That  of  debt. 


i)  14  John.  878.  (/)  Id.  and  2  John.  177  and  179,  n. 

-)  Id.  468.  (m)  11  Wen.  106. 

:)  18  John.  480.  (n)  See  2  Blac.  Com.  442,  3,  4, 5. 

(7)  Yet  it  has  been  decided,  since  the  revised  statutes  went  into  effect,  that 
where  a  party  enters  into  an  obligation,  under  seal,  for  the  debt  of  another,  it  is  not 
necessary  to  alleee  any  consideration ;  as  the  seal  imports  a  consideration.  (Bush 
V.  Stevens,  24  Wen.  256.)  But  when  the  covenant  is  to  pay  on  request,  a  special 
request  must  be  alleged  in  the  declaration.    (Id.) 
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1.  Sale  or  exchange,  is  a  transmutation  of  property  from  one  man  to 
another,  in  consideration  of  some  price  or  recompense  in  value.  If  it 
be  a  commutation  of  goods  for  goods,  it  is  an  exchange;  but  if  it  be  a 
trahsferring  of  goods  for  money,  it  is  called  a  sale.  But  ^itfa  regard  to 
the  law  of  scUes  or  exchanges^  there  is  no  difference,  and  they  may  both 
be  considered  under  the  single  denomination  of  sales.  The  seller  it 
called  the  vendor,  the  buyer  the  vendee.  When  the  vendor  hath  in  him- 
self the  property  of  the  goods,  he  hath,  in  general,  liberty  to  dispose  of 
them  to  whomsoever  be  pleases,  at  any  time  and  in  any  manner. (8) 

If  a  man  agrees  with  another  for  goods  at  a  certain  price,  he  may  not 
carry  them  away  before  he  hath  paid  for  them  ;  for  it  is  no  sale  without 
payment,  unless  the  contrary  be  expressly  agreed.     And  therefore,  if 
the  vendor  says  the  price  of  a  beast  is  950,  and  the  vendee  says  he  will 
give  it,  the  bargain  is  struck,  and  neither  of  them  is  at  liberty  to  be  off", 
provided  immediate  possession  be  tendered  by  the  other  side ;  but  if 
neither  the  money  be  paid,  nor  the  goods  delivered,  nor  tender  made, 
nor  any  subsequent  agreement  be  entered  into,  it  is  no  contract,  and  the 
owner  may  dispose  of  the  goods  as  he  pleases.     But  if  any  part  of  the 
price  is  paid  down,  if  it  be  but  a  cent,  or  any  portion  of  the  goods  be 
delivered  by  way  of  earnest,  the  property  of  the  goods  is  absolutely 
bound  by  it ;  and  the  vendee  may  recover  the  goods  by  action,  as  well 
as  the  vendor  the  price  of  them.     But  if  the  goods  are  sold  upon  credit, 
and  nothing  is  agreed  upon  as  to  the  time  of  delivery,  the  vendee  is  im^ 
mediately  entitled  to  the  possession,  and  the  right  of  possession  and  the 
right  of  property  vest  at  once  in  him.(o)     But  if  any  act  remains  to  be 
done  by  the  vendor  about  the  goods,  as  if  he  is  to  measure  or  weigh 
them,  or  deliver  them  at  another  day  or  place,  uuiil  this  be  done,  the 
property  does  not  pass,  so  that  the  vendee  can  maintain  trover  for 
them.(p) 

As  soon  as  the  bargain  is  struck,  the  property  of  the  goods  is  trans* 
ferred  to  the  vendee,  and  that  of  the  price  to  the  vendor  ;  but  the  ven- 
dee cannot  take  the  goods,  until  he  tenders  the  price  agreed  on  ;  yet  if 


(o)  5  T.  R.  245.  See  alto  4  Bamw.  (p)  15  John.  849.  2  Maule  k  Selw. 
ft  crew.  941,  Bayley,  J.  397.    5  Taunt.  617.    8  Maton,  112. 

(8)  Where  a  contract  was  made  between  a  miller  and  other  persons,  for  the 
manufacture  of  wheat  into  flour,  he  eng^g^in?,  on  his  part,  for  every  four  bushels 
and  fifty-five  pounds  of  wheat  received  to  deliver  one  barrel  of  superfine  flour,  and 
there  was  no  stipulation  thai  the  wheat  delivered  should  be  kept  separate  from  other 
flrrain,  or  that  the  identical  wheat  should  be  returned  in  the  form  of  flour;  it  was 
held,  that  the  transaction  between  the  parties  constituted  a  $ale,  and  not  a  bailmmi, 
and  that  the  owners  of  ti.e  wheat  could  not  maintain  an  action  for  the  conversioa 
of  the  flour  manttfuctured  from  the  wheat.    (21  Wen.  88.) 
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he  tenders  the  money  to  the  vendor,  and  he  refuses  it,  the  vendee  may 
seize  the  goods,  or  have  an  action  against  the  vendor  for  detaining 
them  ;  and  by  a  regular  sale,  even  without  delivery,  the  property  is  so 
absolutely  vested  in  the  vendee,  that  if  it  afterwards  dies,  or  is  destroyed 
in  the  Vendor's  custody  without  his  fault,  still  he  is  entitled  to  the  price, 
because,  by  the  contract,  the  property  is  in  the  vendee  i{q)  (9)  and 
where  the  vendor  retains  the  custody  of  the  article,  after  it  is  sold  and 
the  property  completely  passed  to  the  vendee,  the  vendor  is  considered 
a  bailee  or  trustee,  for  the  use  of  the  vendee,  and  subject  to  the  doctrine 
of  bailment,  which  I  shall  consider  in  this  chapter,  and  would  be  re- 
sponsible for  ordinary  neglect,  within  the  reason  that  both  parties  are 
benefitted  by  the  bailment,  and  the  contract  out  of  which  it  grows. 

By  statute,  every  contract  for  the  sale  of  any  goods,  chattels,  or 
things  in  action,  for  the  price  of  50  dollars  or  more,  shall  be  void,  unless 
a  note  or  memorandum  of  such  contract  be  made  m  writing,  and  be  sub- 
scribed by  the  parties  to  be  charged  thereby  ;  or  unless  the  buyer  shall 
accept  and  receive  part  of  such  goods,  or  the  evidences,  or  some  of 
them,  of  such  things  in  action  ;  or  unless  the  buyer  shall,  at  the  time, 
pay  some  part  of  the  purchase  money. (r)  As  this  provision  only  ap- 
plies to  contracts  for  the  payment  of  50  dollars  or  more,  a  sum  beyond 
the  jurisdiction  of  a  justice,  the  court  of  which  this  work  is  designed  to 
treat,  is  partially  relieved  of  the  many  and  vexatious  questions  to  which 
the  statute  has  given  rise  ;  instances  may  however  occur,  in  a  justice's 
court,  in  which  a  knowledge  of  this  branch  of  law  will  be  requisite ; 
we  shall  therefore  give  a  brief  outline  of  the  decisions  upon  this  statute. 

The  statute  does  not  extend  to  a  contract  for  the  sale  of  goods  which 
require  something  to  be  done  about  them,  in  order  to  get  them  ready  for 
delivery,  or  where  goods  are  yet  to  be  manufactured  ;  as  a  contract  for 
the  sale  of  chairs  not  yet  made  by  a  chair-maker  ;  or  for  the  delivery 
of  nails  hereafter  to  be  manufactured — such  contracts  being  more  prop- 
erly for  work  and  labor  and  materials  to  be  found  ;{s)  (10)  and  it  has 


{q)  2  Blftc.  Com.  446,  7,  8.  $2  Jobn.  ($)  2  H.  Blac.  63.  7  T.  R.  14.  10 
13.  John.  364.    8  Cowen,  215,  and  eee  18 

CO  2  R.  S.  70,  §  3.  John.  68,  5  Har.  &  J.  213. 

(9)  Where  a  contract  is  made  for  the  sale  of  an  article  of  merchandize  at  a  stip- 
ttlaled  price,  although  the  contract  be  void,  under  the  statute  of  frauds,  the  price 
amed  upon  may  be  lecovered,  if  the  article  be  subsequently  delivered  and  accept- 
ed. A  9ubstq\unt  acceptance^  in  whole  or  in  part,  renders  the  contract  valid ; 
thou{(h  it  seems  it  is  not  so,  as  to  the  payment  of  earnest  money — that  must  be  paid 
at  the  lime  of  making  the  contract.    (20  Wen.  61.) 

(10)  So  long  as  any  thing  remains  to  be  done  by  the  vendor — such  as  weighing, 
measuring,  or  counting  out  of  a  common  parcel — a  sale  is  incomplete,  and  passes 
Ho  title  to  the  purchiien    (Downer  ▼.  Ihompsoa,  2  Ifill,  187.) 
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been  made  a  question,  whether  a  sale  of  the  services  of  a  slave,  for  a 
certain  time,  is  within  the  statute.(^) 

The  delivery  required  by  the  statute,  may  be  either  actual  or  con* 
strucHv€j  and  inferred  from  circumsti^nces  ;  us  where  the  vendor,  after 
receiving  the  vendee's  note  for  the  purchase  money,  points  out  the  goods 
as  the  vendee's  property  ;(u)  or  if  the  vendor  give  the  vendee  an  order 
on  a  third  person,  with  whom  the  goods  are,  for  their  delivery ,(i>)  or 
deliver  to  the  vendee  the  key  of  the  house,  wherein  the  goods  are,(to) 
or  the  receipt  of  the  one  with  whom  the  goods  are  stored. (x)  (11) 
Where  a  contract  was  made  for  the  sale  of  a  certain  quantity  pf  bricks, 
a  part  of  which  were  delivered  at  the  time,  and  the  remainder  to  be  de* 
livered  at  the  kiln,  within  a  certain  time  afterwards  ;  it  was  held  that 
the  sale  was  complete,  and  that  the  vendor  might  maintain  an  action  for 
the  price  of  the  whole,  although  a  part  had  never  been  delivered,  nor 
separated  from  the  kiln  in  which  they  were  contained,  the  vendee  not 
having  called  for  them. (3^)  A  written  order  given  by  the  seller  to  the 
purchaser,  directing  the  person  in  whose  care  the  goods  are,  to  deliver 
them  to  the  latter,  is  a  sufficient  delivery  within  the  6tatute.(2)  So  a 
jury  may  infer  a  delivery  to,  and  acceptance  by  the  vendee,  where  he 
sells  part  of  the  commodity  to  another  person,  and  in  other  respects 
deals  with  the  property  as  if  it  were  in  his  actual  possession. (a)  lo  one 
case,  where  a  man  sold  his  oxen  to  another,  without  any  writing,  earn* 
est  or  delivery,  and  the  vendee  came  and  took  them  away,  without  say- 
ing any  thing  to  the  vendor  ;  this  was  holden  to  be  a  sufficient  delive- 
ry, and  the  vendee  chargeable  for  the  price.(i)  But  the  strongest  case 
upon  this  point,  I  have  met  with,  is,  where  a  man  agreed  for  a  span  of 
horses,  but  requested  the  vendor  to  keep  them  in  his  stable,  but  took  no 
other  delivery,  and  they  were  taken  by  the  vendor  to  his  stable,  and  left 
remaining  there  ;  the  property  was  holden  to  pass,  and  that  the  vendor 
could  recover  the  price,  without  any  further  delivery,  upon  the  ground 
that  taking  charge  of  the  horses,  under  the  agreement  to  keep,  was  a 


;0  11  John,  178.  (y)  1  Pick.  R.  476. 

tt)  2  Caines,  3.  (z)  3  Esp.  R.  698. 

[v)  3  id.  182.  (a)  1  East,  192. 

(10)  5  John.  335.  (6)  11  John.  283. 
(x)  Id. ib. 

(11)  lo  general,  a  deliveiy  to  a  carrier  for  the  account  and  risk  of  the  consiiniM 
is.  in  law,  a  delivery  to  the  latter.  (2  Hill,  187 ;  3  Hill,  141.)  And  if  the  puicba* 
ser  of  goods  orders  tbem  to  be  forwarded  by  a  carrier,  thourh  he  does  not  name 
him,  a  delivery  to  a  carrier  will  suffice.  (Per  Oowen,  J.,  8  Hill,  141.)  But  a  de- 
lively  to  a  carrier,  without  the  consent  of  thepurchaser,  either  express  or  implied, 
will  not  amount *to  a  delivery  to  the  latter.  Ine  vendee's  content  that  the  goods 
•hall  be  sent  by  a  carrier,  however,  may  be  implied  from  the  usagn  of  trade.  (Id.) 
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constractiTe  delivery  within  the  statute  ;(c)  and  what  circumstances 
amount  to  a  delivery,  is  a  question  of  fact  for  the  jury  ;  as  where  I  buy 
land)  and  ponderous  articles  upon  it ;  taking  possession  of  the  land,  or 
other  like  circumstance,  might  be  considered  a  delivery  of  those  arti- 
cles ;{d)  and  where  goods  are  ponderous,  such  as  logs  lying  in  a  boom, 
it  has  been  held  that  no  actual  possession  need  be  taken  ;  the  pointing 
out  of  the  logs  will  amount  to  a  delivery  sufficient  to  change  the  prop- 
erty .(<)  Where  a  man  purchased  goods  of  a  merchant  and  laid  them 
by  on  the  counter,  marking  them  ;  and  then  went  for  a  porter  to  take 
them  away  ;  it  was  held  that  this  was  not  a  delivery,  and  the  property 
was  not  changed,  no  bill  having  been  received  or  money  paid.(/) 

The  note  or  memorandum  is  sufficient,  if  it  contain  the  names  of  the 
parties,  the  articles  sold,  with  the  price,  and  duly  signed,  though  the 
consideration  be  not  expressly  stated  ;(g)  and  a  signing  by  the  vendor 
alone  (the  party  sought  to  be  charged)  is  a  sufficient  compliance  with 
the  requirements  of  the  statute.(A)  The  common  sale  note  in  the  fol- 
lowing form  is  sufficient  to  charge  the  vendor  : 

June  1st,  1839. 
A.  bought  of  B.  one  horse,    -     -    .     -    $50. 
(Signed)  B. 

A  liberal  construction  is  to  be  given  to  the  statute,  and  it  is  immate- 
rial in  what  part  of  the  instrument  the  name  of  the  party  appears,  wheth- 
er at  the  top,  in  the  middle  or  at  the  bottom,  provided  it  is  put  there  by 
him  or  his  authority ;  and  a  technical  authentication  by  signature  is  not 
necessary. (t)  (12)  An  auctioneer,  after  knocking  down  the  goods,  is 
an  agent  for  both  seller  and  buyer,  within  the  meaning  of  the  statute, 
which  enacts(j)  that  whenever  goods  shall  be  sold  at  public  auction, 
and  the  auctioneer  shall,  at  the  time  of  sale,  enter  in  a  sale  book  a  mem- 


(c)  1  Taunt.  458.  (h)  *3  Wen.  112.    3  Greenl.  409. 

d)  18  John. 294.  (i)  1  Har.  &  Gill,  139.    13  Mass.  R. 

O  12  Mass.  R.  300.  87. 

/)  1  Dall.  171.  (i)  2  R.  S.  70,  §  4. 
'g)  6  East,  307.    2  Bot.  &  Pull.  238. 
8  ^p.  R.  180,  S.  C. 

C12)  It  has  been  recently  decided  by  the  court  of  errors,  however,  that  a  note 
or  raemorandum  of  a  contract  for  the  sale  of  chattels,  to  be  valid  within  the  pro- 
visions of  the  revised  statutes,  must  be  subscribed  by  the  party  to  be  charged  there- 
by :  i.  e.  the  name  of  the  party  must  be  signed  heloWy  or  (U  the  end  of  the  memoran- 
cnim.  And  that  what  would  be  deemed  a  sufficient  nigning  under  the  old  statute, 
is  not  a  compliance  with  the  statute  reauiring  a  8t^$cribing.  (Davis  v.  Shields, 
26  Wen.  341.)  But  it  is  sufficient  that  tne  note  or  memorandum  be  subscribed  by 
the  party  sooeht  to  be  charged  thereby,  or  his  agent  It  is  not  necessary  that  both 
parties  diouln  subscribe,    (id.)  * 
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orandum  specifying  the  nature  and  price  of  the  property  sold,  the  tertna 
of  the  sale,  the  name  of  the  purchaser,  and  the  name  of  the  person  on 
whose  account  the  sale  is  made,  such  memorandum  shall  be  deemed  a 
note  of  the  contract  of  sale.  Under  this  section  it  has  been  decided(A:) 
that  the  memorandum  of  contract  of  sale  of  an  auctioneer  must  be  made 
in  a  sale  hook^  at  the  time  and  place  of  sale ;  it  is  not  enough  that  a 
minute  in  pencil  be  made  at  the  place  of  sale  of  the  sums  bid  and  the 
name  of  the  highest  bidder^  although  an  entry  be  immediately  thereafter 
made  in  a  sale  book,  setting  forth  all  the  particulars  prescribed  by  the 
statute,  if  such  entry  be  made  at  a  place  different  from  that  where  tfu 
sale  was  had.  So  held  in  a  case  in  which  the  auctioneer,  immediately 
after  the  sale  of  a  brig  at  the  Merchants'  Exchange,  in  New- York,  went 
to  his  counting  room,  in  a  different  building  in  the  same  street,  and 
there  made  the  entries  in  his  sale  book.  And  it  seems,  that  the  entries 
of  an  auctioneer  of  sales  effected  by  him,  ought  to  be  made  in  a  book 
called  a  sale  book^  exclusively  appropriated  to  such  entries.  The  entry 
in  the  sale  book  of  the  name  of  the  agent,  factor,  consignee,  or  of  any 
person  having  legal  authority  to  sell,  is  a  compliance  with  the  require- 
ment of  the  statute  that  ''  the  name  of  the  person  on  whose  account  the 
sale  is  made,"  shall  be  entered  ;  it  is  not  necessary  to  insert  the  name 
of  the  real  owner ;  and  an  action  on  the  contract  may  be  maintained  by 
the  owners  of  the  property,  although  their  names  be  not  mentioned  in 
the  entry. (13) 

Although  the  contract  be  executory,  as  to  deliver  apples  or  other  ar- 
ticles, at  a  day  to  come,  it  is  within  the  statute,  and  requires  a  note  in 
writing,  part  delivery  or  earnest,  the  same  as  though  it  be  for  a  present 
delivery.(/)  And  the  doctrine,  that  where  something  is  yet  to  be  done 
to,  or  about  the  goods,  by  the  vendor,  the  contract  is  not  within  the 
statute,  which  we  have  noticed  before,  does  not  apply  to  the  mere  de- 
livery  at  a  future  day,  or  other  act  to  be  performed  about  goods  ready 
for  delivery,  but  merely  to  goods  which  are  yet  to  be  manufactured,  or 
about  which  something  is  to  be  done,  in  order  to  get  them  ready  for  de- 
livery, so  as  to  make  it  a  dealing  in  regard  to  work  and  labor,  instead 
of  goods  sold.(m)     Thus,  a  contract  for  the  sale  of  a  boat  load  of 


8 


k)  12  W«n.  54S.  (m)  2  H.  Blac.  63.    7  T.  R,  14,    18 

'0   10  John.  364.    18  Jolm.  58.   5     John.  68. 
Wen.  139. 


(13)  Where  a  contract  is  made  by  a  broker,  and  no  sale  note  is  delivered,  and 
the  entry  made  by  him  in  his  sale  book  tarie$  from  the  contract  as  actually  con- 
cluded, neither  party  is  bound ;  inasmuch  as  no  note  or  memorandum  of  the  con- 
tract has  been  reduced  to  writing.    (26  Wen.  341.) 
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wheat,  to  hi  delivered  at  a  subsequent  day,  is  within  the  statute,  if  no 
part  of  the  wheat  be  delivered  at  the  time,  no  earnest  paid,  and  no  note 
or  memorandum  in  writing  of  the  bargain  be  made  ;(n)  otherwise  where 
the  wheat,  at  the  time  of  the  contract,  is  an  threshed  ;(o)  (14)  and  the 
memorandum  of  sale  should  specify  not  only  the  names  of  the  parties, 
the  article  sold,  and  the  price,  but  all  the  terms  of  sale  should  be  stated, 
i.  e.  the  time,  manner,  and  place  of  delivery. 

The  note  or  memorandum  may  be  subscribed  by  the  lawful  agent  of 
the  party,  (p) 

II.  Bailment,  is  defined  by  Sir  William  JoQes(9)  to  be  a  deliver]r  ^of 
goods  in  trust,  on  a  contract  expressed  or  implied,  that  the  trust  shall 
be  duly  executed,  and  the  goods  redelivered,  as  soon  as  the  time  or  use 
for  which  they  were  bailed,  shall  have  elapsed,  or  be  performed.  The 
modern  and  more  accurate  definition  is  that  given  by  Mr.  Justice  Story 
in  his  learned  work  on  the  Law  of  Bailments.  He  defines  it  to  be  a  de- 
livery(15)  of  a  thing  in  trust  for  some  special  object  or  purpose,  and 
upon  a  contract,  express  or  implied,  to  conform  to  the  object  or  purpose 
of  the  trust. (r) 

The  one  who  delivers  the  thing,  is  called  the  bailor;  the  one  who 
receives  it,  the  bailee. 

Bailment  is  of  the  five  following  sorts  : 

1.  Deposit,  is  a  bailment  of  goods,  to  be  kept  for  the  bailor,  and  re- 
turned upon  demand,  without  recompense  ;  as  where,  on  a  journey,  the 
snow  leaves  me,  and  my  friend  gratuitously  receives  my  sleigb,  to  keep 
till  the  next  snow,  or  winter.(16) 


(n)  6  Wen.  139.  (9)  Jones'  Bailm.  117. 

(o)  5  Har.  k  J.  213.  (r)  Story  on  Bailm.  2. 

(p)  2  R.  S.  71,  §  8. 

(14)  But  in  a  more  recent  case,  in  the  supreme  court  of  this  state,  a  contract 
for  the  sale  of  700  bushels  nf  wheat— 250  of  the  quantity  being  then  in  a  granary, 
and  the  residue  unlhreshed,  but  which  the  vendor  ag^ed  to  get  ready  and  deliver, 
tog^ether  with  the  wheat  in  the  gninarv  after  giving  it  a  second  cleaning,  in  six 
days,  at  a  s|)ecified  place,  payment  to  be  made  on  delivery — was  held  to  Be  within 
the  statute  ;  there  being  no  note  in  writing  of  the  contract,  no  delivery  of  part  of 
the  property,  and  no  payment  of  any  part  of  the  purchase  money.  (Downs  v.  Ross, 
23  Wen.  270  ) 

(15)  The  thing  must  be  actually  delivered  to  the  bailee,  if  he  has  it  not  already 
in  his  possession.  A  mere  contract,  where  the  thing  has  never  really  or  construc- 
tively passed,  does  not  amount  to  a  deposit.  And  in  respect  to  implied  or  con- 
structive deliveries,  any  circumstances  which  establish  that  the  bailee  assents  to 
bold  the  property  for  another,  although  the  same  may  not  be  in  his  actual  posses- 
sion, are  sufficient  for  this  purpose.  (See  Story  on  Bailm.  38.)  Leaving  ffoods  in 
the  inn  yard,  where  a  earner  sets  out,  is  no  delivery  to  the  carrier ;  but  a  delivery 
to  his  servant,  agent,  &c.  is  ^ood.    Tl  Ld.  Raym.  46.) 

(16)  In  such  case,  which  u  called  a  naked  bailoient,  no  action  vdll  lie  for  the 
article,  till  a  demand  and  refusal.    (9  John.  861.    2  John.  Gas.  92.) 
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2.  Mandate,  is  a  bailment  of  goods,  to  be  carried  from  place  to  place, 
or  have  some  act  performed  about  them,  without  any  reward  ;  as  where 
my  neighbor  gratuitously  takes  my  trunk  of  clothes  from  the  tavern,  in 
the  city,  to  my  house  in  the  country,  or  takes  my  horse  to  trim  or  train 
him  to  the  saddle,  or  chaise. 

3.  ^  loan  far  use,  is  a  bailment,  or  loan  of  an  article  for  a  certain 
time,  to  be  used  by  the  borrower  without  paying  for  the  use ;  as  of  a 
horse  to  ride,  or  a  fowling  piece  to  kill  game. 

^4.  Pledging,  is  a  bailment  of  goods  by  a  debtor  to  his  creditor,  to  be 
kept  till  the  debt  be  discharged. (17) 

5.  Letting  to  hire^  is  a  bailment,  where  a  compensation  is  to  be  given 
for  the  use  of  a  thipg,  or  for  labor  or  services  about  it ;  this  species  of 
bailment  is  of  three  kinds  ;  1.  The  hiring  of  a  thing  for  use,  by  which 
the  hirer,  for  a  compensation,  gains  the  temporary  use  of  the  thing,  as  of 
a  yoke  of  oxen  to  plough,  at  so  much  a  day.  2.  The  hiring  of  work 
and  labor  jto  be  done,  or  care  and  attention  to  be  performed  or  bestow- 
ed by  the  bailee  on  the  goods  bailed,  for  a  recompense  ;  as  a  tailor  may 
let  out  his  work  in  making  my  coat,  for  a  certain  price,  or  a  man  may 
let  out  his  care  and  attention  in  taking  charge  of  my  wheat,  which  I  have 
stored  with  him  for  sale ;  or  a  tavern  keeper,  in  taking  charge  of  my 


A  written  instrument  acknowledg^n|^  the  receipt  of  a  quantity  of  wheat  *'  in  stora*' 
imports  a  bailment,  and  not  a  lale.  (Goodyear  v.  Ogden,  4  Hill,  104.)  So,  of  a 
memorandum  acknowledging  the  receipt  of  a  quantity  of  grain  ''  on  freight." 
(Dawfon  v.  :^ittle,  id.  107.)  But  such  memorandum  may  be  shown  to  mean  a  toie, 
by  evidence  of  usage  among  dealers  in  grain.  Such  evidence,  however,  must  be 
so  full  and  explicit  as  to  leave  no  doubt  of  the  existence,  extent,  and  meaning  of 
the  usage,  ^nd  that  the  parties  contracted  in  reference  to  it.  (4  Hill,  107,  per  X?el- 
son,  Ch.  J.    )d.  104.) 

C17)  A  plt^dge  differs  from  a  mortgage ;  in  the  first,  the  legal  property  continues 
in  the  pawnor,  and  the  pawnjee  has  only  a  special  property ;  but  on  a  mortgage,  the 
legal  property  is  in  the  mortgagee ;  and  a  mortage  of  goods  is,  in  some  cases,  valid 
without  delivery,  but  not  so  ofa  pledge.    2  Caines'  Cas.  in  Er.  200.    5  John  258 
10  John.  471.    12  Wen.  297.    9  id.  345.    See  Story  on  Bailm.  197. 

I  deposit  A.*8  note  with  you.  to  secure  a  debt,  which  I  owe  you ;  this  is  a  pledga 
and  merely  authorizes  you  to  receive  the  mone^,  but  not  to  compromise  with  A.,  for 
a  less  sum  than  is  due,  or  dispose  of  the  note  m  any  other  manner,  till  my  default 
in  not  paying  my  debt ;  and  where  the  pledjre  is  for  an  indefinite  period,  the 
pawnor  should  be  first  called  on  to  redeem.  (12  John.  146.)  Where  a  creditor  re* 
ceived  of  his  debtor  the  note  of  a  third  person  as  collateral  security,  which  he 
promised  to  use  all  reasonable  means  to  collect,  and  to  account  for ;  and  afterw^nls 
the  princiual  debt  was  otherwise  paid ;  it  was  held  that  he  was  thereby  absolved 
from  all  further  obligation  to  collect  the  note,  thus  deposited  with  him,  and  was 
bmmd  to  return  it  to  the  owner.  (8  Greenl.  3S3.)  Where  A.  assigned  to  B.  a  cer- 
tain quantity  of  timber,  in  consideration  of  B.'s  becoming  surety  for  A.  to  C,  and 
B.  afterwards  Iwrrowed  money  of  C,  and  sold  to  him,  as  security  for  the  loan  all 
his  right  to  the  timber,  by  virtue  of  the  assignment  from  A.,  it  was  held,  that' the 
assignment  from  A.  was  not  absolute ;  but  in  pledge  and  trust,  to  pay  the  debt  for 
which  B.  had  become  surety  ;  and  that  B.  had  no  right  to  apply  the  proceeds  to  the 
payment  of  his  own  debt,    f  8  Greenl.  387.) 
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portmanteau^  or  my  load  of  grain,  which  is  driven  into  his  barn,  to  keep 
through  the  night :  to  this  class  of  bailees  belong  agisters  of  cattle, 
warehousemen,  wharfingers,  and  forwarding  men  or  merchants.  3.  The 
hiring  of  the  carriage  of  goods  from  one  place  to  another,  for  a  stipulat- 
ed or  implied  reward  ;  as  in  carrying  a  load  of  wheat,  or  bringing  a  bar- 
rel offish  from  market.  (18) 

The  bailees  in  the  above  several  cases,  are  answerable  to  the  bailor, 
either  for  1.  Slight  neglect ;  2.  Ordinary  neglect  ;  or  3.  GrosM  neglect^ 
according  >to  the  nature  of  the  bailment. 

1.  Slight  neglect  is  the  want  of  great  diligence,  or  the  omission  of 
that  diligence,  which  very  circumspect  and  thoughtful  persons  use,  in 
securing  their  own  goods  and  chattels,  called  extraordinary  care, 

2i  Ordinary  neglect  may  be  defined  to  be  the  want  of  ordinary  dili- 
gence, or  the  omission  of  that  care  which  every  man  of  common  pru- 
dence, and  capable  of  governing  a  family,  takes  of  his  own  concerns, 
called  ordinary  care. 

3.  Gross  neglect  is  the  want  of  even  slight  diligence,  or  of  that  care, 
which  every  man  of  common  sense,  how  inattentive  soever,  takes  of  his 
own  property,  and  is  esteemed  in  law,  a  violation  of  good  faith. 

1.  A  bailee  who  derives  no  benefit  from  his  undertaking,  as  in  case  of 
deposit  or  mandate,  is  responsible  only  for  gross  neglect»{19) 

2.  A  bailee,  who  alone  receives  benefit  from  the  bailment,  as  in  loans 
for  use,  is  responsible  for  slight  neglect. 

3.  Where  the  bailment  is  beneficial  to  both  parties,  as  in  case  of 


(18)  "  Sir  William  Jones,  whose  close  adherence  to  the  oivil  law  marks  eveiy 
page  of  his  treatise,  has  confined  his  definition  of  letting  to  hire,  to  cases  where  a 
pecuniary  compensation  is  given ;  and  he  has  classed  all  other  cases  as  innominate 
contracts.  But«  there  seems  no  reason  for  any  such  distinction  in  the  common  law, 
since  no  difference,  either  in  responsibility  or  remedy,  exists  between  the  cases  of 
pecuniiory  and  any  other  sort  of  recompense  ;  and  they  are  all  treated  indiscrimi- 
nately as  cases  of  bailment  for  hire.  Lord  Holt's  definition,  (2  Ld.  Raym.  909, 
913,)  suggests  nothing  as  io  the  hire  being  pecuniary.  If  A.  permits  B.  to  use  his 
pleasure-Doat  for  a  day,  in  consideration  that  B.  will  permit  him  to  use  his  chariot 
for  the  same  time,  this  is  a  case  of  double  or  reciprocal  bailments  for  use  on  hire. 
So,  if  A.  gives  B.  a  pair  of  pointers  for  the  use  of  B.'s  hunter  during  the  season,  it 
is  a  grant  of  the  absolute  property  on  one  side,  for  the  temporary  bailment  of  prop- 
erty for  use  on  the  other  side.  These  cases  belong  to  the  innominate  contract  of 
the  civil  law,  do  ut  de$.  The  same  rule  applies  to  the  innominate  contract  facia 
%U  facias,  where  two  persons  ajgree  to  perform  reciprocal  work ;  as  if  A.,  a  cabinet- 
maker, agrees  to  repair  B.'s  side-boara,  if  B.,  who  is  a  carrier,  will  carry  A.'s  bu- 
reau to  l^^on ;  this  is  a  case  of  double  or  reciprocal  bailments,  operufaciendL 
And  similar  illustrations  may  be  given  erf  the  other  innominate  contracts,  do  vi 
facias  and  facio  ut  dss.  All  these,  then,  being  strictly  Cases  of  bailments  for  hire 
at  the  common  law,  and  governed  by  similar  obligations,  without  any  of  the  set 
forms  of  remedy  known  to  the  civil  law,  it  seems,  at  best,  useless  to  retain  distinc- 
tions borrowed  from  the  civil  law,  which  involve  no  differences  of  principle,  and 
may  embarrass  without  instructing  us.''    (See  Story  on  Bailm.  252.) 

C19)  See  1  Bam.  ft  Aid.  69.    1  Dane's  Abr.  d04. 
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pledging  or  letting  to  hire,  the  bailee  must  answer  for  ordinary  neg*' 
/6cf.(20) 

4.  But  a  special  agreement,  to  be  answerable  for  more  or  less,  is  in 
general  valid.(21) 

5.  All  bailees  are  answerable  for  actual  frauds^  even  though  the  con- 
trary be  stipulated. 


(20)  S^e  8  John.  170.  I  hire  your  bona  to  uie  in  a  particular  maaner,  and  uie 
him  accordinjrlT  ;  if  he  become  lame  in  such  use,  without  my  misconduct,  no  ac- 
tion lies.  (13  John.  211.)  If  two  persons  jointly  hire  a  horse  and  chaise  on  joint 
account,  both  are  answerable  for  any  misconduct  or  negligence  of  either  in  driTine', 
or  in  any  other  want  of  proper  care.  But  it  would  be  otherwise,  where  one  is  the 
sole  hirer,  and  the  other  merely  invited  to  ride ;  the  hirer  in  such  case  alone  beini^ 
responsible.    (4  Esp.  R.  229.) 

(21)  This  was  formerly  the  law  in  England.  But  it  has  been  decided  In  this 
state  that  common  carriers  cannot  limit  their  liability,  or  evade  the  consec^uencea 
of  a  breach  of  their  legal  duties  as  such,  by  an  express  aereement,  or  special  ac^ 
ceptance  of  the  g;oods  to  be  transported.  (2  Hill,  623.)  Accordingly,  where  com- 
mon carriers,  on  receiving  g^oods  for  transportation,  ^ve  the  owner  a  memoFandum, 
by  which  they  promised  to  forward  the  goods  to  their  place  of  destination — danger 
of  fire  4'C,  excepted — ^it  was  held  they  were  liable  for  a  loss  by  fire,  though  not  re- 
sulting from  negligence.    (Id  ) 

Stage  coach  proprietors  are  common  carriers,  and  are,  like  all  other  comnon 
carriers,  answerable  for  the  baggage  of  passengers.  They  are  regarded  as  inaurers, 
and  must  answer  for  any  loss  not  occasioned  by  inewtMe  acctaentf  or  the  fmbiic 
enemieB.  The  fact  that  the  owner  is  present,  or  sends  his  servant  to  look  ailer  (he 
property,  does  not  alter  the  case,  where  there  is  no  fraud  on  the  part  of  the  owner.  (19 
Wen.  234.)  Common  carriers  cannot  restrict  their  common  law  liability,  by  a  general 
notice  that  the  ^*  baggage  of  paatengera  is  at  the  risk  of  the  owners,*'  if  a  carrier 
can  restrict  his  common  law  liability,  it  can  only  be  by  an  express  contract ;  as  a 
contract  cannot  be  implied  or  inferred  from  a  general  notice,  though  brought  home 
to  the  knowledge  of  the  owner  of  the  property.  (Id.  See  also  21  Wen.  153.  Id. 
354.)  So,  a  notice  <<  All  baggage  at  the  risk  of  the  owners,"  though  brought  home 
to  the  knowledge  of  the  passengers,  will  not  excuse  the  carrier  from  the  payment 
of  damages  happening  to  the  baggage  of  passengers,  from  a  defect  in  the  veiiicles 
or  machinery  used,  although  the  carrier  is  not  chargeable  with  actual  negligence 
or  want  of  skill,  or  ivaat  of  care,  ia  securing  the  safety  of  the  baggage.  (13  Wen. 
611.)  Common  carriers,  who  carry  passengers  and  their  baggage  as  well  as  mer- 
chandize, are  also  answerable  under  their  common  law  liability  for  the  baggage  of 
passengers  left  at  their  offices  in  char^^  of  their  agents,  with  the  intention  of  pro- 
ceeding with  the  same  in  the  next  train  of  cars,  steam-boats,  or  other  conveyances 
departing  from  the  place  where  the  baggage  is  deposited.    (21  Wen.  354.) 

Most  travellers  attach  a  great  deal  of  importance  to  the  notice  so  conspicuously 
inserted  in  the  hand-bills  and  advertisements  of  the  various  transportation  compa- 
nies— '*  ail  baggage  at  the  risk  of  the  owner;"  and  they  suppose  that  if  their  bag- 
gage is  lost  such  notice  shields  the  company  from  liability.  The  above  decisions 
of  uie  supreme  court  will  show  that  a  carrier  cannot  thus  relieve  himself  of  respon- 
sibility. But  a  comtnon  carrier,  like  other  insurers,  may  demand  a  (premium  pro- 
portioned to  the  hazards  of  his  employment.  He  may  therefore  require  the  owner 
of  goods  to  give  such  information  as  will  enable  him  to  decide  on  the  amount  of 
premium  >  and  if  the  owner  gives  an  answer  false  in  a  material  point,  the  carrier 
will  be  absolved  from  the  consequences  of  a  loss  not  occasioned  by  negligence  or 
misconduct  But  in  such  a  case  actual  notice  of  the  requirements  of  the  carrier 
must  be  brought  home  to  the  knowledge  of  the  owner  of  the  goods.  A  general  no- 
tics  posted  up  in  a  stage  office,  and  oUier  places,  is  not  sufficient  to  subject  the 
owner  to  the  charge  offraud.  (19  Wen.  234.)  It  seems  that  the  only  safe  course 
for  the  carrier  is  to  announce  his  terms  to  every  individual  who  applies  to  his 
office,  and  at  the  sama  time  place  in  his  hands  a  printed  paper  specifying  such 
terms.    (Id.) 
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6.  No  bailee  shall  be  charged  for  a  loss  by  inevitable  accident,  or  ir- 
resistible force,  except  by  special  agreement. 

7.  By  inevitable  accident^  commonly  called  the  act  of  God,  is  meant 
any  accident  produced  by  physical  causes,  which  are  irresistible  ;  such 
as  a  Joss  by  lightning  and  storms,  by  the  perils  of  the  seas,  by  inun- 
dations and  earthquakes,  or  by  sudden  death  or  illness.  (See  7  Cow- 
en,  499.) 

8.  By  irresistible  forcBy  is  meant  such  an  interposition  of  human  agen- 
cy as  is,  from  its  nature  and  power,  absolutely  uncontrollable  ;  such  as 
losses  occasioned  by  the  inroads  of  a  hostile  army. 

9.  Robbery  by /orcc,  is  considered  irresistible  ;  but  a  loss  by  private 
stealth  is  presumptive  evidence  of  ordinary  neglect. 

10.  No  action  lies  to  compel  the  performance  of  a  naked  contract, 
I.  e.  a  contract  without  consideration. 

11.  A  reparation  may  be  obtained  by  suit,  for  every  damage  occasion- 
ed by  an  injury. 

12.  The  negligence  cf  a  servant,  acting  by  his  master's  express  or  im- 
plied order,  is  the  negligence  of  the  master. 

And  on  the  above  definitions  and  rules  are  bottomed  the  following 
proposi  tions  : 

1.  A  depositary  is  responsible  only  for  gross  neglect^  or  in  other 
words,  a  violation  of  good  faith.{22) 

2.  A  depositaryj  whose  character  is  known  to  his  depositor,  shall  not 
answer  for  mere  neglect^  if  he  take  no  better  care  of  his  own  goods,  and 
they  also  be  spoiled  or  destroyed. 

3.  A  mandatary  to  carry,  is  responsible  only  for  gross  neglect^  or  a 
breach  of  good  faith. 

4.  A  mandatary  to  perform  a  work,  is  bound  to  use  a  degree  of  dili- 
gence adequate  to  the  performance  of  it.(23) 

5.  A  man  cannot  be  compelled  by  action^  to  perform  his  promise  of 
(engaging  in  a  deposit^  or  a  mandate^  nor  can  a  reparation  be  obtained  by 
suit,  for  damage  occasioned  by  the  non-performance  of  a  promise  to  be- 


your  horse  to  keep  for  the  ni^ht,  g^tuitously.  I  turn  him 
ly  pasture,  divided  from  my  neighbor's,  by  a  fence,  which  he 
ipair-^for  want  of  which,  your  oorse  falls  from  my  pasture 


(23)  Yott  send  me 
out,  after  dark,  into  my  ^ 

is  bound  to  keep  in  repalr-^for  want  of  which,  your  horse  falls  from  mv  pasture 
into  my  neighbor's,  and  is  killed.  Though  I  am  a  mere  gratuitous  bailee,  yet  I 
may  recover  in  an  action  on  the  case  the  full  value  of  the  horse,  against  my  neigh- 
bor ;  and  I  am  of  course  responsible  to  you  to  the  same  amount.  (1  Barn.  & 
Aid.  59.) 

(23)  I  take  your  slave  on  trial,  with  a  view  to  purchase  him ;  sending  him  one 
half  mile,  of  an  errand,  upon  which  he  runs  away,  is  not  such  a  neglect  as  renders 
kne  accountable  for  his  loss.    (3  John.  170.^ 
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come  a  depositary^  or  a  mandatary^  because  there  is  no  consideration  for 
the  undertaking  ;  but  it  is  otherwise,  if  the  depositary^  or  mandaiary^ 
enter  upon  his  trust,  and  afterwards  neglect  to  perform  it,  according  to 
its  nature.  The  first  is  a  nottfeasance^  and  the  last,  a  nUsfeasance ;  and 
between  these,  the  distinction  ries.(24) 

6.  A  borrower^  for  use,  is  responsible  for  slight  neglect, 

7.  A  patonee,(25)  is  answerable  for  ordinary  neglect.{26) 

8.  The  hirer  of  a  thing,  is  answerable  for  ordinary  neglect. 

9.  A  workmanj  for  hire,  must  answer  for  ordinary  neglect  of  the 
goods  hailed,  and  apply  a  degree  of  skill  equal  to  his  undertaking. 

10.  A  letter  to  hire^  of  his  care  and  attention,  is  responsible  for  ordi- 
nary neglect. 

11.  A  carrier  for  hire,  by  land  or  water,  is  answerable  for  ordinary 
neglect. 

To  these  rules  and  propositions,  thefe  are  some  exceptions  : 

1.  A  man  who  spontaneously  and  officiously  engages  to  keep,  or  to 
carry  the  goods  of  another,  though  without  reward,  must  answer  for 
slight  neglect. 

2.  If  a  man,  through  strong  persuasion^  and  with  reluctance^  under-* 
take  the  execution  of  a  mandate^  no  more  can  be  required  of  him,  than 
a  fair  exertion  of  his  ability. 

3.  All  bailees  become  responsible  for  losses  by  casualty  or  violence^ 
happening  after  their  refusal  to  return  things  bailed,  on  a  lawful  de- 
mand. 

4.  A  borrower  and  a  hirer  are  answerable,  in  all  events ^  if  they  keep 
the  things  borrowed,  or  hired,  after  the  stipulated  time^  or  use  them 
differently  from  their  agreement. 


(24)  5  T.  R.  143.    4  John.  84. 

(25)  A  pawnee,  on  the  debt  becoming  due,  may  call  o^on  the  pawnor,  by  no- 
tice to  redeem,  and  unles§  he  do  so,  in  a  reasonable  time,  may  sell  the  goods* 
pledged,  and  pay  his  debt  out  of  them.     (2  John.  Ch.  R.  62.     12  John.  146.) 

(&)  I  have  gnoods  in  pawn,  for  a  debt  of  A.  The  constable,  or  sheriff,  take* 
these  goods,  and  sells  them  on  an  execution  against  A.  I  may  recover  the  full  val- 
ue of  Uiese  goods,  in  an  action  against  the  officer,  upon  the  general  principle,  that 
he  who  has  a  special  property  in  chattels,  being  answerable  to  the  general  owner, 
unless  he  takes  g^d  care  of  them,  may  recover  the  whole  in  damages  against  a 
wrong  doer,  who  takes  them  away.  (5  Binney,  467.)  The  pawnee  mav  maintain 
a  suit  against  the  owner,  if  he  should  wronefully  interfere  or  repossess  himself  of 
the  pawn,  for  he  has  a  special  property  in  me  pawn,  and  is  entitled  to  the  posses- 
sion, for  the  time  for  which  it  is  pledged.  (See  Story  on  Bailm.  205.)  Where  a 
person  held  a  mortgage  as  secanty  for  a  debt  due  to  himself,  and  for  another  debt 
due  a  third  person,  under  an  agreement  to  sell  the  property,  whenever  he  could 
realize  a  sum  equal  to  both  debts,  and  to  apply  the  proceeds  to  the  payment  of  the 
debt  of  the  third  person,  and  sold  for  a  sum  insufficient  to  satisfy  both  debts,  it  was 
held  that  he  mi^ht  satisfy  his  own  debt  first.  (12  Msess.  R.  321.)  The  pawnee 
may  lawfully  assign  over  his  interest  in  the  pawn,  and  the  assignee  takes  it,  sub- 
ject to  all  the  responsibility  of  the  original  pawnee.     (See  Story  on  Bailm.  215.) 


OP  THE  ACnON  OF  TRESPASS  ON  THE  CASE.  71 

5.  A  deporitary  and  a  pawneey  are  answerable  in  all  events,  if  they 
use  the  things  deposited,  or  pawned.(27) 

6.  An  inn-keeper,  is  chargeable  for  the  goods  of  bis  guest,(28)  with- 
in his  inn,  if  the  guest  be  robbed  by  the  servants,  or  inmates  of  the 
keeper,  or  if  they  be  stolen  by  any  other  person,  although  the  goods  be 
not  delivered(29)  into  his  special  keeping,  and  no  negligence  be  proved  ; 
as  where  a  sleigh  load  of  wheat  was  put  by  a  guest,  into  an  out-house, 
appurtenant  to  the  inn,  where  loads  of  that  description  were  usually  re- 
ceived, and  the  grain  was  stolen.(30) 

^.  A   common  carrier ,{!)  by  land  or  water,  must  indemnify  the 


(27)  But  if  ihb  pawn  be  of  such  a  nature  as  to  be  a  charge  upon  the  pawnee,  as 
a  horse  or  cow,  he  mav  in  that  case,  use  the  pawn  in  a  reasonable  manner.  He 
may  ride  the  horse  moderately,  and  milk  the  cow  regularly,  as  if  he  were  the  own- 
er, and  if  he  derives  a  profit  from  the  pledge,  he  must  apply  those  profits  towards 
his  debt    (See  Story  on  Bailm.  67,  8.) 

(28)  A  neighbor  or  friend,  who  is  no  traveller,  but  comes  to  the  inn  at  the  re- 
quest of  the  inn-keeper,  And  lodges  there,  is  not  deemed  a  euest.  But  where  a 
traveller  comes  to  the  inn,  and  is  accepted,  he  becomes  iustanUy  a  guest.  And  it 
was  held  by  three  judges  against  Lord  Holt,  that  if  a  traveller  leaves  his  horse  at 
an  inn^  and  lodges  elsewhere,  he  is  to  be  deemed  a  guest.  But  not,  if  he  leaves 
goods,  for  which  the  inn-keeper  receives  no  compensation.  And  where  a  person 
came  to  an  inn  with  a  hamper  of  hats,  and  went  away,  and  left  them  there  for  two 
days,  and  in  his  absence  they  were  stolen,  it  was  held,  (hat  he  was  not  to  be  deem- 
ed a  guest.  The  length  of  time  that  a  man  is  at  an  inn,  makes  no  difference ; 
whet&r  he  stays  a  week,  or  a  month,  or  longer ;  so  always,  that,  though  not  strict- 
ly trenseun9,  (transient,)  he  retains  his  character  as  a  traveller.  But  if  a  person 
comes  upon  a  special  contract  to  board,  and  sojourn  at  an  inn,  he  is  not,  in  the 
sense  of  the  law,  a  guest ;  but  a  boarder.     (See  Story  on  Bailm.  311,  12.) 

(29)  A  delivery  of  the  goods  into  the  custody  of  the  inn-keeper  is  not  necessary 
to  charge  him  with  them ;  for  although  the  guest  doth  not  deliver  them,  or  acquaint 
the  inn-keeper  with  them,  still  the  latter  is  lH>und  to  pay  for  them,  if  they  are  stolen, 
or  carried  away  ;  even  though  the  person,  who  stole  them  or  carried  them  away, 
is  unknown.  Nor  is  it  any  excuse  for  the  inn-keeper,  that  he  delivered  to  the  guest 
the  key  of  the  chamber  in  which  be  lodged,  and  that  the  guest  left  the  chamber 
door  open.  But  if  the  inn-keeper  require  of  his  guest,  that  he  should  put  his  goods 
into  a  particular  chamber  under  lock  and  key,  and  that  then  he  will  warrant  their 
safety,  and  otherwise  not ;  and  the  guest,  notwithstanding,  leaves  them  in  an  outer 
court,  where  they  are  taken  away,  the  inn-keeper  will  be  discharged.  And  al- 
though an  inn-keeper  refuses  to  take  char|;e  of  goods  for  a  party  until  another  day  ; 
yet  u  he  admits  him  as  a  ^est  into  his  mn  for  temporary  refreshments,  and  the 
goods  are  stolen  while  he  is  there,  the  inn-keeper  will  be  responsible  for  the  loss. 
(See  Story  on  Bailm.  313.^ 

An  inn-keeper  is  not  liable,  in  his  character  as  such,  if  sheep  be  put  to  pasture 
under  the  direction  of  a  c^uest,  and  they  are  injured  by  eating  poisonous  plants. 
But  if  the  inn-keeper  is  chargeable  with  negligence,  or  want  of  due  care,  he  is  re- 
sponsible in  damages.  (25  Wen.  64^*)  An  inn-keeper  is  responsible  for  the  safe 
keeping  of  a  load  of  goods  belonging  to  a  traveller  who  stops  at  his  inn  for  the 
night,  if  the  carriage  containing  the  goods  be  deposited  in  a  place  designated  by 
Uie  Bcrvant  of  the  mn-koeper,  although  such  place  be  an  open>  unenclosed  space, 
near  the  public  highway.    (21  Wen.  282.) 

(30)  6  T.  R.  273.    14  John.  175. 

(1)  A  common  carrier  has  been  defined  to  be  one,  who  undertakes  for  hire  or 
reward,  to  transport  the  goods  of  such  as  choose  to  employ  him,  from  place  to 
place.  (1  Pick.  R.  50,  53,  i)er  Parker,  C.  J.  See  also  1  Salk.  249,  250.)  The 
owners  of  a  steamboat,  canying  not  only  passengers,  but  light  freight  »nd  parcels 
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owner  of  the  goods  carried,  if  he  be  robbed  of  them.  And  indeed,  if 
they  are  lost  in  any  other  way,  except  by  the  act  of  Chdy  or  the  public 
enemies.(2) 


for  hire,  are  common  carriers,  and  answerable  for  all  g^oods  shipped  on  board  their 
vessel,  unless  lost  by  inevitable  accident  or  the  enemies  of  the  country  ;  and  an  ac- 
tion for  the  loss  of  a  packet  of  barik  bUU  delivered  to  the  captain  for  carriage,  will 
lie  against  them.  ^  (2  Wen.  327-)  Bank  bills  are  goods  witnin  the  meaning:  of  the 
statute  incorporating  a  company,  and  declaring  the  members  thereof  individually 
liable,  as  carriers  at  common  law,  for  the  transportation  of  all  goods,  wares  and 
merchandiss  delivered  to  their  agents.  (Id.)  A  common  carrier  who  carries  pas- 
sengers and  their  baggage  is  responsible  for  the  baggage,  if  lost,  although  no  dis- 
tinct price  be  paid  for  its  transportation ;  the  compensation  for  its  conveyance,  in 
contemplation  of  law,  is  included  in  thenars  of  the  passenger.  (9  Wen.  85.  Par^ 
dee  V.  Drew,  25  Wen.  459.)  But  to  subject  him  to  damages  for  the  loss  thereof,  it 
must  be  strictly  baggage,  i.  e.  such  articles  of  necessity  and  personal  convenience 
as  are  usually  carried  by  travellers.  Therefore,  where  a  trunk,  containing  valua- 
ble merchandize,  and  nothing  else,  was  taken  on  board  a  steamboat,  and  deposited 
with  the  ordinary  baggage,  and  lost,  it  was  held  that  the  carrier  was  not  liable. 
(25  Wen.  459.)  So,  where  the  baggage  consists  of  an  ordinary  travelling  trunks 
in  which  there  is  a  large  sum  of  money,  such  money  is  not  considered  as  included 
under  the  term  baggaj^e,  so  as  to  render  the  carrier  responsible  for  it.  It  seems, 
however,  that  he  would  be  liable  for  money  in  the  trunk,  not  exceeding  an  amount 
ordinarily  carried  for  travelling  es^penses.  (9  Wen.  85.)  A  person  not  a  common 
carrier,  who  sends  his  servant  to  transport  goods  belonging  to  a  particular  person 
from  one  place  to  another,  with  special  instructions  not  to  take  the  goods  of  any 
other  person  for  transportation,  is  not  liable  as  a  common  carrier,  in  case  of  (he  loss 
or  embezzlement  of  tne  goods  uf  a  third  person,  taken  by  the  servant  contrary  to 
such  instructions.  (1  Wen  272  )  A  common  carrier  remains  liable  until  the  ac- 
tual delivery  of  the  goods  to  the  consignee  ;  or  if  the  course  of  business  be  such 
that  delivery  need  not  be  made  to  the  consignee,  his  liability  continues  until  notice 
of  the  arrival  of  goods  be  given.  The  carrier  may,  however,  show  that  the  uni- 
form custom  is  to  leave  roods  toithout  notice.  (17  Wen.  305  )  But  common  car- 
riers of  passengers  and  tneir  bqggage  are  liable  for  the  latter  until  its  safe  delivery 
to  the  owner.  Its  delivery  upon  a  forged  order  will  not  discbarge  them.  (26 
Wen.  591.)  Yet  it  seems  that  though  the  arrival  of  a  steamboat  at  its  place  of  des- 
tination, with  the  baggage  in  safety  will  not  discharge  the  carrier  until  its  delivery 
to  the  owner,  still  unless  it  is  demanded  within  a  reasonable  time,  the  liability  of 
the  owner  of  the  boat,  in  his  strict  character  of  a  common  carrier,  wilt  not  con- 
tinue. (Id  )  In  an  action  against  the  owners  of  a  steamboat,  as  common  carriers, 
where  the  boat  stranded  in  entering  a  harbor  in  the  night  time,  in  conseuuence  of 
the  master  mistaking  a  light  upon  a  stranded  vessel  for  a  light  usually  exhibited  by 
the  keeper  of  the  beacon  Tight,  by  means  whereof  the  plaintiff  sustained  damage  ii^ 
the  loss  of  g^ods  on  board  the  vessel,  it  was  held  that  nothing  will  excuse  the 
common  carrier,  except  the  two  ordinary  cases,  viz.  inevitable  accident  witho^  the 
irUervention  of  man,  and  the  acts  of  public  enemies  ;  that  neither  of  the  exceptions 
existed  in  this  case  ;  and  that  proof  of  the  utmost  vigilance  and  care,  on  the  part 
of  the  master,  was  irrelevant  and  inadmissible  as  a  defence  to  the  action.  (21 
Wen.  190.)  The  rule  of  law  is  the  same  in  respect  to  a  carrier  by  water,  as  to  a 
carrier  by  land ;  nor  is  there  any  distinction  whether  the  navigation  be  upon  the 
ordinary  rivers,  or  the  great  rivers  and  lakes,  or  inland  seas  of  this  country,  ex- 
cept so  far  as  the  exceptions  in  favor  of  the  carrier  are  extended  to  the  perils  or 
dangers  of  the  rivers  or  lakes  by  the  special  terms  of  the  contract  contained  in  the 
charter-party  or  bill  of  lading.    (Id.    See  also  19  \&.  829.) 

(2)  See  cases  cited  2  Com  on  Cont.  291.  Where  common  carriers  have  been 
guuty  of  negligence,  whereby  the  owner  of  goods  has  sustained  injury,  the  subse- 
quent acceptance  of  the  goods  by  the  owner,  is  no  bar  to  the  action  ;  but  may  be 
g^ven  in  evidence  in  mitigation  of  damages.  (23  Wen.  306.)  The  freezing  of 
our  canals  or  rivers  is  such  an  intervention  of  the  vis  major  as  excuses  the  delay  of 
the  common  carrier  by  water.  But  he  is  bound  to  exercise  ordinary  forec-ast  in 
anticipating  the  obstruction ;  be  must  use  the  proper  means  to  overcome  it ;  and 
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« 

It  is  proper  to  remark,  that  every  bailee  is  responsible  for  a  loss,  even 
by  accident  or  for  C0.  however  inevitable,  or  irresistible,  if  it  be  occasion- 
ed by  that  degree  of  negligence,  for  \^hich  the  nature  of  his  contract 
makes  him  generally  answerable. 

•  Ail  the  preceding  rules  and  propositions,  may  be  diversified  to  infini- 
ty, by  the  circumstances  of  each  particular  case,  and  the  duty  of  a  judge 
and  jury  is,  after  having  settled  the  nature  of  the  contract  of  bailment, 
and  determined  for  what  degree  of  neglect  the  bailee  is  accountable,  to 
apply  these  rules  and  propositions  to  the  circumstances  in  evidence.  And 
in  this  respect,  the  office  of  a  justice  sitting  alone,  or  a  jury  under  his 
direction,  is  the  same  ;  and  it  is,  as  in  a  thousand  other  cases,  a  question 
of  fact  for  their  determination. (3) 

The  last  species  of  contract  I  shall  consider,  is  that  of  debt,  which,  in 
common  parlance,  is  a  sum  of  money  due  from  one  person  to  another  ;{s) 
in  the  legal  sense  of  the  word,  it  is  a  contract  whereby  a  chose  in  action, 
or  right  to  a  certain  sum  of  money  is  mutually  acquired  and  lost.  This 
may  arise  from  any  of  the  other  species  of  contracts ;  and  any  contract 
whereby  a  determinate  sum  of  money  becomes  due  to  any  person,  and 
is  not  paid,  but  remains  in  action  merely,  is  a  contract  of  debt ;  and  ta- 


(«)  2  J^c.  L.  Die.  197. 


ezefcise  due  diligenco  to  accomplish  tbe  transportatioD,  at  soon  as  the  obttruction 
ceases  to  operate,  and  in  the  meantime  must  not  be  guilty  of  negligence  in  the 
care  of  the  property.    (Id.) 

(3)  See  Jones  on  Bailm.  117  to  122.  See  also  Story  on  Bailments,  eenerallv  • 
2  Kent's  Com.  3d  ed.  658  to  610.  ^  '^  ^* 

Unc  who  receives  g«»ods  for  reward,  into  his  store,  though  standing  upon  a 
wharf,  the  eoods  to  remain  there  for  t|ie  purpose  of  being  forwarded,  subject  to  the 
bailor's  order,  is  liable  merely  as  a  warehouse  man  :  not  as  n  common  carrier  or 
wharfing;er ;  and  he  is  bound  to  exerpise  no  mqre  than  ordinary  care  in  preserving 
the  goo^s.     (7  Cowen,  497.)  *^  * 

The  owners  of  a  steamboat,  who  undertake,  for  hire,  to  tow  a  cana|  boat-^er 
master  and  bands  remaining  on  board  and  in  possession — are  not  common  carriers, 
but  oniy  responsible  as  ordmary  bailees  for  hire.  And  this,  thou|[h  they  carry  on 
ihe  towing^  of  boats  as  a  business  \  holding  themselves  out  as  ready  to  engage  for 
all  who  may  desire  their  services.  (3  Hill,  9.)  Though  common  carriers  cannot 
stipulate  for  a  restricted  liability,  pther  bailees  may  ;  and  hence  a  special  contract 
by  the  latter,  for  exempMon  from  all  liability  arising  from  want  of  ordinary  care 
'    and  skill,  19  valid.    (Id.)    Otherwise  as  to  loss  or  damage  occasioned  by  fraud. 

A  warehouse  man  is  liable  for  the  negligent  injury  of  ^oods  stored  with  him  for 
h}i^e,  tboaph  it  appear  that  after  the  happening  of  the  fnjury,  the  goods  were  de- 
stroyed without  his  fault,  and  that  they  must  jiave  been  so  destroyed  even  had  no 
dmage  previously  occurred.    (3  Hill,  545.) 

If  logs  be  delivered  at  a  saw-mill  under  a  contract  with  the  miller  that  he  shall 
saw  them  into  boards,  within  a  specified  time,  and  that  each  party  shall  have  one 
half  the  boards,  the  transaction  is  a  bailment,  merely ;  and  the  bailor  retains  his 
^neral  property  in  the  lop  until  all  are  sawed.  The  contract  in  such  case  is  en- 
ure;  and  as  between  the  bailor  and  bailee  the  latter  can  acquire  no  interest  in  any 
of  the  boards  sawed,  by  a  mere  part  performance  within  the  time.    (3  Hill,  28.) 

Vol.  I.  10 
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ken  in  this  light,  it  comprehends  a  great  variety  of  acquisition,  being 
usually  divided  into  debts  of  record,  debts  by  special,  and  debts  by  sim- 
ple contract.  (^) 

And  before  I  proceed  further  upon  this  topic,  I  shall  avail  myself  of 
this  place  to  mention  one  important  incident  attending  all  these  chos^ 
in  action,  which  is,  that  they  are  assignable.  The  doctrine  on  this  sub- 
ject has  of  late  grown  into  a  regular  system  in  a  court  of  lawy  as  well 
as  in  equity  ;  though  at  lawj  it  was  formerly  holden  that  they  could  not 
be  assigned  except  in  a  very  few  instances.  I  think  it  may  at  this  dfiy 
be  laid  down,  that  any  demand  arisbg  on  contractj  though  unc^taifi  ia 
its  amountf  may  be  assigned  or  sold  by  the  creditor,  who  is  then  called 
the  assignor  J  to  another  who  is  called  the  assignee  ;(4)  and  so  transfer- 
red from  hand  to  hand  like  any  other  chattel,  though  this  claim  must 
always  be  sued  in  the  name  of  the  original  creditor  ;{u)  and  in  such 
suit,  the  defendant  cannot  avail  himself  of  the  plaintiff 's  want  of  inter- 
est, or  that  some  other  person  than  the  one  for  whose  benefit  the  suit  is 
brought,  is  the  party  beneficially  interested. (6)  And  after  an  assign- 
ment and  notice  thereof  to  the  debtor,  a  payment  to  any  other  than  th? 
owner  of  the  debt,  under  the  assignment,  or  some  one  by  him  authorized, 
will  be  void  ;  but  a  special  notice  need  not  be  shown  ;  it  is  enough  if 
the  party  has  such  a  knowledge  of  facts  and  circumstances  as  is  sufiB-^ 
cient  to  put  him  on  inquiry  ;(t^)  and  a  claim  by  way  of  set  ojf,  or  indeed 
any  other  defence  as  against  the  assignor,  arising  after  assignment  and 
notice,  without  the  consent  of  the  assignee,  will  not  be  allowed. (tr)  (6) 


(t)  2  Bl.  Com.  464,  5.  M  12  John.  843,  and  Me  9  John.  64. 

(u)  2  Com.  on  Con.  666.    2  Bl.  Coiq.        (to)  1  Bof .  &  Pull.  447.     1  John.  Cm. 

442.    Rosf  on  Vendors,  184.  6,  6.    8  51  and  411.    2  id.  121.    4  John.  403.    S 

Cowen,206.    4  Man.  R.  608.    6  id.  239.  id.  425.    Hid.  47.    12  id.  343.    9Cow- 

11  id.  157,  834,  488.  en,  34. 

(4)  It  is  proper  to  mention  here,  once  for  all,  that  the  termination  or  and  ee,  as 
used  in  law,  (and  they  are  fre<|uently  used,  being  important  for  the  purposes  ol* 
brevity,)  have,  the  first  an  active  and  the  last  a  passive  si^ification.  1  he  or  it 
the  doer,  performer,  or  giver,  and  the  ee  is  the  one  who  receives  the  deed,  perform- 
ance or  eift.  Thus,  the  one  who  gives  a  mortgage,  is  called  the  mortgagor,  the 
one  to  whom  ^iven,  the  mortgagee ;  the  one  who  loans  or  hiras  out  goods  to  be 
used  or  kept,  is  called  the  bailor,  the  one  who  receives  them,  the  bauee  ;  and  so 
we  come  by  the  words  nibligor  and  obligee  in  a  bond,  promisor  and  promisee  in  a 
note,  or  other  simple  contract,  assignjor  and  assigrue  m  selling  a  those  in  action, 
vendor  and  vendee  in  the  sale  of  goods,  and  so  of  innumerable  other  instances. 

(5}  11  John.  488. 

(6)  Where  a  debtor  admits,  to  a  third  person,  an  existing  balance  due  from  him 
on  a  bond  or  other  chose  in  action,  and,  upon  the  strength  of  such  admission,  such 
person  takes  an  assignment  of  the  instrument,  the  debtor,  in  a  suit  subsequently 
brought  for  the  recovery  of  such  balance,  is  estopped  from  showing  a  claim  against 
the  original  creditor,  for  the  purpose  of  reducing  the  amount  of  the  recoyery,  al- 
though the  assignment  was  taken  for  a  precedent  debt  (21  Wen.  94.  See  id. 
1720 
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» 

ThuS)  the  assignor  of  a  chose  in  action  cannot  defeat  a  suit  brought  in 
his  name  by  his  assignee,  by  a  release  to  the  defendant,  who  has  notice 
of  the  assignment;  and  to  a  release  pleaded,  or  to  a  plea  of  payment, 
the  plaintiff  may  reply  the  assignment,  and  that  the  defendant  had  no- 
tice df  it  ;{x)  but  it  is  otherwise  of  a  matter  of  defence  arising  against 
the  creditor,  before  assignment  and  notice,  even  though  the  assignee 
have  no  notice  of  such  d6fence,(y)  for  as  he  is  entitled  to  all  the  reme- 
dies of  the  seller,  so  must  he  abide  by  the  case  of  the  person  from  whom 
he  buys  ;{z)  therefore  an  assignee  of  a  chose  in  action  takes  it  subject 
to  all  equities  existing  against  it,  and  tb  all  liens  against  the  assignor  at 
the  time  of  the  assignment,  though  he  have  no  notice  of  such  equity  and 
liens,(a)  (7)  and  the  assignee  will  be  protected  against  the  acts  and  dec- 
larations of  the  assignor  subsequent  to  assignment  and  notice  ;{b)  and 
to  constitute  such  an  assignee  of  a  chose  in  action  as  courts  of  law  will 
protect  against  the  acts  of  his  assignor,  the  assignment  need  not  be  ab- 
soltttej  or  of  the  whole  subject  matter ;  it  is  enough,  that  it  carry  to  the 
assignee  a  power  coupled  with  an  interest. (c)  When  a  chose  in  action 
has  been  assigned,  if  the  debtor  have  paid  the  debt  to  the  assignor  with- 
out notice  of  the  assignment,  he  shall  be  discharged  ;  for  he  shall  not 
suffer  by  the  neglect  of  the  assignee.(8)  On  a  promise  to  pay  the  as- 
signee, after  assignment,  he  may  sue  in  his  own  name  ;{d)  (9)  and  a 
promise  by  an  obligor,  indorsed  on  a  bond,  that  he  will  pay  the  money 
to  any  assignee  of  the  obligee,  will  enable  such  future  assignee  to  main- 
tain an  action  of  assumpsit  upon  such  promise  ;{e)  and  where  an  as- 


(x)  11  John.  47.    1  John.  011.411.   1  9  id.  409.    2  Wath.  Va.  R.  283  to  255. 

Bot.  &  Pull.  447.    3  John.  425.    15  id.  13  Mase.  R.  204. 

405.  (6)  10  Wen.  675.    1  Maw.  R.  117.    5 

(y)  See  Bac.  Abr.   tit  Asrigriment,  id.  210.    8  id.  465.    9  id.  337.    10  id. 

and  authoritie§  there  cited.    3  Cowen,  316.    13  id.  304. 


853.    4  id.  717.  (c)  9  Cowen,  34. 

(«)  17  Ves.  jr.  245.  *    (<0  2  Bl.  R.  1269 

(a)  3  Cowen,  853.    20  John.  144.    18    Mass.  R.  290.    10  id.  316.    12  id.  281. 


id.  493.    2  Caines,  369.    5  Cowen,  376.    4  Cow^n,  13. 

(s)  2  Bl.  R.  1269. 

(7)  4  Hill,  193,  per  Cowen,  J.  And  it  seems  ttkat  this  rule  applies  even  to  ca- 
ses wiiere  the  assignment  is  absolute,  and  operates  a  transfer  of  the  legal  as  well  as 
equitable  interest  in  the  demand.  (Id.)  Otherwise,  however,  as  to  bills  of  ex- 
changee and  promissory  notes  transferred  to  a  bona  fide  holder.    (Id.) 

(8)  4  Mass.  Rep.  503.  13  id.  304.  As  between  the  assizor  and  assignee  of  a 
chose  in  action,  Uie  contract  is  complete  without  any  notice  to  the  debtor.  (3 
Hill,  228.)  The  assi^ment  of  a  chose  in  action  will  prevent  its  passing  to  as- 
signees in  virtue  of  a  subsequent  general  assignment  bj  the  same  assignor,  under 
the  bankrupt  or  insolvent  acts.  And  this  wimout  notice  to  either  the  subsequent 
assignee  or  the  debtor.    (Id.) 

(9)  8  Hill,  228.  But  if  the  assignment  be  inoperative  bj  reason  of  a  prior  as- 
signment to  another,  the  debtor's  promise  is  void  for  want  of  considention.    (Id.> 
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signee  gave  notice  to  a  debtbr  and  requested  payment,  and  the  debtor 
desired  time,  and  requested  that  the  assignee  would  not  sue  him,  this 
was  holden  by  Blackstone.  J.,  a  sufficient  promise  to  maintain  an  action 
of  a8sump8it.{f) 

Assumpsit  is  the  proper  form  of  action  to  be  brought  by  the  a»* 
signee,  upon  a  promise  to  pay  him  by  the  original  debtor ;  and  this, 
eyen  where  the  cbntract  assigned  is  a  specialty  ;{g)  and  debt  does  iiot 
lie  in  such  a  case  ;(A)  but  to  entitle  the  assignee  to  sustain  an  action  in 
his  owh  name,  there  must  be  an  express  promise  alleged  and  proved. (i) 
A  suit  cannot  be  maintained  by  the  assignee  on  an  implied  promise,  and 
the  fact  of  the  defendant  having  paid  part  of  the  demand  tb  the  plain- 
tiff, does  not  have  the  effect  to  raise  even  an  implied  promise,  because, 
after  notice  of  the  assignment,  the  law  obliges  him  to  pay  it.{j) 

An  order  on  my  agent  to  pay  you  a  certain  sum  t)ut  of  debts  in  his 
hands  for  collection,  is,  though  unaccepted,  an  assignment  of  so  much 
of  the  debts  as  shall  be  necessary  to  satisfy  the  order  ;(A;)  and  so  a  de* 
livery  of  a  note  to  receive  and  apply  on  a  debt,  is  an  assignment  of 
it ;(/)  and  an  obligation  or  covenant,  under  seal,  may  be  assigned  by 
writing  not  under  seal.(m)  An  assignment  of  a  chose  of  action  need 
not  be  by  deed ;  indeed,  the  mere  delivery  of  a  chose  in  action,  for  a 
valuable  consideration,  as  a  bond,  deed,  covenant,  note,  copy  of  a  book 
account,  &c.  is  a  valid  assignment. (n)  The  assigment  of  a  judgment 
for  a  debt,  carries  the  debt ;  and  if  the  latter  be  secured  by  mortgage,  it 
carries  the  mortgage  interest.(o)  So,  if  the  assignment  be  of  only  part 
of  the  judgment,  and  consequently  a  part  of  the  mortgage  debt,  an  inter- 
est in  the  mortgage  passes  corresponding  to  the  proportion  of  the  debt 
assigned  ;(p) ,  and  upon  the  same  principle  the  assignment  of  a  bond  or 
debt  secured  by  mortgage  passes  the  interest  in  the  mortgage. (9)  A 
judgment  may  be  assigned  for  a  valuable  consideration,  by  the  delivery 
of  the  execution  to  the  assignee,(r)  or  by  parol  merely.  (^) 

An  attorney^ 'having  a  lien  for  the  costs  of  a  judgment,  obtained  by 
him  against  the  original  defendant,  shall  be  deemed  an  assignee,  and  is 
entitled  to  the  benefit  of  all  the  rules  applicable  to  other  assignees ;  and 
if  the  defendant)  afler  notice  frbm  the  attorney,  pay  the  amount  of  the 


(/)  2  Bl.  R.  1269.  (n)  4  T.  R.  690.    4  Taunt.  326.    17 

g)  4  Cowen,  18.    9  W^ii.  317.  John.  284.    13  Mam.  R.  304.    15  id.  4S1. 

[h)  14  Mass  R.  107.  fi  Qreenl.  822  to  834.    3  id.  346. 

\)  9  Wen.  317.  (0)  9  Cowen,  747. 

j)  W.  (p)  Id. 

'k)  1  Gaines,  368,  and  8  John.  7L  (9)  5  id.  202. 

H)  IS  John.  846.  (r)  15  Mass.  R.  481. 

>)  16  John.  51.  (•)  19  John.  342. 
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judgment  to  the  plaintifT,  without  satisfying  the  attorney  for  his  costs^ 
he  is  liable  to  the  attorney  for  the  amount  of  his  bilL(^) 

The  right  of  an  assignee  of  a  chose  in  action  is  not  defeated  by  the 
death  of  the  assignor ;  but  the  contract  of  assignment  entitles  the  ats- 
signee  to  the  aid,  and  authorizes  him  to  use  the  natne  of  the  executor  or 
administrator.(tt)  (10) 

Where  I  hold  a  note  not  negotiable^  indorsed  by  the  payee  in  blank, 
with  a  view  to  assign  it  to  me,  I  am  an  assignee^  and  must  give  notice 
as  in  other  cases ;  and  it  is  not  sufficient  notice  to  the  maker,  for  me  to 
demand  the  money  of  him,  but  I  should  produce  the  note  and  state  my 
interest.(t;)  But  an  actual  knowledge  by  the  debtor,  of  any  circum- 
stances calculated  to  put  him  on  inquiry,  is  a  sufficient  notice  to  him.(t^) 

If  a  note  not  negotiable,  be  assigned  with  notice  to  the  maker,  and  a 
suit  be  brought  thereon  in  the  name  of  the  assignor,  judgment  recovered 
and  execution  issued  ;  the  assignor  catinot  discharge  it,  though  the  ma- 
ker have  a  demand  against  him^  which  existed  anterior  to  the  judgment, 
and  they  agree  to  set  off  one  against  the  other,  and  have  the  execution 
thereby  ^tisfied.(a;) 

The  assignee  is  protected  throughobt ;  and  where  he  has  obtained 
judgment  in  the  name  of  the  assignor,  he  may  still,  in  the  name  of  the 
assignor,  recover  against  the  sheriff,  for  an  escape  of  the  defendant  from 
execution,  though  the  nominal  plaintiff  may  have  released  the  sheriff,  if 
such  release  be  after  the  notice  of  the  assignment  given  to  the  sher- 
iff ;(y)  and  so  of  an  attorney,  having  a  lien  for  his  costs.(z)  And 
should  the  assignor,  after  notice  to  the  debtor  that  the  demand  had 
been  assigned,  bring  an  action  and  recover  judgment  against  him^  he 
having  notice  also  that  such  suit  was  not  for  the  assignee's  benefit,  thiii 


(0  15  id.  405.  (x)  i 

(u)  9  MaM.  R.  337.    12  id.  206.  (y)  1 


Vferiri.  R.  168  lo  177; 
15  John.  405. 


o)  9  John.  64.  («)  Id. 

10)  12  id.  343. 

(10)  By  the  *'  Act  relative  to  voluntary  assignments  of  choses  in  action,*'  iiass- 
ed  May  2d,  1835,  it  is  provided  that  the  assignee  or  assignees  for  a  valuable  con- 
sideration of  any  bond,  note,  or  other  chose  in  action,  if  the  assignor  be  dead,  and 
tliere  be  no  executors  or  administrators  appointed  upon  his  or  their  estate,  or  if 
such  executors  or  administrators  have  no  interest  in  the  thinrs  so  assigned,  or  shall 
refuse  to  prosecute  for  the  same,  may  sue  and  recover  in  bis,  her,  or  their  own 
Dame  or  names,  upon  such  bonds,  notes  and  choses  in  action  ;  and  the  defendant 
in  all  such  suits,  until  due  notice  of  such  assignment  shall  have  been  given,  may 
set  up  and  avail  himself  of  any  defence  he  may  have  in  any  such  action,  in  the 
same  manner  and  with  the  like  effect  as  if  the  assignor  had  been  living,  and  the 
action  had  been  prosecuted  in  his  name.  (Sess.  Laws  of  1835,  p.  229.  2  R.  S. 
274,  §  5.; 
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will  not  bar  a  subsequent  action  by  the  assignee,  in  the  name  of  the 
same  assignor,  (a) 

The  assignee  of  a  chose  in  action  may  set  it  off  against  a  debt  due 
from  him  in  his  own  name  and  right,  if  he  obtain  the  assignment  be- 
fore suit  brought  against  him  ;(&)  and  the  defendant  may  set  off  a  debt 
due  from  the  assignee  to  him,  where  the  suit  is  brought  in  the  same  of 
the  assignor,  in  the  same  manner  as  if  the  suit  were  brought  in  the 
name  of  the  assignee. (c) 

An  instrument,  purporting  to  be  an  assignment  of  a  judgment  that 
does  not  exist,  by  which  the  party  covenants,  that  the  judgment  as  de- 
scribed, is  due  and  unpaid,  will  subject  him  to  an  action  for  a  breach  of 
coyenant.(d)  Where  a  person  assigns  all  his  interest  in  a  crop  growing 
on  the  land  of  C. ;  this  is  a  complete  sale  or  transfer  of  the  property, 
not  an  assignment  of  a  chose  in  action,  and  any  action  brought  by  the 
assignee,  must  be  in  his  own  name.(6)  The  assignee  of  a  bond  may 
maintain  trover  for  it  in  his  own  name,  against  the  obligor,  who  has  got 
it  into  his  possession  and  converted  it.(^) 

In  general,  mere  personal  torts,  which  die  with  the  party,  and  do  not 
survive  to  his  personal  represeiltatives,  are  incapable  of  passing  by  as- 
signment. (^)  And  on  a  certiorari  to  remove  an  assessment  of  damages 
for  overflowing  land,  where  it  appeared  that  when  the  land  was  over- 
flowed, one  Rogers  was  the  owner  of  it,  and  that  he  afterwards  sold  it 
to  the  applicant,  the  court  held  the  damages  not  assignable.(A) 

But  to  return  to  the  action  of  assumpsit.  Having  already  considered 
the  two  classes  of  debts  or  chases  in  action,  due  by  record  or  specialty, 
under  the  head  of  debt  and  covenant^  it  remains  for  me  to  treat  of  sim- 
ple contracts  (mlyj  they  aldne  being  the  subject  of  an  action  of  assump- 
sit. These  are  such,  where  the  contract  is  ascertained  by  mere  oral 
evidence,  or  by  writing  unsealed,  which  is  capable  of  more  easy  proof, 
and  therefore  onlyj  better  than  a  verbal  prohiise.(t)  It  is  easy  to  see 
into  what  a  vast  variety  of  obligations  this  class  may  be  branched  out, 
through  the  numerous  contracts  for  money  which  are  not  only  expressed 
by  the  parties,  but  virtually  implied  by  law.(y)     And, 

1.  An  action  of  assumpsit  may,  in  a  great  many  different  ways,  grow 
out  of  the  various  contracts  I  have  already  mentioned,  as  in  case. of  a 


830. 


o)  16  John.  51.    17  id.  S»4,  S.  P.  («)  9  John.  143. 


6)  8  John.  162.  2  Bay,  481.  17  John.  (/)  12  John.  484. 

).    3  Binn.  185.     1  Ball.  452.    19  (g)  I  Pet.  183. 

John.  342.  (h)  10  Wen.  167. 

(e)  1  Wash.  C.  C.  R.  424.    8  Cowen,  (i)  2  Bl.  Coal.  465. 


{d)  6  Cowen,  628. 


(i)  Id. 
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sale,  \vhere  the  price  is  not  paid  in  ready  money,  the  vendee  becomes 
indebted  to  the  vendor  for  the  price.  In  bailment,  if  the  bailee  care- 
lessly loses  or  detains  a  sum  of  money,  bailed  to  him  for  any  special 
purpose,  he  becon^es  indebted  to  the  bailor  for  the  same  numerical  sum. 
So  may  the  bailey,  to  pay  the  hire  of  the  thing  bailed ;  or  the  bailor,  to 
pay  for  the  work  done  upon  or  about  the  thing  bailed ;  and  so  thousands 
of  instances  might  arise  from  the  single  contract  of  bailment,  which  I 
have  mentioned,  in  which  an  action  of  assumpsit  will  lie. 

The  action  of  assumpsit  is  brought,  most  usually,  in  a  justice's  court, 
on  the  following  grounds  : 

1.  On  all  special  agreements  toritt^n  or  parol ^  to  do  or  not  to  do  some       7  \ 
particular  things  which  agreements  remain  open  and  unexecuted  between 

the  parties. 

2.  For  goods  sold  and  delivered j  or  bargained  and  sold. 

3.  For  v)ork  and  labor  done.  /*'    ' 

4.  For  money  had  and  received^  to  the  plainliff^s  use.    -    - 

5.  For  m^mey  paid,  laid  out  and  expended,  for  the  defendant. 

6.  For  money  lent.  ^ 

7.  For  use  and  occupatiari.  -      - 

8.  On  the  various  contracts,  in  the  course  of  a  suit  in  a  justic^^s        ^  ^  - 
court;  as  against  one  becoming  security  to  enable  a  non-resident  plain- 
tiff'to  obtain  a  warrant  or  short  summons,  ifc. 

9.  On  bills  of  exchange  and  promissory  notes.     -      -  /  ^   ' 

10.  On  an  account  stated,  or  balance  struck  upon  settlement. 

But  before  I  go  into  a  consideration  of  these  heads,  I  shall  advert  to 
some  rules  and  cases,  of  practical  importance,  relating  to  this  action 
generally,  and  therefore  not  reducible  to  any  of  the  above  subdivisions. 

We  have  seen  that  the  slightest  consideration  will  support  an  assump- 
sit,{k)  and  the  least  benefit  to  the  defendant,  or  loss  to  the  plaintiff,  is 
suflScient  within  tins  rule  ;(/)  as  if  1  promise  something  in  consideration 
of  the  discharge  en  a  debt,  the  delivery  of  a  bond  or  other  security,  the 
proof  of  a  debt,  the  trial  of  a  claim  in  a  particular  manner,  the  pro- 
curing the  enjoyment  of  a  house,  the  procuring  a  note  from  the  defen- 
dant to  the  plaintiff;  in  consideration,  that  you  will  deliver  me  goods, 
in  which  you  have  only  the  special  property,  being  a  mere  bailee ;  that 
you  will  assign  to  me  an  uncertain  debt,  &c.  &c.  ;(m)  that  if  you  will 


Bdl 


k)  Ante,  p.  57,  8,  9.  5  Cranch,  152.    8  Mass.  R.  900.    1  T. 

0   1  Cainet,  45.    3  John.  100.    P«r    R.  76. 

er,  J.,  8  T.  R.  658,  4.    1  Litt  128.        (m)  See  casef  cited  in  1  Com.  on  Con. 

13, 14,  15. 
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enter  into  A.'s  land,  which  I  claim,  I  will  indemnify  you  ;(n)  that  if 
you  will  do  some  act  for  the  benefit  of  A.,  I  will  pay  you  a  certain  sum 
of  money. (o)  So  a  submission  to  arbitration,  is  a  sufficient  considera- 
tion for  a  promise  to  abide  the  award  ;(p)  but  the  promises  to  submit,  must 
be  ipade  at  the  same  time,  or  they  are  Yo\d.{q)  It  was  held  in  Massa- 
chusetts, that  where  F.,  having  been  appointed  the  guardian  of  S.  for 
the  purpose  of  procuring  his  enlargement  from  prison,  gave  a  note  to 
the  plaintiff,  as  such  guardian,  he  was  personally  liable  for  the  payment 
of  the  note,  upon  the  ground  that  although  the  defendant  F.  received 
ni  consideration  for  signing  the  note,  yet  as  the  givjng  the  note  pro- 
cured the  enlargement  of  S.  from  prison,  thus  depriving  the  plaintiff  of 
a  remedy  on  his  judgment,  it  was  a  sufficient  damage  to  the  promisee 
to  ( onstitute  a  con:  ideration  upon  which  a  promise  might  be  supported. 
(6  Mass.  R.  58,  and  see  14  John.  466.) 

One  promise  is  a  gOvod  consideration  for  another;  as  in  pases  of  mu- 
tual promises  to  marry  ;  and  the  promise  of  an  infant  to  marry  is  a  good 
consideration  for  a  corresponding  promise  on  the  part  of  an  adult,(r) 
and  although  infancy  is  a  defence  to  an  action  for  a  breach  of  promise 
of  marriage,  yet  an  infant  plaintiff  may  maintain  the  action  ;  so,  where 
in  consideration  of  your  promise  to  deliver  me  a  cow,  1  promise  to  pay 
you  twenty  dollars,  your  mere  promise  is  a  good  consideration  for  mine, 
though  you  have  not  performed  i{s)  but  such  promises  mupt  be  made  at 
the  same  time:(^)  and  I  cannot  maintain  an  action  without  showing 
performance,  or  what  is  equivalent  to  performance  on  my  part.  (See  2 
I^ent's  Com.  3d  ed.  464.)  So,  under  the  act,  sess.  31,.  c.  186,  §  2,  it 
was  held,  that  where  two  individuals  presented  cloth  belonging  to  them 
respectively  to  the  judges  of  the  county,  in  order  to  obtain  the  premium 
given  by  the  act,  agreeing  that  the  one  who  succeeded,  should  go  halves 
with  the  other,  their  promises  were  held  to  be  mutual  and  binding.(«) 

Instances  have  already  been  given,  where  a  moral  obligation  has  been 
held  a  good  consideration  for  a  promise.(v)  In  pursuance  of  this  rule, 
it  has  been  determined,  that  where  a  note  is  given  to  A.,  for  my  benefit, 
which  you  purchase  of  A.,  and  I  afterwards  promise  to  pay  it  to  you, 


[n)  2  John.  Gas.  62.  (0  Hob.  88.    1  Caioes,583.  12  John, 

o)  1  Cainef ,  45.  190.    Id.  897. 

[p)  3  id.  166.  (u)  8  John.  804. 

q)  12  John.  397.  («)  Ante,  p.  67,  8.    See  also  14  John. 

7  Cowen,  22.  468. 

See  caies  cited,  1  Com.  on  Con. 
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this  binds  me  on  the  ground  of  my  prior,  equitable  obligation  ;(to)  (11) 
and  though  if  one  command  or  request  another  to  commit  a  trespass,  or 
other  wrong,  which  is  done,  the  law  will  not  imply  a  promise  of  indem- 
nity, yet  an  express  promise  to  indemnify,  either  before  or  after,  will 
bind  ;{x)  and  a  promise  founded  on  a  moral  obligation,  in  order  to  be 
binding,  must  be  express  and  not  implied. (3/) 

Where  a  plaintiff  claimed  a  sum  of  money  of  the  defendant,  who  de- 
nied it,  but  promised  that  if  the  plaintiff  would  swear  to  the  correctness 
of  the  claim  he  would  pay  it,  and  the  plaintiff  made  affidavit  according- 
ly, it  was  held  that  the  making  the  proof  or  affidavit  was  a  sufficient 
consideration  for  the  promise,  and  that  in  an  action  to  recover  the 
amount  sworn  to,  the  defendant  would  not  be  permitted  to  prove  that 
the  plaintiff  had  sworn  falsely,  or  that  he  was  mistaken. (z) 

The  promise  of  a  maker  to  pay  part  of  a  note  when  due,  and  pay- 
ment in  pursuance  thereof)  is  not  a  sufficient  consideration  for  a  promise 
on  the  part  of  the  payee  to  extend  the  time  of  payment  of  the  residue. (a) 

An  agreement  to  receive  and  pay  for  notes  of  a  certain  banking  com- 
pany, is  upon  a  sufficient  consideration,  and  an  action  may  be  sustained 
for  a  refusal  to  receive  them  on  the  day  the  bank  fails.  (() 

The  voluntary  restoration  of  that  which  the  law  will  compel  a  man 
to  restore,  is  not  a  sufficient  consideration  for  a  contract,  upon  which  an 
action  can  be  sustained. (c) 

We  have  also  seen  that  a  mere  gratuitous  promise  will  not  sustain  an 
action,  as  in  consideration  of  natural  affection,  or  friendship  ;  and  blood 
or  natural  affection  is  not  a  sufficient  consideration  to  support  a  prom- 
issory note,  or  other  simple  executory  contract.(12)  So,  if  one  buy 
goods  for  money,  which  is  not  paid,  nor  any  earnest  given,  no  action 
lies  for  the  money  or  goods.(d)  So,  if  I  offer  you  goods,  and  give  you 
a  certain  time  to  consider  my  offer,  and  you  determine  to  take  them 
within  the  time,  and  give  me  notice,  this  does  not  bind  me  ;  for  you, 
not  being  originally  bound,  there  is  no  consideration  formy  promise.(e) 
So,  if  a  carpenter  gratuitously  undertakes  to  build  a  house,  but  neglects 
it,  no  action  lies,  even  though   special   damage  is  sustained  by  such 


Cto)  2  Cainef,  150.  (a)  1  Wen.  317.    See  also  2  Halpg 

(x)  1  Camp.  845,  per  Ld.  Ellenbo-    Super.  Ct  R.  185. 
lOQgb,  C.  J.    See  also  2  John.  Cas.  42.  (6)  2  Hall's  Super.  Ct.  R.  477. 


(x)  1  Camp.  845,  per  Ld.  Ellenbo-    Super.  Ct  R.  185. 
Qgb,  C.  J.    See  also  2  John.  Cas.  42.  (6)  2  Hall's  Su[ 

(y)  See  2  Kent's  Com.  3d  ed.  465,  a.        fc)  2  Cowen,  189. 


6.    16  John.  283,  n.  a.  (d)  Dyer,  80,  t.    Shep.  Touch.  224. 

{z)  18  John.  337.  (e)  3  T.  R.  653.    7  John.  470. 

(11)  An  equitable  liability  is  a  sufficient  consideration  to  support  an  express 
promise.    (8  Paire,  398.) 

(12)  18  John.  145. 

Vol.  I.  11 
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neglect ;(/)  though  it  would  be  otherwise,  if  he  entered  upon  the 
work.(g)  So,  no  action  lies  upon  an  assumpsit ^  in  consideration  of  re- 
linquishing a  promise,  which  is  yoid,(A)  or  a  discharge  from  a  wrongs 
ftti  arre«t,(t)  or  a  lease  at  will.(j)  And  a  promise  that  some  act  shall 
be  performed  by  a  third  person,  is  void,  unless  upon  a  consideration  ;{k) 
so,  a  promise  to  pay  damages  for  the  detention  of  a  sum  of  money,  be- 
yond the  sum  detained,  is  Toid.(/)  Where  I  promise  to  allow  you  to 
pass  and  repass,  over  my  lands,  this  is  a  mere  gratuitous  license,  and  I 
may,  notwithstanding,  shut  up  the  fence.(m)  Paying  a  part  of  a  debt^ 
is  no  consideration  for  forbearing  to  sue.(n)  But  where  I  have  a  judg- 
ment against  you,  and  you  deliver  me  a  chattel,  as  a  security  for  it,  and 
I  afterwards  sell  the  chattel,  under  an  execution  upon  the  judgment| 
promising  to  pay  you  what  it  fetches  at  the  sale,  beyond  satisfying  the 
judgment,  I  am  bound  by  such  a  promise.(o) 

We  have  also  seen,(p)  that  if  the  consideration  be  wholly  past,  and 
executed  before  the  promise  be  made,  it  is  not  su£5cient,  unless  the  con* 
sideration  arose  at  the  request  of  the  party  promising ;  and  that  request 
must  have  been  expressly  made,  or  be  necessarily  implied,  from  the 
moral  obligation  under  which  the  party  was  placed  '^{q)  for  I  shall  not 
be  permitted  to  do  you  a  kindness,  and  then  charge  you  with  it,  even 
though  you  promise  to  pay  for  it.  As  if  I  voluntarily,  and  without  your 
knowledge,  procure  bail  for  your  servant,  who  is  arrested  ;  or  without 
your  privity  or  consent,  voluntarily  bestow  my  labor  or  service  in  sav- 
ing your  property  from  destruction  by  fire,  and  you  afterwards  promise 
to  pay  me  for  my  trouble,  this  promise  shalKnot  bind  you.(r) 

But  where  the  act  which  forms  the  consideration  is  done  at  the  re- 
quest of  the  party  promising,  the  circumstance  of  the  promise  being  sub^ 
sequent  in  point  of  time  to  the  consideration,  will  not  aflfect  it ;  as  if  A. 
request  B.  to  endeavor  to  procure  a  pardon  for  A.,  and  after  B.  has 
made  such  endeavor,  A.  in  consideration  thereof,  promises  to  pay  him  a 
certain  sum  of  money  ;  this  is  a  good  consideration  ;{s)  and  where  the 
consideration  is  actually  beneficial  to  the  defendant,  the  law  will  some- 
times imply  a  request ;  as  if  I  pay  your  debt,  or  buy  goods  for  you,  and 


(/)  3  Ld.  Raym.  919.    5  T.  R.  143,        (o}  11  id.  533. 

9.    4  John.  84.  fp)  Ante,  p.  58. 

g)  2  John.  Cat.  92,  95.  (q)  1  H.  Bl.  90.    1  Gaines,  584.    7 

/i)  1  Roll.  Abr.  26,  pi.  89.  John.  87.    10  id.  243.    1  Bam.  &  Aid. 

[%)  Yelv.  25,  26.  104.    2  Str.  933.    7  Conn.  R.  57.    1 M'- 

^  '^  '  Roll.  Abr.  23,  pi.  27»  Cord,  514. 

John.  280.  (r)   Dyer,  272,  a.     7  John.  87.     1 


j)  I  Roll.  Abr.  23,  pi.  27.  Cord,  514. 

%  4  John.  280.  (r)   Dye 

[l)  2  id.  442.  Cainet,  588.    20  John.  28. 


»  10  id.  246.  (<)  1  UoU.  Abr.  11,  pi.  6. 

[n)  12  id.  426. 
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you  agree  to  the  payment,  or  receive  the  goods  ;  or  if  the  plaintiff  bury 
the  son,  or  wife  of  the  defendant,  who  dies  in  his  absence,  in  these  in- 
stances, the  law  will  imply  a  request.(^)  And  in  this,  and  other  instan- 
ces, of  like  beneficial  considerations,  some  of  which  we  have  before  no- 
ticed, though  altogether  past,  the  jury  may  infer  a  request  in  order  to 
support  the  promise.(u)  And  a  consideration  executed  in  part,  and 
continuing  at  the  time  of  the  promise,  and  completed  afterwards,  will 
always  support  a  promise,  though  it  be  begun  and  completed,  without 
the  request  of  the  party  promising. (v)  But  the  consideration,  in  order 
to  support  a  promise,  must  always  be  such  as  the  promisee  has  it  in  his 
power  to  perform. (u?)  If  one  person  make  a  promise  to  another  for  the 
benefit  of  a  third,  that  third  person  may  maintain  an  action  upon  it.(lS) 
You  owe  me  grain,  which  you  deliver  to  A.,  and  he  promises  to  de- 
liver it  to  me,  which  he  neglects  to  do ;  in  this  case,  I  may  sue  A.,  upon 
this  promise,  though  the  consideration  moved  from  me,  and  the  promise 
was  made  to  you,  because  the  promise  was  for  my  benefit.(x)  And  as- 
sumpsit lies  against  the  stockholder  of  a  turnpike  company,  for  the 
shares  he  has  subscribed,  notwithstanding  another  remedy  may  be  giv* 
en  by  the  act.(y)  It  lies  on  a  foreign  judgment  ;{z)  and  so,  by  the 
plaintiff  against  a  sheriff  or  constable,  for  the  amount  of  goods  sold  on 
execution  by  him,  though  the  vendee  refuse  to  pay  for  them. (a)  So, 
where  on  a  covenant  to  pay  money,  part  has  been  paid,  assumpsit  will 
lie  on  an  implied  promise  to  pay  the  residue  ;(b)  so,  it  will  lie  against  a 
sheriff,  upon  a  rule  to  pay  over  money  on  an  execution  ;(c)  against  a 
party  who  has  promised  to  pay  the  costs  taxed  against  him  on  a  motion, 
or  for  opposing  a  motion  ;{d)  and  where  two  agree  to  bear  their  equal 
expense  of  a  survey  of  land,  and  one  pays  the  whole,  he  may  recover  an 
equal  share  of  the  other.(6)  A  sale  of  goods  to  A.  at  the  request  of  B. 
is  a  good  consideration  for  B.'s  promise  to  pay  for  them  ;  but  it  is  void 
by  the  statute  of  frauds,  unless  in  writing.  (/)  Where  a  debt  is  se- 
cured by  an  instrument  of  a  higher  nature,  as  by  deed  or  record,  a  prom- 


pt) See  cases  cited  1  Com.  on  Con.  Cainei '  Cas.  in  Er.  86,  S.  C.    14  John. 

23.  14  John.   188.    10  John.  248.    1  238. 

Cainei,  583.  (z)  5  John.  132.    1  Doug.  1.    2  Vein. 

(u)  14  John.  188.  640.    See  also  ante,  p.  47. 
(v)  See  cases  cited,  1  Com.  on  Con.        (a)  9  John.  96. 

24,  2&.  m  12  id.  227. 
>)  Id.  28,  29.  (cj  13  id.  255. 
[i)  Id.  27,  28.    1  John.  139,  and  «ee        {d)  15  id.  238. 

17  Mass.  R.  400.  (s)  Id.  238. 

(y)  9  John.  217.    1  Caines,  8B1 ;  1        (J)  6  Cowen,  S46. 

(18)  1  Bos.  &  Pul.  101,  n. 
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ise  to  pay  it  is  void.(g)  The  delivery  to  a  person,  of  property  levied 
upon  by  a  sheriff,  or  leaving  it  under  his  control,  is  a  sufficient  consid- 
eration for  a  promise  to  deliver  it  to  the  sheriff. (A)  The  holder  of  bank 
bills  cut  in  two  parts  for  the  purpose  of  safe  transmission  by  mail,  is  en- 
titled to  recover  of  the  bank  the  amount  of  the  bills,  where  it  appears 
that  the  bills  were  actually  mailed,  and  that  only  one  set  of  the  halves 
came  safe  to  hand,(t) 

A  promise  to  pay  will  be  implied  from  an  agreement  of  parties  to 
abide  by  the  decision  of  individuals  named  between  them,  to  appraise 
the  value  of  certain  work  and  services  done  and  performed  by  one  par- 
ty for  the  other.(  j)  If  one  decoy  another  from  a  foreign  government, 
under  a  promise  that  he  will  not  sue  him,  and  he  does  sue  him,  an  action 
will  lie  upon  such  promise  i{k)  and  upon  a  promise  not  to  proceed  in 
an  action  of  assault  and  battery,  if  another  person  will  pay  a  sum  of 
money,  assumpsit  will  lie ;(/)  but  an  action  of  assumpsit  cannot  be 
maintained  against  an  attorney,  on  a  promise  to  his  client,  to  pay  the 
costs,  if  he  become  nonsuited. (m)  The  owner  of  goods  may  maintain 
assumpsit  against  one  who  has  taken  them  away  wrongfully,  and  after- 
wards promised  to  pay  for  them  ;{n)  and  assumpsit,  as  well  as  debt,  lies 
for  tolls. (o)  Where  an  agreement  does  not  designate  the  person  to 
whom  its  consideration  is  to  be  paid,  the  law  will  raise  an  assumpsit  in 
favor  of  the  one  from  whom  the  consideration  moves,  or  who  has  the 
meritorious  cause  of  action.(p) 

Ac  common  law,  bets  were  in  certain  cases  held  to  be  legal  cpntracts, 
upon  which  assumpsit  might  be  sustained  i{q)  but  by  the  Revised  Stat- 
ute8,(r)  all  wagers  and  betting  contracts  are  declared  unlawful  and 
void,  and  can  in  no  case  be  the  subject  of  an  action.  This  action  will 
not  lie  by  an  officer,  on  a  promise  to  pay  him  the  debt,  if  he  will  re^ 
lease  a  man  from  execution  ;{s)  and  no  valid  contract  of  any  kind  can 
exist,  or  be  made  between  a  citizen  of  one  belligerent  nation  and  an- 
other;  because  such  contract  is  illegal. (t)  On  a  contract  to  pay  money 
by  instalments  or  do  any  other  act  at  different  times,  an  action  lies  for 
each  and  every  default,  though  the  contract  be  a  single  and  entire 
one.(u) 


(g^  6  Cowen  195.  (p)  1  Har.  &  Gill.  139. 

h)  I  id.  322.  (q)  4  John.  426.    12  id.  370.     10  id. 

i)  6  Wen.  378,  and  tee  1  Aik.  R,  43.    406.    2  Com.  on  Con.  486  to  607.    6 

j}  2  Wen.  667.  Wen.  250.    6  N.  H.  R.  104. 

*)  2  Aik.  R.  338.  (r)  1  R,  S.  666,  §  8. 

I)  I  Am.  Dig.  by  Anthon,  34.  f$)  13  John.  366. 

m)  Cam.  &.  Nor.  17.  h)  16  id.  488. 

[n)  I  Manh.  83.  (u)  2  Com.  on  Con.  668  to  672.    See 

>)  a  Graenl.  404.  aUo  2  R.  S.  168,  §  8. 
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Where  my  servant  has  authority  to  buy  and  sell  goods  for  me,  I  am 
answerable  for  his  acts,  and  where  he  usually  buys  upon  credit,  I  am 
accountable,  though  he  buy  without  my  express  orders  ;  and  so  where  I 
give  him  money  every  Saturday,  to  defray  the  charges  of  the  foregoing 
week,  and  he  converts  the  money  to  his  own  use,  I  am  liable  ;  and  send- 
ing my  servant  to  you  to  deal  on  credit  once,  would  make  me  liable, 
though  he  should  deal  with  you  a  second  time,  contrary  to  my  orders ; 
and  I  am  liable  for  the  goods  or  services,  procured  by  my  servant, 
which  come  to  my  use  or  benefit,  even  where  he  has  agreed  with  me 
for  a  certain  compensation,  to  procure  them  on  his  own  responsibility, 
unless  the  person  with  whom  he  deals  has  notice  of  such  agreement ; 
and  so  where  your  servant  brings  me  various  articles  on  credit,  which  I 
pay  you  for,  and  he  afterwards  continues  to  bring  as  usual,  but  I  pay 
him  the  money,  telling  him  I  will  deal  no  more  on  credit,  and  he  con- 
verts the  money,  no  notice  being  given  to  you  of  this  new  arrangement 
with  your  servant,  you  may  recover  for  the  articles  thus  paid  for  ;  but 
the  rule  is  otherwise  where  my  servant  is  furnished  with  ready  money, 
upon  an  understanding  with  you,  that  we  are  to  deal  in  ready  money  : 
here,  if  you  credit  my  servant,  you  must  lose  it.  But  even  in  this  case, 
I  must  keep  my  servant  in  cash  beforehand  ;  otherwise  I  am  liable  for 
goods  which  come  to  my  use  and  benefit,  with  my  assent,  even  though 
I  know  nothing  of  the  contract  at  the  time  ;  and  this,  though  it  is  the 
only  contract  my  servant  ever  made  for  me.  But  if  I  forbid  you  to 
trust  my  servant,  without  ready  cash,  and  you  violate  such  direction,  it 
is  at  your  peril,  for  I  am  not  then  liable. (v) 

The  above  decisions  go  upon  the  principle  that  the  master  is  liable  in 
civil  cases,  for  the  acts  and  contracts  of  his  servant  within  the  scope  of 
his  employment,  on  the  ground  of  an  authority  delegated  by  the  master 
expressly  or  impliedly,  to  the  servant ;  but  the  master's  assent  must  in 
all  cases  appear  either  by  express  evidence  or  necessary  inference  from 
facts,  (to) 

The  master  is  entitled  to  the  wages  or  earnings  of  his  apprentice,  and 
may  bring  an  action  against  whoever  employs  him ;  and  whatever  he 
earns  shall  go  to  the  master,  who  may  maintain  an  action  of  trover  for 
it,  if  it  be  a  specific  chattel  and  pass  into  another's  hands ;  as  where  an 
apprentice  had  earned  two  lottery  tickets,  which  a  third  person  with- 
held ;  and  all  this,  whether  the  employer  know  he  is  an  apprentice  or 


(o)  See  cafef  cited  in  1  Com,  on  Cod.        (10)  See  Ch.  on  Con.  57* 
218  to  235. 
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not  ;(x)  and  so  the  owner  of  a  slave  who  deserts  his  master,  and  works 
for  another,  need  not  give  notice  of  his  claim  to  entitle  himself  to  an 
action  for  the  slave's  services. (y)  But  it  is  otherwise  in  respect  to  a 
hired  servant,  for  here  he  should  have  notice ;  and  the  action  in  such 
case  is  not  so  properly  for  the  wages,  as  for  the  damages  arising  from 
his  being  enticed  away  from  his  master's  business.(z)  But  the  services 
of  a  child,  under  age,  are  on  the  same  footing  in  this  respect,  as  those  of 
an  apprentice,  unless  he  work  out  through  neglect  of  his  father  (or  in 
case  of  the  father's  death,  his  mother,)  to  maintain  him. (a)  This  right 
is  founded  upon  the  obligation  of  parents  to  nurture  and  support  their 
children  ;  which  obligation  is  compensated  by  a  right  to  their  services, 
or  to  the  fruits  of  them,  if  by  their  permission  they  are  employed  by 
other  persons.  But  when  the  father  has  discharged  himself  of  the  obli- 
gation to  support  the  child,  or  has  obliged  the  child  to  support  himself; 
there  is  no  principle,  but  that  of  slavery,  which  will  continue  his  right 
to  receive  the  earnings  of  the  child's  labor.  (Per  Parker,  C.  J.  16 
Mass.  R.  274.)  And  where  one  employs  the  slave  of  another,  the  law 
implies  a  promise  to  pay  the  owner  for  the  services  of  the  slave,  though 
he  be  employed  without  the  owner's  consent.(6) 

While  on  this  subject,  it  may  be  well  to  notice  more. particularly  our 
law  as  to  the  creation  of,  and  the  duties  and  liabilities  flowing  from,  the 
relation  of  master  and  apprentice.  "  It  is  declared  by  statute,(c)  that 
infants,  if  males  under  twenty-one,  and  if  unmarried  females  under 
eighteen  years  of  age,  may  be  bound  by  indenture  of  their  own  free  will, 
and  by  their  owft  act,  with  the  consent  of  their  father,  or  mother,  or 
guardian,  or  testamentary  executors  ;  or  by  the  overseers  of  the  poor,  or 
two  justices,  or  a  judge,  as  the  case  may  be,  to  a  term  of  service,  as 
clerk,  apprentice,  or  servant,  in  any  profession,  trade  or  employment, 
until  the  age  of  twenty-one  years  if  a  male,  or  until  eighteen  years  of 
age  if  a  female,  or  for  a  shorter  time.  In  all  indentures,  by  the  officers 
of  the  city  or  town,  binding  poor  children  as  apprentices  or  servants,  a 
covenant  must  be  inserted  to  teach  the  apprentice  to  read  and  write, 
and  if  a  male,  the  general  rules  of  arithmetic ;  and  the  overseers  of  the 
poor  are  constituted  the  guardians  of  every  such  indented  servant.  The 
age  of  the  infant  must  be  inserted  in  the  indenture,  and  the  consent  of 
the  father  or  guardian  must  be  signified  by  a  certificate  at  the  end  of,  or 


(x)  See  1  Com.  on  Con.  224  to  227.        (a)  Reeve's  Dom.  Rel.  290.    15  Mm. 
6  John.  274.  R.  274. 

(y)  6  Cowen,  480.  (5)  12  John.  ISa 

(x)  6  John.  274.  (c)  2  R.  S.  86  to  92. 


OP  THE  ACTION  Of  TRESPASS  ON  THE  CASK.  87 

endorsed  upoD,  the  iDdenture.(14)  For  refusal  to  serve  and  work^  in- 
fants are  liable  to  be  imprisoned  in  gaol,  until  they  shall  be  v^illing  to 
serve  as  such  apprentice  or  servant ;  and  also  to  serve  double  the  time 
they  had  wrongfully  withdrawn  themselves  from  service ;  provided  the 
same  does  not  extend  beyond  three  years  next  after  the  end  of  the  origi- 
nal term  of  service.  They  are  also  liable  to  be  imprisoned  in  some 
house  of  correction,  not  exceeding  a  month,  for  ill-behavior,  or  any  mis- 
demeanor. Infants  coming  from  beyond  sea,  may  bind  themselves  to 
service,  until  the  age  of  twenty-one,  and  even  beyond  it,  provided  it  be 
to  raise  money  for  the  payment  of  their  passage,  and  the  term  of  such 
service  does  not  exceed  one  year.  Grievances  of  the  apprentice  or  ser- 
vant, arising  from  ill  usage  on  the  part  of  the  master,  or  grievances  of 
the  master  arising  from  a  bad  apprentice,  are  to  be  redressed  in  the  gen- 
eral sessions  of  the  peace,  or  by  any  two  justices  of  the  peace,  who 
have  power  to  annul  the  contract,  and  discharge  the  apprentice,  or  im- 
prison him  if  he  should  be  in  the  wrong.  It  is  further  specially  and 
justly  provided,  that  no  person  shall  take  from  any  journeyman  or  ap- 
prentice, any  contract  or  agreement,  that  after  his  term  of  service  ex- 
pires, he  shall  not  set  up  his  trade,  profession  or  employment,  in  any 
particular  place ;  nor  shall  any  money  or  other  thing  be  exacted  from 
any  journeyman  or  apprentice,  in  restraint  of  the  place  of  exercising  his 
trade.  This  statute  (of  which  I  have  given  the  material  provisions) 
contains  the  substance  of  the  English  statute  law  on  the  subject,  and  the 
English  decisions  are  mostly  applicable.  Under  the  statute,  the  infant 
himself  must  be  a  party  to  the  indenture,  except  in  the  special  case  of 
an  apprentice  who  is  chargeable  as  a  pauper.  The  father  has  no  au- 
thority under  the  statute  (and  the  later  cases  say  he  has  no  authority 
even  at  common  law)  to  bind  his  infant  son  an  apprentice,  without  his 
assent ;  and  the  infant  cannot  be  bound  by  an  act  merely  in  pais,  and  if 
he  be  not  a  party  to  the  deed,  he  is  not  bound.  It  is  a  settled  principle 
of  the  English  and  American  law,  that  the  relation  of  master  and  ap- 
prentice cannot  be  created,  and  the  corresponding  rights  and  duties  of 


(14)  It  has  been  decided  by  the  supreme  court  that  under  the  above  provision  of 
the  statute  the  person  who  is  to  consent  to  the  binding  of  the  apprentice  must  do  so 
by  a  certificate  at  the  end  of,  or  endorsed  upon  the  indentures ;  and  that  his  mere 
signature  to  the  latter,  though  they  express  his  consent,  will  not  answer.  (2  Hill, 
6%.)  No  form  of  words  is  necessary  in  the  certificate.  It  will  be  deemed  suffi- 
cient if  it  fairly  import  the  requisite  consent.  According^ly  where,  in  the  body  of 
an  apprentice's  indentures,  it  was  stated  that  his  father  had  consented,  &c.  who,  to- 
gether with  the  son  and  master  ioined  in  execting  the  same,  and  then  followed  an 
amement  tubscribed  by  the  father,  that  his  son  should  in  all  things,  well  and  truly 
observe  aad  keep  the  indentures  ;  it  was  held  a  sufficient  compliance  with  the  stat- 
utei  «nd  a  valid  binding  of  the  apprentice.    (Id.) 
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the  parents  transferred  to  a  master,  except  by  deed.  The  master  may 
correct  his  apprentice,  with  moderation,  for  negligence  or  misbehayior. 
Whether  an  indented  apprentice  can  be  assigned  by  one  master  to  an- 
other, is  a  question  which  does  not  seem  to  have  been  definitively  set- 
tled. It  was  concluded  in  the  case  of  Nickerson  v.  Howard,  (19  John. 
113,)  that  such  an  assignment  might  be  good,  by  way  of  covenant  be- 
tween the  masters,  though  not  as  an  assignment  to  pass  an  interest  in 
the  apprentice.  As  was  observed  by  Lord  Mansfield,  though  an  ap- 
prentice be  not  strictly  assignable,  nor  transmissible,  yet  if  he  continue 
with  his  new  master,  with  the  consent  of  all  parties,  and  his  own,  it  is  a 
continuation  of  the  apprenticeship.  The  master  of  an  apprentice  is 
bound  to  pay  for  medical  attendance  on  the  apprentice,  from  the  nature 
of  the  relation  between  them.  It  is  not  so  in  the  case  of  hired  ser- 
vants, and  even  the  father  is  only  bound  when  the  services  have  been 
rendered  at  his  instance.(15)  By  the  English  cases,  the  better  opinion 
would  seem  to  be,  that  the  master  is  not  liable  for  medical  assistance  to 
his  hired  servant.(16)  Upon  the  death  of  the  master,  the  apprenticeship 
is  essentially  dissolved,  for  the  end  and  design  of  it,  as  a  personal  trusty 
ceases  ;  but  the  assets  in  the  hands  of  the  representatives  of  the  master, 
are  chargeable  with  the  necessary  maintenance  of  the  infant  appren** 

tice."(17) 

Questions  frequently  arise  in  this  action,  out  of  the  relation  between 
principal,  factor  and  agent ;  and  though  the  factor  be  principally  con- 
cerned in  foreign  merchandize,  or  at  least  in  some  extensive  trading 
concern  at  home,  so  that  his  acts  can  rarely  be  drawn  in  question  by 
the  limited  jurisdiction  of  which  we  are  treating ;  yet  we  shall  briefly 
consider  some  points  concerning  him,  inasmuch  as  they  illustrate  the 
doctrine  applicable  to  principal  and  agentj  which  is  a  very  extensive, 
as  well  as  a  very  useful  relation,  in  common  life. 

A  factor,  in  commerce,  is  an  agent  or  broker,  employed  by  merchants 
to  buy  or  sell  goods,  or  negotiate  bills,  or  transact  any  kind  of  business 
on  their  account,  and  for  which  he  is  entitled  to  a  certain  commission  or 
allowance.(c() 

His  general  duty  is  to  consult  the  interest  of  his  principal,  according 


(d)  See  Beawet'  Lex.  Mer.  44^  45. 

(15)  Early  ?.  Craddock,  4  Rand.  Rep.  423. 

(16)  Newbury  v.  WilUhire,  4  Doug.  284.    Wennall  v.  Adney,  8  Bos.  &  Pull. 
247,  contra,  Lord  Kenyon  in  Scarroan  v.  Cattell,  1  £sp.  N.  P.  Cat.  270. 

(17)  The  above  quotation  it  taken  from  2  Kent's  Com^  9d  cm).  261  to  266. 
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to  the  best  of  his  judgment,  and  to  pay  strict  obedience  to  specific  or- 
ders, unless  absolute  necessity  forbids  his  coinpIiance.(6) 

A  factor  or  agent  cannot  delegate  his  power  to  another  \vithout  the 
express  authority  of  his  principal  ;  and  he  should  transact  all  business^ 
for  and  on  account  of  his  principal,  both  with  a  view  to  bind  his  princi- 
pal knd  prevent  his  owtt  personal  liability. (/)  V 

The  authority  of  an  attorney  or  agent  must  be  strictly  pursued,  or  the 
act  is  ToiJ  ;(§f)  and  where  an  authority  is  given  to  several,  as  to  several 
agents  or  attorneys,  or  arbitrators,  without  saying  jointly  and  severally^ 
or  making  the  act  of  a  majority  or  a  portion  of  them  binding,  they 
mast  all  agree  and  join  in  executing  such  authority,  or  their  act  or 
award  will  be  void ;  though  it  is  otherwise  of  officers  appointed  by  the 
public  to  do  certain  acts.  In  this  case,  unless  a  part  be  empowered  to 
proceed,  they  must  all  be  present,  but  the  voice  of  a  majority  is  bind- 
ing ;  as  in  the  case  of  town,  county  and  other  officers.(A)  And  ali 
agreement  by  a  mere  attorney,  in  his  own  name,  is  void  ;  his  deed,  con- 
tract or  other  act,  should  be  executed  or  performed  in  the  name  of  his 
principal. (ft)  And  if  an  attorney  contract  in  his  own  name,  describing 
himself  as  agent  or  attorney  for  his  principal,  the  contract  is  the  con- 
tract of  the  attorney  and  not  of  the  principal ;  in  order  to  make  it 
binding  upon  the  principal,  the  contract  should  be  in  the  name  of  the 
principal,  by  A.  B.,  the  attorney  or  agent  of  said  principal  ;(j)  and 
where  the  contract  is  made  by  A.  B.,  as  the  attorney  for  C.  D.,  and 
he  agrees  to  convey  the  land  of  his  principal,  the  contract  is  void. (A;) 

A  factor  or  agent  has  no  power  to  pledge,  or  otherwise  dispose  of  the 
goods  of  his  principal,  to  secure  or  satisfy  his  own  debt «  and  if  they  are 
80  pledged,  they  may  be  recovered  in  trover  of  the  pledgee,  though  he 
knew  not  but  they  belonged  to  the  pledgor.(/)  And  the  principal  is 
not  even  obliged  to  tender  to  the  former  the  balance  due  from  the 
principal  to  the  factor.(18)  Moreover,  such  pledging  is  an  act  of 
conversion  by  the  factor  or  agent,  for  which  trover  will  lie  against 
him.(m)     But  where  he  has  a  lien  on  them  for  commissions,  or  ad- 


(0  Beawes'  Lex.  Mer.  44,  45,  and  ( j)  10  Wen.  87.    7  Cowen,  454.    7 

casei  cited,  1  Com.  on  Con.  236,  7.    1  Mass.  R.  19. 

John  Cos.  4.37,  n.  Salk.  96  2  H.  Bl.  626.  (k)  10  Wen.  87. 

(/)  1  Com.  on  Con.  87.    2  Maule  ft  (I)  See  cases  cited,  1  Com.  on  Con. 

Selw.  299.    9  Ves.  jr.  251.  236. 7.    6  East,  17.    4  Rawle,  195,  211. 

(g)  2  John.  48.  13  Mass.  R.  181.    2  Kent's  Com.  3d  ed. 

Ih)  6  John.  39.  625. 

(i)  Id.  94.  (m)  14  Jobli.  128. 

(18)  5  T.  R.  e04. 
Vol.  I.  12 
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YfL^cet  (a^  is  frequently  the  case)  they  may  be  thu9  pledged  to  the  ex- 
tent of  the  lien,  with  notice  of  it  to  the  creditor,  and  then,  before  the 
principal  can  maintain  trover,  he  must  pay  the  sum  for  \^hicb  the  goods 
are  thus  holden.  Nor  are  the  goods,  bills,  or  notes  of  the  principal  8ub« 
ject  to  the  debts  of  the  factor  or  agent,  nor  "will  they  pass  to  his  assignees 
under  the  insolvent  act^  though  it  is  otherwise  of  the  money  which  he 
receives  for  the  goods  of  his  principal. (n) 

Where  a  factor  sells  the  goods  of  his  principal  without  disclosing  bis 
a^^ncy,  and  takes  the  note  of  the  purchaser,  payable  to  himself  or  bear- 
er at  a  future  day^  and  before  maturity  transfers  the  note  to  his  princi- 
pal, payment  by  the  purchaser  to  the  factor,  after  such  transfer,  and  be- 
fore the  note  falls  due,  is  no  bar  to  a  recovery  in  an  action  by  the  prin- 
cipal as  endorsee  against  the  purchaser  as  maker  of  the  note  ;  but,  bad 
therQ  been  an  existing  demand  due  from  the  factor  to  the  purchaser  at 
the  time  of  the  transfer  of  the  note,  such  demand  might  have  been  set 
off  in  an  action  by  the  principal.  And  in  an  action  by  the  principal  to 
recover  for  goods  sold  by  his  factor  without  disclosing  his  agency,  the 
purchaser  may  set  off  any  demand  he  may  have  against  the  factor,  (o) 

My  servant  borrows  fifty  dollars,  which  comes  to  my  use,  and  gives  a 
note  in  my  name  for  it ;  I  atu  bound,  though  I  have  not  instructed  him 
to  do  such  acts  ;{p)  but  it  would  be  otherwise,  if  the  money  did  not 
come  to  my  use.     And  where  a  known  servant  pawns  his  master's  ox 
for  corn,  and  agrees  that  if  he  does  not  pay  so  much  for  the  corn  by 
such  a  day,  that  the  pawnee  may  keep  the  ox-^f  the  corn  comes  to 
the  master's  use,  the  master  cannot  retake  the  ox  if  the  money  is  not 
paid. (9)     And  so  where  the  master  delivers  money  to  his  servant  to 
provide  victuals,  and  the  servant  buys  them  in  his  master's  name,  but 
4oes  not  pay  for  them,  still  the  master  is  liable,  if  the  victuals  come  to 
his  use ;  and  his  remedy  must  be  against  the  servant. (r)    And  where  I 
entrust  a  servant  to  give  notes  or  draw  bills  in  my  name,  I  am  bound 
liy  his  acts,  even  after  he  has  left  my  service,  if  he  draws  a  bill  or  gives 
a  note,  in  so  little  time  after  this,  that  the  world  cannot  take  notice  of 
his  being  out  of  my  service,  or  where  it  is  kept  so  secret  as  to  prevent 
general  notice  |(j)  and  this  though  the  money  is  not  applied  to  my 
use  *,{t)  but  where  my  servant  is  not  allowed  lo  give  notes  or  draw  bills 
in  my  name,  his  note  shall  n6t  bind  me,  unless  the  money  is  applied  to 
my  use,  or  I  afterwards  consent,  (t/)     A  m^chant's  clerk,  as  suck,  has 


(n)  See  catei  citMl«  1  Coon,  on  Con.        (f )  15  Vin.  Abr.  909. 
937,  8.    4  John.  103.    2  Str.  1187.  (•)  See  cages  cited,  1  Coin,  on  Coif. 

(0)  10  Wen.  492.  289. 
rp)  See  8  Cowen,  60.  (t)  3  Salk.  236. 

(q)  27  Ass.  pi.  5.  (u)  Id.    Comb.  450. 
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no  authority  to  ^igii  notes  for  bis  master. (t^)  But  a  servant  employed  to 
sell  a  horse  and  receive  the  price,  having  an  implied  authority  to  ivar- 
rant  it  to  be  sound,  it  is  not  necessary  to  show  that  he  had  any  specittl 
authority  for  that  purpose,  (to) 

There  is  a  distinction,  however,  between  the  powers  of  a  general,  tod 
special  agent.  A  general  agent  is  one  who  is  authorized  by  his  princi*- 
pal  to  transact  all  his  business,  either  universally,  or  in  one  particular 
department ;  as  where  I  empower  another  to  draw  and  negotiate  notes, 
to  buy  and  sell  horses,  or  to  buy  silk.  In  these  cases  he  may  bind  me, 
by  endorsing  a  note  or  other  guaranty  of  payment ;  he  may  warrant  t 
horse,  or  if  he  misrepresents  him  to  the  purchaser,  or  otherwise  def- 
ceives  him,  I  am  bound  to  abide  the  consequence ;  or  if  his  purchase 
of  silk  is  imprudent,  I  must  notwithstanding  pay  for  it,  and  so  of  any 
other  act,  incident  to  the  execution  of  such  general  authority  ;  and  if  a 
fact  is  admitted  by  &n  attorney  with  an  intent  to  obviate  the  necessity  ^f 
proving  it,  his  client  will  be  bound  by  the  admission,  even  t^ougtyt  be 
injurious  to  his  case.(19)  ^ 

A  special  agent  is  one  who  is  authorized  to  execute  for  his^  principal 
only  something  in  particular,  and  he  is  under  a  limited  and  circum- 
scribed power  ;  as  where  I  empower  another  to  sell  a  particular  note, 
with  directions  not  to  endorse  it,  nor  guarantee  the  payment ;  or  to  sell 
a  horse,  either  with  or  without  directions  not  to  warrant  the  horse,  nor 
deceive  the  purchaser,  or  to  buy  no  silk  but  that  which  is  raw,  it  consti- 
tutes what  is  called  a  special  authority,  and  if  he  violates  his  instruc- 
tions I  am  not  bound. 

The  difiference  in  the  effect  of  these  two  kinds  of  authority  is  this  : 
that  the  principal  is  bound  by  all  the  acts  of  a  general  agent  which  arc 
not  inconsistent  with  the  nature  of  his  employment,  however  prejudicial 
they  may  be  to  the  principal,  and  even  though  the  principal  may  have 
expressly  forbidden  the  particular  act  upon  which  the  question  may 
arise  :  but  no  acts  of  a  special  agent  beyond  the  limits  of  his  authority, 
or  necessarily  implied  by  it,  will  bind  the  principal. (x)  But  where  a 
special  agent  is  not  limited  as  to  the  manner  of  doing  an  act,  the  princi- 
pal may  be  bound  by  his  acts,  though  exceeding  the  authority  intended 
to  be  given  ;  as  where  an  agent  or  broke^aving  power  to  sell  goods, 
without  any  express  restriction  as  to  the  mode,  sells  by  sample.(3/) 


(«)  10  John.  114.    Id.  180.    Id.  320.        (x)  See  cases  cited,  1  Com.  on  Con. 
18  John.  d63.  240  to  243,  and  6  John.  58.    7  John.  990. 

(to)  2  Camp.  555.    Id.  556,  n.  a.    8    13  Petersd.  Abr.  718,  n.,  and  cases  thera 
£ip.  R.  64.  cited.    Reeve's  Dom.  Rel.  969,  70*. 

(y)  6  Cowen,  854. 

(19)  1  Camp.  149. 
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And  the  question  in  cases  of  this  kind,  is  not  what  power  the  principal 
intended  to  give  his  agent,  but  what  power  the  third  perFon  w  ho  dealt 
with  the  agent,  and  who  insists  on  his  acts  as  valid,  had  a  right  to  infer 
that  he  possessed,  from  his  own  acts  and  those  of  his  principaL(z)  A 
power  to  sell,  does  not  of  itself^  give  power  to  warrant  the  thing  sold, 
or  bind  the  principal  by  any  fraud  or  misrepresentation. (a) 

But  if  a  general  agent  act  within  the  scope  of  his  authority,  his  acts 
are  binding,  and  any  private  instructions  from  the  principal  will  not  af- 
fect third  persons  ;(fr)  and  the  above  distinction  in  favor  of  a  special 
agent,  does  not  extend  to  an  agent  or  servant,  who  has  notoriously  act- 
ed for  his  principal  or  master,  as  his  general  agent,  unless  such  special 
instruction  be  also  known  to  the  person  with  whom  he  deals.(c) 
.  A  factor,  agent  or  commission  merchant,  acting  under  a  general  pow* 
er,  may  sell  on  credit,  provided  he  do  not  unreasonably  extend  the  term 
df  credit,  and  uses  due  diligence  to  ascertain  the  solvency  of  the  pur- 
chaser, (cf)  (20)     Sut  a  jTactor  cannot  sell  on  credit  in  cases  in  which  it 
is  not  the  usage,  without  an  express  authority  to  do  so  ;  thus  a  stock 
broker  cannot  sell  upon  credit,  for  that  is  not  the  usual  course  of  his 
business.  (21) 

Payment  to  a  factor  or  agent,  at  the  time  of  the  sale,  is  a  valid  pay- 
ment to  the  principal,  unless  such  payment  be  forbidden  to  the  vendee  ; 
and  the  factor  may,  at  the  time  of  the  sale,  agree  to  set  off  a  debt  cf  his 
own  against  the  price  of  the  goods  sold. (2^2)  And  when  a  factor,  under 
a  dd  credere  commission,  sells  the  goods  as  his  own,  the  buyer  know- 
ing nothing  of  the  principal,  the  latter  may  set  off  a  debt  due  from  the 
factor,  against  his  claim  for  the  goods.(e)     And  note  :  a  factor  is  said 


(x)  4  Cowen,  645,  per  Colilen,  senator.        (tf)  See  cases  cited,  1  Com.  on  Con. 
(a)  5  John.  58.    7  id.  390.  236.    6  John.  69.    3  id.  319.    5  Cowen, 

(6)  15  id.  44.    4  Camp.  279.  473.    2  Kent^s  Com.  3d  ed.  622,  and  ca- 

(c)  See  cases  cited,  1  Com.  on  Con.    ses  there  cited. 
240  to  243.  (e)  See  cases  cited,  1  Com.  on  Con. 

243,  4.    5  ^erg;.  &  Kawle,  19. 

(20)  As  a  general  nile,  an  agent  for  a  sale  must  sell  for  cash,  unless  he  has  an 
express  authority  to  sell  upon  credit.  But  an  authorily  to  sell  on  credit  may  be 
implied,  where  from  the  fpeneral^ages  of  the  trade  in  which  the  a^ent  is  employ- 
ed, il  is  (he  custom  to  sell  on  crAt.  (8  Paige,  527.)  An  agent  for  a  state,  who 
is  authorized  to  borrow  money  upon  a  sale  ol  its  stock,  cannot,  without  an  express 
au  hority,  sell  surh  stocks  on  a  credit.     (Id.) 

(21)  See  2  Kent's  Com.  3d  ed.  622,  n. 

(22)  \\  here  goods  belonging  to  his  principal  were  sold  by  a  factor  without 
knowledge  of  the  ownership  on  the  part  of  the  purchaser,  the  latter,  in  an  action  on 
the  contract  by  the  principal,  for  the  price  of  the  goods,  was  held  entitled  to  set 
off  a  demand  against  the  factor  ;  although  the  sale  was  a  cash  sale,  and.the  pur- 
chaser, when  he  obtained  the  goods,  did  not  intend  to  abide  by  his  contract,  but 
purposed  to  set  o£f  his  demand  against  the  factor.    (24  Wen.  458.) 
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to  act  under  a  del  credere  commission,  when  he  has  a  general  authority 
to  sell  goods,  accounting  for  such  sales  to  the  principal,  running  the 
risk  of  bad  debts,  and  receiving  for  such  risk  an  extraordinary  commis* 
sion ;  so  (hat  the  moment  he  sells  goods,  he  becomes  a  debtor  to  the 
principal  for  the  amount  of  the  sale,  deducting  the  commission,  and  the 
principal  may  call  on  him  ^without  first  looking  to  the  actual  vendee.(y*) 
The  sale  of  the  factor  is  the  sale  of  the  principal,  and  although  the  fac- 
tor may  maintain  an  action  for  the  price  of  goods,  or  may  receive  pay- 
ment, unless  forbidden  by  the  principal,  yet  the  principal  may  take  the 
collection  into  his  own  hands  and  support  an  action  in  his  own  name.(^) 

I  am  your  attorney  to  collect  a  debt,  instead  of  doing  which,  I  send 
it  to  another  attorney  to  sue,  who  receives  payment ;  this  has  been  hoU 
den  no  valid  payment,  upon  the  principal,  that  an  authority  to  sue,  is 
not  an  authority  to  receive  the  money  .(A)  An  attorney  appointed  un- 
der a  power  of  substitution,  is  the  attorney  of  the  principal ;  and  the 
original  attorney  is  not  liable  for  his  acts,  or  on  his  receipt  of  mo- 
ney.(t) 

I  send  my  servant  to  receive  money,  who  takes  a  note  or  bill  instead 
of  money,  to  which  I  disagree ;  I  am  not  bound  by  this  transaction ; 
but  if  I  acquiesce,  or  do  any  thing  tantamount  to  acquiescence,  it  makes 
it  my  act  ;{j)  and  unless  I  express  my  dissent  within  a  reasonable  time, 
my  assent  will  be  presumed  ;(&)  and  I  am  bound  to  disavow  the  act  the 
first  moment  it  comes  to  my  knowledge.(23)  So  a  promise  by  the  ser- 
vant for  his  master,  that  his  master  shall  forbear  to  sue  in  consideration 
of  the  defendant's  promise  to  pay  by  a  certain  day,  is  binding  upon  the 
master,  if  he  have  notice  of  it,  and  agree  to  it ;(/)  and  if  a  servant  sells 
a  horse  with  warranty,  without  authority  from  his  master  to  do  so,  if 
the  master  afterwards  agree  to  it,  he  is  bound. (m)  And  it  is  a  well  set- 
tled rule,  that  a  subsequent  adoption  of  an  act  done  by  one  assuming  to 
be  an  agent,  is  equal  in  effect  to  a  precedent  authority  ;(n)  (24)  but  the 
ratification  must  be  made  with  a  full  knowledge  of  all  the  circumstan- 
ces ;  for  if  the  material  facts  be  either  suppressed  or  unknown,  the  rati- 


[/)  See  2  Kent's  Com.  3d  cd.  624.  (fc)  J§  John.  300.    2  Kent's  Com.  3d 

[g)  5  Serg.  &  Rawie,  19.  cd.  61^  4  Kavvle,  230,  per  Rogers,  J. 
[%)  2  Doug.  623.  (0  Goldb.  361. 

[i)  8  Cowen,  198.  (m)  Id. 

Ij)  See  cases  cited,  1  Com.  on  Con.        (n)  12  Mass.  R.  60.    See  also  cases 

244j  5.  cited,  7  Am.  Com.  Law,  453. 

<23)  14  Serg.  &  Rawle,  27,  30. 

(24)  5  Hill,  137.    In  such  case  the  ratification  of  a  part  of  the  transaction  ope 
rates  as  a  ratification  of  the  whole.    (Id.  per  Cowen»  J.) 
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fication  is  treated  as  inyalid  ;(o)  and  if  the  principal  make  no  objection 
to  the  doings  of  his  agent,  after  notice,  it  is  equivalent  to  a  precedent 
authority,(p)  and  a  long  acquiescence,  is  strong  presumptive  evidence 
of  confirmation. (9)  A  wife  may  act  as  the  agent  of  her  husband  ;  and 
a  subsequent  acknowledgment  or  ratification  of  her  acts  by  the  husband, 
is  evidence  of,  and  equivalent  to  an  original  authority.(r)  Principals 
having  acknowledged  their  liability  for  damages  that  might  be  recover- 
ed against  their  factor,  after  possessing  the  means  of  ascertaining  the 
ground  upon  which  damages  were  claimed  from  him,  the  parties  who  at 
the  request  of  the  principals  had  undertaken  to  pay  such  damages,  were 
precluded,  in  a  suit  on  their  promise,  from  proving  that  the  factor  had 
acted  without  authority,  and  contrary  to  instructions. (^) 

If  my  son  have  a  general  authority  to  receive  money,  he  may  bind 
me  by  a  receipt  for  it,  and  if  he  give  it  away,  I  can  only  recover  it  of 
the  donee ;  so,  if  A.  usually  receive  my  rents,  payment  to  him  is  pay- 
ment to  me.  (25) 

It  is  a  rule  of  law,  that  an  agent  cannot  bind  his  principal  by  deedy 
unless  he  has  authority  by  deed  to  do  so.(^)  (26)  Within  this  rule,  an 
attorney,  acting  by  virtue  of  an  ordinary  retainer,  would  have  no  right 
to  execute  a  release  or  other  instrument  under  seal,  in  the  name  of  his 
client.  And  a  subsequent  parol  ratification,  would  not  bind  the  princi- 
pal in  such  a  case.(u) 

With  regard  to  a  factor,  though  he  is  in  many  respects  looked  upon 
as  a  mere  agent,  yet  he  is  in  fact  more  than  an  agent  in  others,  and  en- 
joys greater  rights.  He  is  considered  a  bailee  of  his  principal,  and  may 
therefor,  if  he  chooses,  sell  goods  in  his  own  name ;  and,  having  gene- 
rally a  lien  for  his  commissions  and  other  advances,(27)  on  his  bringing 


(0)  9  Pet.  629,  per  Story,  J.  («)  10  id.  218. 

( p)  3  Ma««.  R.  70.  (0  9  Wen.  64, 68.    14  Ser?.  &  Rawle, 

(g)  6  id.  193.  331.    2  Greenl.  359.    5  Mass.  U.  11, 52. 

(r)  4  Wen.  465.  (u)  9  Wen.  68. 

^25)  See  cases  cited,  1  Com.  on  Con.  246. 

(26)  5  Hill,  107.  Though  an  authority  to  convey  land  is  required  by  the  statute 
of  rrauds  to  be  in  writing,  it  is  otherwise  of  an  authority  to  contract  to  convey.  (Id.) 
It  was  according'lv  held  that  a  (^ntracl  to  convey  lands  belonging  to  two  partners, 
subscribed  with  tne  firm  name^  one  of  them,  under  a  parol  authority  from  the 
otlier,  was  valid  and  binding  as  a^inst  both.  (Id.)  But  if  the  contract  may  be 
made  without  deed,  though  a  seal  oe  added  by  the  agent,  and  his  authority  be  by 
parol,  or  merely  implied,  this  will  not  prevent  its  operating  as  a  simple  contract 
(Id.  per  Cowen,  J.) 

(27)  A  factor  del  credere^  who  has  made  advances  upon  goods  consigned  io  him 
for  sale,  and  which  have  been  delivered,  to  a  third  person  to  forward,  has  a  lien 
upon  the  goods,  and  may  maintain  an  action  against  the  bailee  for  non-deliverj. 
(24  Wen.  169.)  The  doctrine  of  general  lien  in  favor  of  a  factor,  it  seems,  is  not 
confined  to  a  general  agency,  but  applies  as  well  to  a  limited  number  of  distiiict 
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an  action,  in  bis  own  name,  for  the  price  of  goods  sold,  such  lien  shall 
not  be  prejudiced  by  any  set  off  which  the  vendee  may  have  against 
the  principal  ;(t;)  and  where  I  advance  money  on  account  of  goods, 
taking  an  authority  to  sell  them  in  order  to  reimburse  myself,  even  if  I 
Bell  them  in  the  name  of  my  principal,  I  may  sue  in  my  own  name,  pro- 
vided it  does  no  prejudice  to  any  claim  which  the  defendant  may  have 
against  my  principal ;  and  so,  where  a  debt  is  assigned  to  me,  with  au- 
thority to  compound  and  receive  ;  on  submitting  it  to  an  arbitration  for 
a  settlement,  an  award  in  my  favor,  by  my  name,  would  be  binding. 
And  this  doctrine  proceeds  upon  the  notion,  that  in  these  cases  there  is 
not  a  mere  authority,  but  an  authority  coupled  with  an  interest  ;(u?)  so 
that  it  would  be  clearly  otherwise  with  a  mere  naked  agent.(x)  And  every 
agent  who  has  a  special  property  or  interest  in,  and  not  the  bare  custo- 
dy of  that  which  is  the  subject  of  the  contract,  may  bring  an  action 
upon  it  in  his  own  name  ;(y)  and  this  rule  extends  to  the  case  of  an 
auctioneer. (z)  Upon  aa  express  promise  to  pay  a  factor,  for  the 
use  of  the  principal,  the  factor  may  maintain  an  action  in  his  own 
&ame.(a)  (28)  An  agent  of  an  incorporated  company  cannot  sue  in  his 
own  name,  there  being  no  Consideration  as  between  him  and  the  defen- 
daDt.(6)  If  money  have  been  mispaid  by  an  agent,  under  circumstances 
which  give  a  right  to  recover  it  back,  the  agent  may  bring  the  action  in 
his  own  name,  as  well  as  the  principal  ;(c)  and  a  factor  may  bring  ac- 
tions of  trespass  or  trover,  for  injuries  to  the  possession  of  his  priocipaPs 
property  ;(d)  and  it  has  been  said  that  a  factor  to  whom  goods  have 
been  consigned,  and  who  has  never  received  them,  may  maintain 
trover.(c) 

An  agent,  duly  constituted,  acting  within  the  scope  of  his  authority, 
ts  not  liable  upon  his  contract,  if  at  the  time  of  contracting  he  disclose 
the  name  of  his  principal ;  and  there  is  no  difference  in  this  respect  be- 


(o)  18  John.  24.  (a)  4  Mass.  R.  258.                                         if 

(10)  See  1  Com.  on  Con.  247  to  249.  hS  5  id.  491.                                                ^ 

18  John.  24,  and  see  7  Mass.  R.  319.  (c)  Cowp.  805. 

(x)  3  Boa.  ft  Pull.  147.    4  Taunt  1.  {d)  1  H.  Bl.  81. 

10  John.  387.    1  LW.  on  Ag.  215.  («)  1  Bos.  &  Pull.  47.    See  also  cases 

(y)  2  Esp.  R.  493.    1  T.  R.  112.     4  cited  post,  when  treating  of  the  action  of 

East,  228.    2  N.  H.  R.  357.  trover. 

(z)  1  H.  Bl.  81.    2  Marsh.  497.    16 
John.  1. 

transactions  as  to  a  continuous  dealing.  Whenever  the  relation  of  principal  and 
factor  exists,  the  right  of  Hen  attaches,  to  secure  all  advances  made,  or  liabilities 
incurred  in  the  course  of  his  business  by  the  factor.    (26  Wen.  367.) 

(2d)  80  as  to  an  agent  x>r  attorney,  where  there  i»an  express  promise  to  him  and 
his  %€tf  are  subsequently  ratified  by  his  principal ;  althoueh^  as  a  general  rule,  an 
ageat  or  attorney  cannot  sue  in  his  own  name.    (2  Hill,  2l6.) 
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tween  an  agent  of  government  and  a  private  or  any  other  agent.(/) 
Thus,  a  superintendent  of  the  canals  is  not  personally  responsible  for 
ivork  done  or  materials  found  at  his  request,  for  the  repair  of  the  canals 
or  works  connected  therewith,  unless  it  is  manifest  that  it  was  the  in- 
tention of  the  parties  that  he  should  be  personally  liable  ;  and  a  naked 
promise  to  pay  is  not  enough  in  such  case  to  create  a  personal  obliga- 
tion.(g)     He  would  be  liable  in  an  action  on  the  ccLse^  for  damages  sus- 
tained by  an  individual  through  the  negligence  of  workmen  employed 
in  making  repairs.     And  it  seems,  that  in  an  action  against  a  superin- 
tendent for  nonfeazancej  it  would  be  necessary  to  show  his  office  and  all 
other  facts  necessary  to  fix  upon  him  the  duty  of  making  repairs,  as 
that  he  had  funds,  &c. ;  but  for  misfeazanccy  it  is  enough  to   prove 
negligence  or   mismanagement. (29)     A  promissory  note  was   signed 
by  B.  &  B.,  and  they  added,  "  Trustees  of  Union  Religious  Society, 
Phelps,"  which  was  a  corporation  ;  held  that  they  were  personally  lia- 
ble, on  the  ground  that  the  addition  of  "  trustees,"  &c.  was  merely  a 
description  of  the  persons,  and  not  intended  to  charge  the  corporation. (A) 
In  such  a  case  the  makers  are,  prima  facie^  personally  liable  ;  but  such 
presumption  of  liability  may  be  rebutted  by  proof  that  the  note  was  in 
fact  given  by  the  makers,  as  agents  of  a  corporation,  for  a  debt  of  the 
corporation  due  to  the  payee,  and  that  they  were  duly  authorized  to 
make  the  note  as  agents  for  the  corporation  ;  and  such  facts  may  be 
pleaded  in  bar  of  an  action  against  the  makers  personally,  averring 
knowledge  on  the  part  of  the  payee.    And  it  is  no  objection  to  such  de- 
fence that  the  name  of  the  corporation  be  not  correctly  stated  in  the  de- 
scription attached  to  the  signature ;  it  is  enough  if  it  appear  that  the 
makers  did  not  intend  to  be  personally  bound. (t)  (30)     And  where 
money  is  paid  by  mistake  to  the  agent,  for  the  use  of  the  principal,  and 
he  pays  it  over  before  notice  of  the  mistake,  he  is  not  liable,  though  it 
would  be  clearly  otherwise,  if  he  had  notice  not  to  pay  it  over,  or  it  had  not 
actually  been  paid  over,  though  no  notice  had  been  given  ;{j)  as,  where 


(/)  15  John.  1.    2  Kent*!  Com.  3d  (t)  17  Wen.  40. 

ed.  629.    4  Wen.  285.    8  Coweti,  191.  (/)  1  >d.  173.     1  Str.  480.     Cowp. 

See  also  17  Wen.  40.  568.    1  Vem.  136,  206.    Doug.  696.    5 

Ig)  12  Wen.  179.  Kip.  R.  103. 

(ft)  8  Cowen,  81. 


(29)  17  Wen.  250. 

(r 


^30)  Where  parties  enter  into  a  contract  under  seal,  in  their  individual  charaC' 
Ura,  not  describinff  themselves  as  trustees^  agents,  or  a  commitUey  they  are  pirBOti' 
ally  responaibU,  although  thejr  in  fact  contract  as  a  committee,  in  anticipation  of 
the  incorporation  of  a  literar]^  institution.  Parol  proof  is  not  admissible,  in  such 
case,  to  snow  that  it  was  not  intended  they  should  be  perM>naIly  liable  (21  Wen- 
101.) 
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the  collector  of  the  Schenectady  bridge  received  toll  unwarrantably, 
from  a  man  going  to  and  from  a  saw  mill  on  business  ;  though  no  ex- 
press notice  was  shown  not  to  pay  over  the  toll  to  the  company,  yet  the 
action  was  held  to  lie— rthe  money  not  appearing  to  have  been  actually 
paid  over  ;(A:)  and  so,  where  the  agent  compels  the  payment  of  money, 
and  it  is  not  paid  expressly  for  the  use  of  the  principal ;  in  such  case, 
although  the  money  be  paid  over,  yet  the  agent  is  responsible,  without 
notice,  on  the  ground  that  the  payment  is  made  on  compulsion. (/) 
Where  one  erroneously  paid  a  sum  by  way  of  duty  to  a  revenue  officer, 
proof  by  the  latter  that  he  had  paid  the  money  over  to  his  superior,  was 
held  to  be  a  good  defence  ;(m)  but  ijt  would  have  been  otherwise  if  the 
payment  had  been  compulsory,  (n) 

An  agent  may  become  personally  liable  on  contracts  made  by  him  in 
that  capacity,  in  the  following  cases.  1.  Where  the  principal  is  not 
known.  Thus,  if  a  factor  or  servant  buy  goods  generally,  and  do  not 
upon  the  contract  declare  that  he  buys  only  as  factor  or  servant,  in  such 
a  case  he  is  chargeable  in  his  own  right :  and  in  all  cases  where  a  factor 
delivers  goods  as  his  own,  and  conceals  his  princ  ipal,  he  is  to  be  taken 
to  all  intents  as  the  principal ;  yet  the  principal  is  also  liable  upon  such 
contracts,  when  discovered,  and  either  may  be  prosecuted. (o)  2.  Where 
there  is  no  responsible  principal,  (except  in  the  case  of  public  agents,) 
as  in  the  following  instance  :  A.  agreed  with  B.  and  C.  to  pave  their 
streets  in  Putney;  and  they,  on  behalf  of  the  parish,  agreed  to  pay  him — ^ 
the  work  being  done,  A.  filed  a  bill  against  B.  and  C,  and  it  was  held 
that  they  were  liable,  and  must  take  their  remedy  over  against  the  rest 
of  the  parish.  As  a  case  coming  within  the  exception  above  mentioned, 
instance  the  case  of  the  Governor  of  Quebec,  by  whose  order  various 
articles  had  been  supplied  for  the  use  of  the  settlement,  who  was  deemed 
not  to  be  answerable  personally  for  the  price  of  them.(p)  3.  Where 
be  individually  binds  himself  by  his  own  undertaking ;  as  where  he 
draws  a  bill(31)  or  enters  into  any  other  contract  in  his  own  name, 


(ik)  7  John.  179.  1S19,  p.  292.    11  Serg.  &  Rawle,  375. 

(0  9  id.  201,  and  see  on  this  subject,  15  John.  1.     12  Wen.  417.    2  Liv.  on 

1  Com.  on  Con.  249  to  252.  1  Taunt.  359.  Ag.  200.  1  Camp.  86.  Id.  109.  4 
(m)  4  T,  R.  553.  Taunt.  576,  n.  a.  10  Wen.  271.  18  id. 
(n)  9  John.  201.  425. 

(o)  See  15  East,  62.    2  Pick.  R.  221.  (p)  Hardr.  205.     1  T.  H.  172.    See 

2  Kent's  Com.  3d  ed.  629.  7  T.  R.  350,  also  2  Pick.  R.  221.  Paley  on  Prin.  and 
n.  2  £sp.  R.  567.  Peake's  N.  P.  Cas.  Ag.  Lond.  ed.  1819,  p.  295.  2  Kent's. 
120.    Paley  on  Prin.  and  Ag.  Lond.  ed.  Com.  3d  ed.  629. 

(31)  Or  sabmits  a  matter  to  arbitration.    (5  Hill,  419,  per  i^elson,  Ch.  J.) 
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without  stating  that  he  acts  as  agent. (9)  4.  Where  he  exceeds  his 
authority.  Thus  a  broker,  who  was  limited  by  his  commission  to  the 
purchase  of  a  particular  kind  of  silk,  having  contracted  on  behalf  of  his 
principal  for  the  purchase  of  a  different  kind,  it  was  held,  that  his  prin- 
cipal was  not  bound  by  the  contract,  but  that  he  was  himself  liable  to 
the  sellers  for  the  loss  upon  the  resale. (r)  And  a  party  with  whom  an 
agent  contracts  is  not  bound  to  look  to  the  principal  for  so  much  of  the 
contract  as  the  agent  was  authorized  to  make,  but  may  hold  the  ageot 
responsible  to  the  full  amount  of  the  contract.(5)  (32) 

^n  auctioneer^  being  both  a  baileje  and  an  agent,  besides  generally  be- 
ing liable  for  duties,  has  such  an  interest  in  the  goods,  or  other  subject 
of  his  sale,  that  be  may  maintain  an  action  in  his  own  name,  for  the 
price  of  the  article  sold  ;{t)  but  the  vendee  may  set  off  a  debt  due  him, 
from  the  principal. (u)  He  is  personally  liable  for  the  deposit  money, 
(if  any)  where  a  good  title  cannot  be  made  to  the  purchaser  ;  and  so^  in 
damages  for  not  delivering  the  article,  if  he  does  not  disclose  the  napie 
of  his  principal. 

An  auctioneer  pnay  sell  goods  for  less  than  the  sum  directed  by  the 
owner,  though  if  he  be  directed  to  set  th^m  up  at  such  a  price,  he  roust 
abide  his  instructions ;  but  employing  a  person  at  the  auction  to  bid 
for  the  owner,  called  puffings  is  a  fraud  upon  the  public,  and  would  ren- 
der the  sale  void.(i;) 

I  employ  an  auctioneer  to  sell  an  estate  to  which  I  have  no  title;  he 
sells  it,  and  receives  deposit  money,  which  he  is  obliged  to  refund  with 


(g)  See  11  Serg.  8^  Rawle,  362,  374,  791.    9  Serg.  &  R«wle,  212.    8  JphD. 

6.    5  Taunt.  749.   1  Marsh.  454.  5  East,  Cas.  70.    Paley  on  Prin.  and  Ag.  Loud. 

148.    1  Bos.  &  Pull.  368.    ]  T.  R.  181.  ed.  1819,  p.  303.    2  Kent's  Com.  3d  ed. 

11  Mass.  R.  29.    6  Maule  &  Sehv.  349.  630. 

2  Pick.  R.  221.    Paley  on  Prin.  and  Ag.  (s)  11  Wen.  477,  8. 

Lond.  ed.  1819,  p.  298.    2  Kent's  Com.  (O  1  H.  Bl.  81.    2  Marsh.  497.    16 

dd  ed.  630.    See  also  1  Com.  on  Con.  John.  1. 

252  to  254.  (u)  7  Taunt.  243. 

(r)  1  Esp.  R.  111.    See  also  3  T.  R.  (v)  6  T.  R.  642.    Cowp.  395. 

(32)  Where  a  quantity  of  butter  was  put  into  the  hands  of  an  agent,  who  was 
oroceeding  to  the  city  of  New-York  to  sell,  with  directions  to  do  the  heat  he  could 
with  it;  to  do  €18  toeu  with  it  09  tf  it  was  his  own;  and  the  agent  after  endeavoring 
in  vain  to  dispose  of  it  in  New- York  at  a  (air  price,  sent  it,  together  loith  his  own^ 
to  a  southern  market,  it  was  held,  that  the  question  whether  this  was  or  was  not  an 
excess  of  the  agent's  authority  was  a  question  for  the  jury  to  decide,  upon  evidence 
as  to  the  usual  course  of  business  in  relation  to  such  matters.  (21  Wen.  610.3  Or- 
dinarily, an  action  of  trover  will  not  He  by  a  pritocipal  against  his  assent,  unless  it 
appear  that  the  agent  has  converted  the  property  of  his  principal  to  his  own  use,  or 
disposed  of  it  contrary  to  his  instructions ;  there  must  be  some  act  of  the  agent;  t 
mere  omission  of  dii/y,  is  not  enough,  though  the  property  be  lost  in  consequence 
of  the  neglect  Nor  will  trover  He  where  the  agent,  though  wanting  in  good  faith, 
has  acted  within  the  general  scope  of  his  powers.    (Id.^ 
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costs ;  his  proper  remedy  over  against  me,  is  a  special  action  on  the  case, 
and  not  assumpsit.  (10) 

As  between  principal  and  agent,  in  order  to  maintain  an  action  against 
the  latter,  the  principal  must  prove  that  he  was  guilty  of  a  breach  of 
positive  orders,  gross  negligence  or  fraud  ;(x)  and  even  then,  if  he  re- 
cognize the  acts  of  his  agent,  he  cannot  have  his  action  i{y)  and  an 
agent,  having  a  discretion,  will  always  be  protected,  if  he  act  according 
to  the  best  of  his  judgment  i{z)  and  if  no  mode  of  doing  the  business  is 
prescribed,  and  the  agent  deviates  from  the  ordinary  mode,  he  is  lia« 
ble  i{a)  but  if  he  follows  the  ordinary  mode,  and  a  loss  happens,  he  is 
not  responsible,(6)  except  in  so  doing,  he  knowingly  and  advisedly 
works  an  injury  to  bis  principal  j  as,  if  he  sell  his  goods  upon  credit,  to 
a  person  whom  he  knows  at  the  time  to  be  insolvent  ^c)  and  for  a  want 
of  competent  skill  and  fidelity,  the  agent  is  also  liable  i{d)  and  he  is  lia- 
ble for  a  loss  occasioned  by  his  carelessness,  although  the  services  were 
rendered  gratuUotisly  ;(e)  but  gratuitous  agents  are  not  responsible,  if 
they  take  the  same  care  as  they  would  of  their  own  affairs ;{/)  neither 
are  they  liable  for  a  mere  general  nonfeazance.(g) 

Where  an  agent,  having  received  money,  unreasonably  neglects  to  in- 
form his  employer  of  it,  he  is  liable  for  interest  from  the  time  when  he 
ought  to  have  given  information.  (A)  (33)  So,  if  he  sells  the  goods  of 
his  principal  on  credit,  taking  a  note  for  the  price,  and  gives  notice  of 
the  sale  to  his  principal,  and  credits  him  in  account  with  the  amount  of 
it,  but  omits  to  give  notice  of  the  nonpayment  of  the  note  at  maturity, 
the  agent  becomes  responsible  for  the  whole  amount  of  the  debt,  and  it 
is  not  necessary,  to  enable  the  principal  to  recover  in  such  a  case,  that 
he  should  prove  he  has  sustained  any  damage.(t) 

The  remedy  against  the  agent  in  the  cases  above  mentioned,  is  by  ac- 
tion on  the  case  as  for  a  wrong,  or  if  assumpsit,  on  the  implied  under- 


(10)  See  1  Com.  on  Con.  254  to  269.  (6)  Cowp.  480. 

(x)  See  1  Com. on  Con.  261  to  268.    I  U)  12  Mod.  R.  614. 

John.  Cas.  174.    2  Caines,  310.    1  H.  Bl.  {d)  6  Conn.  R.  439. 

159.    4  Camp.  183.  U)  9  Pick.  R.  369,  393.    t  Wafli.  Tj. 

(y)  1  John.  Cas.  110.    2  id.  424.    1  S.  C.  C.  R.  152. 

Caines,  526.     Paley  on  Prin.  and  Ag.  (/)  1  Esu.  R.  75.    2  Ld.  Raym.  909. 

Lond.  ed.  1819,  p.  5.  Cg)  Id.  209. 

(z)  3  Caines,  226.  (h)  9  Pick.  R.  368. 

(a)  2  V^ils.  325.  (0  4  Rawle,  223. 

(33])  It  is  the  duty  of  ti  mere  collecting  arent  who  receives  money  on  account  of 
bis  pnncipal,  to  pay  it  over  within  a  reasonable  time  ;  and  if  it  be  not  so  paid,  the 
principal  may  maintain  an  action  for  it  without  any  previous  demand.  (5  Hill, 
te5.)  So  as  to  a  sheriff  who  neglects  to  pay  over  moneys  collected  by  him  on  exe- 
cution. But  a  foreign  factor  receiving  the  proceeds  of  sales  made  oy  him  is  not 
liable  until  after  demand.    (Id.  Per  (x»wen,  J.) 


ii..k 
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taking.  To  support  these  actions  it  is  necessary  to  prove,  1.  actual 
damage  ;  2.  negligence  or  default  in  the  agent.  As  to  the  first,  the  loss 
of  a  supposed  or  probable  advantage  is  not  sufficient,  and  therefore  in 
an  action  against  an  agent  for  not  procuring  an  insurance,  it  is  a  suffi- 
x^ient  defence,  that  the  insurance,  if  made,  could  not  have  been  enforced 
by  law  ;  nor  is  it  any  answer  to  that  defence,  that  by  usage  and  courte* 
sy,  such  insurances  are  generally  paid.  Secondly,  the  damage  must  ap* 
pear  to  have  been  brought  about  by  the  default  of  the  agent ;  and  he  is 
chargeable  with  the  consequence  of  ignorance.  (^*)  (1) 

An  agent  acting  under  a  del  credere  commission  is  liable  to  his  princi- 
pal, though  he  is  never  paid. (A:) 

Agents  of  government,  (duly  appointed)  as  we  have  already  seen,(?) 
are  not  personally  liable  ;  as  the  commander  of  a  fort,  contracting  for 
supplies  of  provision,  or  other  articles  under  instructions  from  govern- 
ment ;  a  captain  for  meat  or  forage,  supplied  to  his  troops  ;(m)  but  it 
should  appear  that  he  contracted  in  his  official  character,  on  account  of 
government,  and  that  credit  was  given  to  government  by  the  seller.(n) 
And  where  it  does  not  appear  that  a  public  agent,  in  making  a  contract, 
acts  expressly  or  ostensibly  as  a  public  agent,  it  will  be  deemed  a  pri* 
Vate  cotitract  ;(o)  and  where  he  acts  as  a  public  agent,  he  is  not  person- 
ally bound,  even  though  the  terms  of  the  contract  be  such  as  might,  in 
a  case  of  a  private  nature,  involve  him  in  a  personal  obligation .{p) 

Payment  to  an  agent,  while  his  authority  continues,  and  without  pro- 
hibition from  the  principal,  operates  as  a  discharge  of  the  liability  ;{q) 
only  in  cases,  however,  where  the  usual  mode  of  dealing  warrants  pay- 
ment, (r)  On  written  securities,  the  debtor  is  bound  to  see  that  the  par- 
ty to  whom  he  pays  the  money,  is  in  possession  of  the  security ;  and 
payment  to  an  agent  not  in  possession  of  the  security,  will  not  bind  the 
principal. (5)  It  is  presumed,  however,  that  where  an  express  authority 
is  given  to  receive  money  upon  a  written  security,  as  for  instance,  the 
interest  on  a  bond,  a  payment  by  the  creditor  to  the  agent  would  be 
binding  upon  the  principal,  even  though  the  bond  be  in  the  possession 
of  the  principal. 


gSee  13  Petend.  Abr.  751,  n.  (p)  2  Kent's  Com.  3d  ed.  632,  aifd  ca- 

1  T.  R.  112.    Id.  285.  ses  there  cited. 

0  Ante,  p.  95,  97.  (q)  8   Pidc.   R.  44.     Cowp.  56.    2 

^m)  See  1  Com.  on  Con.  272  to  280.  Camp.  24. 

(n)  3  Caines,  69.    13  John.  313.  (r)  11  East,  38. 

(oj  13  John.  313.    18  id.  122.  C«)  ^  Salk.  157.    13  East,  432. 

(1)  An  action  will  not  lie  against  a  factor  or  agent  to  whom  goods  are  sent  to 
ba  sold  at  auction,  without  a  demand  of  the  proceeds,  or  instructions  to  remit,  be- 
fore suit  brought    (24  Wen.  203.) 
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Persons  who  are  disqualified  from  acting  in  their  own  capacity,  as  in- 
fants, married  women,  a1iens(/)  and  slaves,(t4)  may  yet  act  as  agents  or 
attorneys  for  others. 

The  authority  of  an  agent  may  terminate  by  the  death  of  the  agent  j 
by  the  limitation  of  the  power  to  a  particular  period  of  time ;  by  the 
execution  of  the  business  which  the  agent  was  constituted  to  perform  ; 
by  a  change  in  the  state  or  condition  of  the  principal ;  by  his  express 
revocation  of  the  power  ;  and  by  his  death. (t>)  And  a  joint  authority 
to  two  agents,  terminates  by  the  death  of  one.(i(?)  Where  a  power  of 
attorney  constitutes  part  of  a  security  for  money,  or  is  necessary  to  give 
effect  to  such  security,  or  where  it  is  given  for  a  valuable  consideration, 
it  is  not  revocable. (a;)  If  a  principal  be  an  unmarried  woman  when  the 
power  is  given,  it  is  determined  by  her  marriage,  (y) 


There  is  frequently  a  difficulty  in  settling  the  liability  of  partners. 
Persons  are  deemed  partners  by  the  law,  where  they  go  shares  in  the 
profits  of  any  trade,  or  where  they  place  their  money,  effects,  labor  and 
skill,  or  some,  or  all  of  them,  in  lawful  commerce  or  business,  under  an 
agreement  to  divide  the  profit,  and  bear  the  loss  in  certain  proportions, 
whether  they  are  publicly  known  as  partners  ojj^ot.^i^or^wh^  qne  per- 
mits another  to.^se'hi^.crc<liti'a:i(f- hold  *hiRi  aitf  •aft" 'jom'tly  "liable  with 
himself  3  in  these'  c^ses,*tl)ey\ire*jbihtly*liabie  for  whatever  is  furnished 
on  the  partnership  account,  during  its  continuance.  And  if  a  person 
represent  himself  to  be  a  partner,  though  in  fact  he  is  not  so,  and  there- 
by induces  a  person  to  give  credit  to  a  concern,  he  will  be  liable  as  a 
partner.(2)  An  agreement  between  two  or  more  persons  to  participate 
in  the  profits  growing  out  of  a  speculation,  and  that  each  shall  bear  a 
portion  of  the  loss,  is  a  partnership,(2)  but  it  would  be  different,  if  one 
of  the  parties  was  to  bear  no  portion  of  the  losses.(3)  An  agent  paid 
out  of  the  profits  of  an  adventure  is  not  a  partner. (4)     Where  parties 


(0  Co.  Lit  52,  a.    Pal^y  on  Prin.  and  (vo)  Id.  645. 

Aff.  Lond.  ed.  1819,  p.  2.    Liv.  on  Ag.  (x)  Id.  643. 

32,  33.  (y)  Id.  644. 

(u)  1  Hill's  (South  Car.)  R.  270.  (z)  Cb.  on  Bills,  8th  Lond.  ed.  44. 

(9)  See  2  Kent's  Com.  3d  ed.  642. 

(2)  4  Bam.  &  Aid.  663. 

(3)  4  T.  R.  353. 

(4)  5  Taunt.  74.  4  id.  26.  It  seems,  that  a  party  connected  with  a  partner- 
ship, who  receives  a  compensation  for  his  services,  graduated  by  the  profits  of  the 
businesi,  is  not  a  partner  even  as  to  third  persons.    (18  Weiw  175.   See  also  19  id. 

.) 
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associate  themselves  in  business,  under  an  agreement  that  no  partner- 
ship shall  exist^  they  are  not  partners  between  themselves,  though  they 
may  be  as  to  third  persons,(6)  and  a  person  will  be  considered  a  partner 
by  furnishing  services  instead  of  money,  and  receiving  part  of  the 
profits,(6)  even  where  he  acts  as  agent.(7)  And  where  one  agreed  to  fill 
a  lime  kiln,  and  the  other  to  burn  it,  it  was  held  that  they  were  part- 
ners ;(8)  and  a  contract  that  one  shall  provide  a  shop,  loom  and  tackle^ 
the  other  perform  the  la*bor  of  weaving,  and  each  receive  half  the  profits, 
is  a  partnership. (9)  A  partnership  may  exist  between  attorneys,  con- 
veyancers, mechanics,  owners  of  a  line  of  stage  coaches,  artisans  or  far- 
mers, as  well  as  between  merchants  and  bankers.(a)  (10)  If  there  be 
no  agreement  between  partners  as  to  the  proportion  of  the  profits  which 
each  one  is  to  have,  then  the  general  conclusion  of  law  is,  that  the  part- 
nership losses  are  to  be  equally  borne,  and  the  profits  equally  divi- 
ded.(6) 

Where  one  has  been  publicly  known  as  a  partner,  he  will  be  liable 
for  debts  contracted  under  the  name  of  the  old  firm,  or  for  articles  relat- 
ing to  the  former  partnership  concern ;  and  be  will  be  liable  for  such 
debts  contracted,  or  articles  obtained,  even  after  he  has  retired  from  the 
firm,  unless  public  notice  be  given  of  the  dissolution.  And  even  if  due 
notice  be  gij^n,,yetj  if  the  retiring  partner  willingly  suffers  his  name  to 
continue'ini$^-Bjcniylii.Jvill  gtiH'l^lieldeBr.:  .The  most. proper  way  of 
giving  this  notice,*is''  to  lidverfr^ 'flie.-'disBorittion'i'  bi  nb'rne  newspaper 
nearest  the  neighborhood  where  the  firm  principally  resided  and  dealt. 
This  will  be  sufficient  and  effectual,  as  to  all  persons  having  no  previous 
dealings  with  the  firm,  but  not  as  to  those  who  have  trusted  them. 
These  latter  should  be  particularly  advised  of  the  dissolution.(ll)     No 


(a)  8  Kent's  Com.  3d  ed.  27,  n.  b.  (6>  Id.  27.    6  Wen.  368. 


s 


6  Serg.  k  Rawle,  333. 


serg.  < 
16  John.  34. 

'7)  3  Har.  &  John.  505;  2  Har.  &  Gill,  295. 

'8)  5  Wen.  274. 

'9)  2  Watts'  Rep.  342. 

^10)  Where  three  persons  ran  a  line  of  stage  coaches  ftom  Utica  to  Rochestifi 
the  route  being  divided  between  (hem  into  three  sections,  (he  occupant  of  each  fur- 
nishing his  own  carriages,  horses,  and  drivers,  and  paying  (he  expenses  of  his  own 
section,  but  the  tnoney  received  as  fare  was  divided  among  the  parties  in  proportion 
to  the  leng(h  of  each  one's  route  ;  it  was  held,  that  they  were  jointly  liable,  as  eo- 
partners,  to  a  third  person,  for  an  injury  sustained  by  being  thrown  from  a  wagon 
which  came  in  collision  with  the  coach  of  one  of  tl^em,  threnirh  the  neiriiirence  of 
his  driver.    (18  Wen.  175.)  6  6  6 

(11)  In  case  of  the  dissolution  of  a  co-partnership,  actual  notice  of  the  dissolu- 
tion must  be  brought  home  to  persons  with  whom  the  firm  has  had  dealings,  to  pro- 
lect,  as  to  such  psrsons,  one  partner  from  the  acts  of  another,  after  dissolution. 
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notice  is  requisite,  where  a  partnership  is  dissolyed  by  operation  of  law  ; 
as  in  case  of  a  partnership  between  subjects  of  two  countries,  having 
each  his  domicil  in  his  own  country,  dissolved  by  a  declaration  of  war. 
A  dormant  partner  may  withdraw  without  giving  public  notice  of  disso- 
lution ;{c)  and  it  would  seem,  that  no  notice  is  necessary  in  case  of  the 
death  of  a  partner  ;  wh^ch  of  itself  works  a  dissolution  cf  the  partner- 
8hip.(d) 

When  a  partnership  is,  by  notice,  by  death,  or  by  any  other  mode  of 
determination,  actually  ended,  no  person  can  make  use  of  the  joint  prop- 
erty inconsistent  with  the  purpose  of  winding  up  the  concern  ;  and  the 
power  of  one  partner  to  bind  the  other  ceases  entirely  ;(e)  and  even  his 
acknowledgment  of  a  debt  will  not  bind  his  former  copartners,(y )  ex- 
cept where  the  existence  of  the  original  partnership  debt  is  first  proved 
or  admitted  :  in  such  case  it  would  be  binding,  as  to  demands  not  barred 
by  the  statute  of  limitations. (g)  And  although  an  acknowledgment  of 
a  debt  by  a  partner,  after  dissolution,  will  be  sufficient  to  defeat  the 
statute  of  limitations,  w^ere  the  demand  is  not  barred  by  the  statute, 
yet  it  will  not  be  sufficient  to  revive  a  debt  already  barred ;  and  the 
reason  of  the  distinction  is,  that  the  acknowledgment  of  a  debt,  barred 
by  the  statute^  is  not  the  mere  continuation  of  the  original  promise,  but 
a  new  contract ;  and  the  power  to  create  a  new  right  against  the  part- 
nership does  not  exist  in  any  partner  after  dissolution  ;{h)  (12)  though, 
after  dissolution,  one  partner  cannot  bind  the  firm  by  a  note,  yet  he  may 
liquidate  a  previous  account  ;(13)  and  so  after  dissolution,  a  release  by 
one  partner,  to  a  partnership  debtor,  is  a  bar  of  any  action  at  law  against 
tl^  debtor.(14)     During  their  connexion  in  business,  the  act  of  each 


(e)  5  Cowen,  534.  Anthon's  N.  P.  119,  and  see  7  Cowen, 

{d)  See   3  Meriv.  615.      8  Swanst.  650. 

490,  n.  (g)  6  John.  267.    15  id.  3.    11  Pick. 

(e)  2  John.  300.    See  1  McCord,  388.  R.  400.    4  Paige,  17. 

(/)  3  John.    536.     15   id.    409.    2  (h)  1   Pet  351,   373.      17  Serg.  & 

Const.  R.  S.  Car.  685.    9  Cowen.  420.  lUwle,  126,     1  Penn.  R.  135.     2  Blackf. 

Ind.  R.  371.    7  Cowen,  650.    9  id.  420. 

(22  Wen.  182.  1  Hill,  572.)  As  to  what.amounts  to  actual  notice,  see  22  Wen. 
182.  Notice  of  dissolution,  published  in  a  newspaper,  and  thus  accidentally  reach- 
ing a  bank  director,  is  not  equivalent  to  actual  notice  to  the  bank ;  especially 
where,  b^  the  charter,  the  director  has  no  power  to  act  for  the  instituUon,  save  in 
conjunction  with  others.    (1  Hill,  572.) 

(12)  Therefore,  one  partner,  after  dissolution,  cannot  bind  his  former  partner  by 

S'ving  a  promissory  note  in  the  name  of  the  lirm.  (2  Hill,  520.)  Nor  even  by 
e  renewal  of  a  partnership  note.  (1  Hill,  572.)  Nor  will  a  power  reserved  to 
him  in  the  articles  of  dissolution  "  to  settle  the  business  of  the  firm,"  and  for  that 
purpose  ''  to  use  their  name,"  enable  him  so  tol>ind  his  former  copartner.     (Id.) 

(13)  11  Wen.  96.    The  extent  of  a  power  to  aettle,  considered  and  discussed. 
(1  Hill,  572.) 

(14)  4  Binn.  375. 
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partner,  in  transactions  relating  to  the  partnership,  is  considered  the 
act  of  all,  and  binds  all ;  and  the  acknowledgments,,  or  entries  in  the 
firm  book,  by  one  partner,  are  binding  on  the  whole  ;(i)  but  if  the  act 
of  the  partner  is  out  of  the  course  of  the  partnership  concerns,  it  does 
not  bind  his  copartner,  although  he  be  present  and  hear  the  contract 
under  which  he  is  sought  to  be  held  liable  ;(j)  and  a  guarantee  by  one 
partner  is  not  binding  on  the  others,  unless  in  the  regular  line  of  bu- 
siness, or  afterwards  adopted  by  them. (A;) 

The  act  of  one  partner,  though  on  his  indvidual  account,  and  contra- 
ry to  the  private  arrangement  among  themselves,  wull  bind  the  firm,  if 
made  without  knowledge  in  the  party  with  whom  he  deals  of  the  ar- 
rangement, and  in  a  matter  which,  according  to  the  usual  course  of  deal- 
ing, has  reference  to  business  transacted  with  the  firm.(/)     And  a  note 
given  by  a  partner,  in  the  name  of  the  firm,  on.  his  individual  account,, 
does  not  bind  the  firm,  unless  applied  to  its  use,  with  the  knowledge 
and  approbation  of  the  other  partners,  (m)     AMebt  due  to  a  firm  cannot 
be  discharged,  by  applying  it  to  a  debt  dut  by  an  individual  of  the 
firm,  without  consent  of  the  other  partners,(n)  unless  there  be  a  special 
agreement  to  that  purpose  between  all  the  parties. (o)     If  one  partner 
accepts,  draws  or  endorses  a  bill,  in  the  name  of  the  firm,  all  the  part- 
ners will  be  liable,(p)  even  where  the  other  partners  are  ignorant  of 
the  transaction,  and  were  intentionally  defrauded  by  the  partner  ;{q) 
but  the  firm  will  not  be  bound  in  any  case  where  the  persons,  to  whom 
the  bills  or  notes  were  given,  knew  of  the  want  of  authority  of  the 
partner  transferring   them.(r)     And   if  partnership  security  be  taken 
from  one  partner  for  his  individual  debt,  without  the  knowledge  and 
consent  of  the  others,  to  the  creditor's  knowledge,  the  other  members 
of  the  firm  are  not  bound. (s) 

A  partnership  may  be  general,  comprehending  all  the  usual  dealings 
of  the  partners,  or  confined  to  some  particular  branch  of  trade ;  as  dis- 
counting bills  or  notes,  or  the  purchase  and  sale  of  a  specific  quantity 
of  goods,  or  other  particular  act  of  trade,  with  which  the  partnership 
begins  and  ends ;  and  where  the  partners  hold  themselves  out  to  the 
world  in  their  true  characters,  they  are  not  liable  beyond  the  real  scope 


(i)  15  John.  409.    See  also  3  Pick.  R.  (n)  7  id.  336. 

177.    8  Curry's  Lou.  R.  286,  ( o)  1  Hall's  Super.  Ct  R.  348. 

(  f)  10  Wen.  461.  (p)  1  Camp.  384. 

ik)  12  Serg.  &  Rawle,  13.    3  Camp.  (q)  1  Salk.  126. 

478.    2  Barn.  &  Aid.  673.    4  Esp.  R.  (r)  10  East,  264. 

207.    2  Penn.  R.  177.  («)  2  Esp.  R.  524.    1  East,  48.    2 

m  See  3  Kent's  Com.  3d  ed.  40,  n.  c.  Gaines,  246.    2  John.  300.    4  Ser^.  & 

(m)  11  Wen.  75.  Rawle,  397.    3  Pick.  R.  4. 


OF  THE  ACTION  OF  TRESPASS  ON  THE  CASE.  105 

of  their  connexion ;  otherwise,  where  they  represent  and  hold  forth 
their  concern  as  more  extensive  than  it  really  is.  And  where  a  person 
deals  with  one  partner  in  a  matter  out  of  the  scope  of  the  partnership, 
the  intendment  of  law  is,  that  he  deals  with  him  on  his  private  account, 
notwithstanding  the  partnership  name  be  used.(^) 

Partners  must  sue  and  be  sued  jointly.     But  where  there  is  in  fact  a 
partnership,  and  some  of  the  members  are  secret  and  others  ostensible, 
an  action  may  be  brought  by  and  against  the  latter,  nor  can  such  secret 
partnership  be  pleaded  in  abatement.(t^)     And  an  action  may  be  main- 
tained by  the  real  members  of  a  firm,  without  joining  its  nominal  mem- 
bers, if  it  appear  that  they  have  no  interest  in  the  coticern.(v)     And  so 
on  the  other  hand,  where  a  partnership  exists  between  two  attorneys, 
and  a  suit  is  prosecuted  by  them  in  the  name  of  one  of  the  partners 
only,  as  the  attorney  of  record,  an  action  may  be  maintained  in  their  . 
joint  names  against  their  client  for  the  recovery  of  the  costs  of  the 
suit  ;(k7)   and  it  is  perhaps  optional  in  such  case  whether  to  join  their 
names  or  to  prosecute  in  the  name  of  the  attorney  on  record  alone.(x) 
If  a  trader  have  a  clerk  at  a  fixed  salary,  whom  he  holds  out  to  the 
world  as  a  partner,  an  action  upon  a  bill  of  exchange  drawn  in  the 
name  of  the  trader  and  clerk,  cannot  be  maintained  by  the  trader 
alone  ;(y)  and  if  the  partner  omitted  be  an  infant,  it  forms  no  excuse 
for  his  not  being  joined. (2)     Where  the  cause  of  action  be  originally 
joint,  the  party  who  contracts  with  the  firm  may,  notwithstanding  the 
above  rule,  render  it  so  far  separate  as  to  entitle  a  single  member  to  sue 
alone.    Thus,  where  three  persons  employed  the  defendant  to  sell  some 
timber  for  them,  in  which  they  were  jointly  interested,  and  the  defen- 
dant paid  to  two  of  them  their  proportionate  shares  and  took  receipts,  it 
was  held  by  Lord  Mansfield,  that  an  action  might  be  sustained  by  the 


(0  See  2  Starl^.  N.  P.  347.    6  Conn,  lected  in  7  Am.  Com.  Law,  204  to  210. 

R.  674.  As  to  the  efiept  of  omitting-  to  give  due 

([u)  For  the  cases  supporting-  the  fore-  notice  of  dissolution,  and  what  notice  is 

f;oing  remarks  on  the  subject  of  partner-  necessary,  Si3e  6  John.  144;  1  McCord, 

ship,  beside  those  already  cited,  see  1  16;  id.  3S8;  17  Wen.  524;  7  Am.  Com. 

Com.  CD  Con.  285  to  306,  and  324  to  827 ;  Law,  238  to  240.    As  to  suits  by  and 

3  Kent's  Com.  3d  ed.  22  to  69 ;  Chit,  on  against  partners,  see  3  Cowen,  84. 
Con.  67  to  82;  Coll.  on  Partn.  and  Gow        (v)  3  Esp.  R.  238.    2  John.  Cas.  374. 

on  Partn.  generally r   As  to  what  consti-  Sse  also  5  Esp.  R.  199.    14  East,  210. 
tuies  a  partnership,  see  2  John.  Cas.  329 ;        (to)  8  Wen.  665. 
10  John.  226;  1  id.  106  ;  9  id.  470 ;  16        (x)  Id.  per  Sutherland.  J. 
id.  34;  5  Conn.  R.  49 ;  1  id.  373 ;  1  Wen.        (y)  2  Camp.  302.    See  also  1  Bof.  k 

457 ;  18  id.  175 ;  5  Munf.  Va.  R.  442 ;  8  PqII.  67* 

Greenl.  170;  8  N.  H.  R.  64 ;  4  Bara.  &        (sr)  14  East^  810,  211 ;  and  see  cases 

Aid.  663 ;  4  T.  R.  353 ;  5  Taunt.  74 ;  4  there  cited  by  Mr.  Topping  in  aigument 
id.  26 ;  4  £ast»  144,  and  authorities  09!?.^  ^ . 

Vol.  I.  J4'' 
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third  party  for  his  share.(a)  Actions  by  partners  must  be  commenced 
and  prosecuted  in  the  proper  christian  and  sutTiames  of  the  parties, 
and  not  in  the  name  of  the  company  or  firm.(&)  But  in  the  case  of 
two  or  more  partners  of  the  same  surname^  if  the  surname  be  not  added 
to  every  christian  name^  it  is  not  error,  (c) 

In  case  of  the  death  of  one  or  more  of  the  partners,  actions  must  be 
commenced  in  the  name  of  the  surviving  partner  or  partners. (d) 

If  one  of  several  partners  draws,  accepts,  or  endorses  a  bill  or  note, 
or  enters  into  any  other  contract,  not  under  seal,  in  this  name  of  the 
partnership  firm,  or  for  any  thing  relating  to  the  joint  concern,  all  the 
partners  are  bound,  if  the  person  with  whom  the  contract  is  made,  acts 
in  good  faith  ;  and  where  a  partner  gives  the  firm  note,  or  endorsement, 
or  enters  into  any  other  contract  for  his  separate  debt,  this  will  also 
bind  the  firm,  unless  the  creditor  know  that  it  was  without  the  consent 
of  the  other  members  of  the  firm  ;(15)  though  in  some  late  English  and 
American  cases,(e)  it  is  holden  that  such  contract  is  void,  except  where 
a  hcnafide  endorsee  is  concerned.  And  indeed,  except  in  the  case  of  a 
note  or  bill,  passed  to  a  bona  fide  holder,  not  privy  to  such  contract,  it 
is  settled  in  this  state,  that  if  a  man  knowingly  take  a  note,  or  enter  into 
any  other  contract  with  an  individual  partner,  in  the  name  of  the  firm, 
the  individual  partner  being  the  sole  debtor,  such  contract  will  not  bind 
the  firm,  unless  the  creditor  show  that  the  other  partners  were  consult- 
ed, and  assented  to  the  proceeding.(y)  And  a  promissory  note  en- 
dorsed by  one  of  the  firm,  as  security  for  the  debt  of  a  third  person, 
does  not  bind  a  firm.(g)  And  if  a  creditor  knowingly  receive  part- 
nership property,  in  payment  of  an  individual  debt,  an  action  of  trover, 
or  assumpsit  for  goods  sold,  lies  by  another  partner  in  the  name  of  the 
firm,  to  recover  the  price  of  it. (A)     And  where  the  limited,  special  na- 


(a)  See  Gow  on  Partn.  lit  Am.  ed.  p.  (c)  See  8  Kent's  Com.  8d  ed.  43.  See 

168,  9,  and  n.  1.  also  post,  p.  109,  110. 

'^  "  Penning.  R.  75,  137.  (/)  16  John.  34.    2  Gaines,  246.    2 

\  384.  John.  300.    19  id.  154.    See  also  3  Pick. 

East,  497.    1  Ld.  Raym.  340,  R.  5.    4  Serg.  &  Uawle,  397.    6  Munf. 

S.  C.   1  Show.  189.   Com.  Dig:,  tit  Mer-  418. 

chant  (D).  Vin.  Abr.  tit.  Partners  (D).  (g)  1  Wen.  529.    16  John.  38.    Id. 

7  Mass.  R.  257.    1  Dall.  248.    2  id.  65,  157. 

n.    See  also  6  Gowen,  441.    2  John.  (ft)  See  cases  cited  above,  in  note  (/>. 
(Oas.274. 

(15)  All  the  p^rtneri  of  a  finn  aire  bound  bv  a  note  made  by  one  of  the  paitneit 
in  the  name  of  the  firm,  fir  Ate  tfiiliinduai  osfK^,  even  though  it  be  frauduIraUj 
put  into  circulation  as  it  respects  himself,  if  the  note,  before  maturity,  comes  into 
the  hands  of  a  bona  fide  holder.  (20  Wen.  251.)  So  where  a  partner  procures  ^ 
note  to  be  made  to  nis  firm>  as  accommodation  paper,  and  transfers  it  m  tide  co-^ 
partnership  name,  for  his  sole  benefit,  a  eopaitner,  although  wholly  ignorant  of  the 
traDsaclion,  is  liable  to  a  third  endorsee.    (28  id.  Sll.) 
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tare  of  the  partnership  is  publicly  known,  as  if  it  be  published  in  the 
Gazette,  or  otherwise  generally  understood,  and  it  is  strictly  adhered  to 
by  the  partners,  in  all  their  transactions^  the  creditor  must  at  his  peril 
see,  that  his  deal  with  the  individal  partner  relates  to  the  joint  concern, 
and  if  it  does  not,  the  firm  are  not  bound  without  their  as6ent.(t)  And 
this  knowledge  of  the  limited  nature  of  the  concern,  as  to  third  persons^ 
may  be  inferred  from  circumstances.(j)  Where  one  partner  drew  an 
inland  bill  of  exchange  on  the  firm  for  his  individual  debt,  and  accepted 
it|in  the  name  of  the  firm^  such  acceptance  was  holden  Toid.(A;) 

Where  a  partner  guarantees  a  note  given  by  abother  partner  for  his 
individual  debt,  he  waives  any  objection  he  has  to  the  note.(/) 

I  take  a  note,  bill  or  other  security,  from  one  of  a  firm  individually, 
for  a  joint  debt,  without  the  knowledge  of  the  other  partners ;  this  dis- 
charges the  firm  ;(m)  though  it  is  otherwise,  if  such  security  be  received 
specially,  ^^  when  paid,  to  be  placed  to  the  firm  account  f\n)  (16)  and 
so  where  a  partner  executes  a  note  under  seal^  in  the  name  of  the  firm, 
for  a  joint  debt,  without  authority  from  his  copartners,  the  partnership 
debt  is  extinguished,  and  it  becomes  the  individual  debt  of  the  partner.(o) 

Money  lent  to  one  partner,  to  defray  the  expenses  of  travelling  on 
partnership  business,  is  a  debt  of  the  firm  ;(p)  and  where  one  partner 
receives,  but  misapplies  money  due,  or  otherwise  paid  in  on  the  partner- 
ship account,  the  firm  are  liable. ({) 

One  partner  cannot,  in  the  absence  of  an  express  authority,  bind  his 
copartner  by  an  instrument  under  seal,  even  where  the  benefit  is  re- 
ceived by  the  firm  ;(r)  (17)  but  where  the  instrument  is  executed  in  the 
presence^  and  by  the  assent  or  without  objection  by  the  other  partnei*, 
it  is  binding ;(«)  and  it  is  equally  so,  if  he  afterwards  ratify  or  adopt  it ; 


(i)  See  cases  cited,  1  Com.  oq  Con.  (ci)  1  Yerg.  R.  31. 

908  to  819 ;  also  2  Caines,  246.  4  John.  (p )  1  £sp.  R.  406. 

851.   2  id.  aoO.    16  id.  34.    1  John.  Cas.  (g)  See  1  Salk.  292.    Holt's  R.  434. 

171.  Cowp.  814.    5T.  R.  601. 

[j)  4  John.  261.  fr)  7  t.  R.  203. 

[k)  4  Har.  &  McHen.  350.  (s)  4  T.  R.  313.    3  John.  Cas.  180. 

:0  10  Pick.  R.  147.    8  Mass.  R.  1.  2  Caines,  254.    2  John.  213.    2  Cainetf^ 

[m)  4  Esp.  R.  91.    5  id.  l22.   2  Har.  Cas.  in  £r.  1.    9  John.  285.    11  Pick.  R. 

k  John.  474.    6  Munf.  R.  418.  400,  and  cases  cited,  7  Am.  Com.  Law. 

(n)  17  John.  340.  218, 19. 

(16^  tt  seems,  that  the  acceptance  of  a  note  from  one  of  seyeral  partnen,  for  a 
debt  Que  hom  the  finn,  in  lieu  of  the  firm  note  previously  g^ven,  will  not  discharge 
the  other  partners,  unless  there  be  evidence  that  such  was  the  intent  of  the  transac- 
tion ;  and  that,  the  new  note  ^maining  unpaid,  the  creditor  may  recover  his  debt 
under  the  common  counts,  in  an  action  against  all  the  members  of  the  firm.  (22 
Wen.  182.) 

(17)  By  this  we  are  to  understand  that  one  partner  cannot  bind  his  copartner 
by  seid,  where  the  eibct  of  the  instrument  thus  executed  is  to  char  ft  the  firm.  Yet 
he  may,  by  an  instrument  under  seal,  authorize  a  third  person  to  aiachargo  a  debt 
due  to  the  firm.    (20  Wen.  251.) 
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and  this  adoption  may  be  by  parol. (^)  And  an  authority  to  execute  in- 
struments under  seal,  may  be  given  by  parol,  by  one  partner  to  another, 
and  may  be  inferred  from  the  partnership  itself)  as  well  as  from  subse- 
quent assent,  (u)  (18)  And  a  release^  Under  seal)(t^)  or  a  composition 
and  release  of  a  debt  by  deed/u^)  made  bjr  one  partner,  shall  bind  the 
firm.(19)  And  where  I  become  surety  with  one  partner,  in  a  bond  for 
the  partnership  debt,  though,  if  I  pay  the  bond,  I  cannot  sue  both  part- 
ners for  the  money  ;  yet,  if  I  give  the  money  to  my  co-obligor,  to  take 
up  the  bond,  I  can  sue  all  the  partners  for  money  lent.(x)  One  partner 
cannot  bind  the  firm  by  a  submission  to  arbitration,  even  of  matters  aris- 
ing out  of  the  business  of  the  firm.  The  principle  is,  that  there  is 
no  implied  authority,  except  so  far  as  it  is  necessary  to  carry  on  the 
business  of  the  firm.(^) 

No  action  at  law,  except  account,  (of  which  a  justice  has  no  jurisdic- 
tion,) will  lie  by  one  partner  against  another,  either  before  or  after  dis- 
solution, unless  there  be  a  balance  struck  between  them,  and  an  express 
promise  to  pay  ;{z)  (20)  and  within  this  rule  one  partner  cannot  mam- 
tain  an  action  against  his  copartner  for  work  and  labor  done,  &c.  on  ac- 
count of  the  partnership.(a)  (21)  But  where  one  partner  receives  money 
belonging  to  another  partner,  and  carries  it  to  the  partnership  account, 


(0  11  Pick.  400.    See  also  cases  cit-  (y)  3  Bing.  101.    1  Pet.  221. 

ed  7  Am.  Com.  Law,  218,  19.    1  Hall's  (z)  2  Caines,  293.    12  John.  401.  14 

Super.  Ct.  K.  262.  John.  318.    17  id.  80.    2  Conn.  R.  425. 

(u)  19  John.  513.    7  Cranch,  299.  11  4  Moore,  340.    1  Wen.  532.    1  Hall's 

Pick.  R.  405,  6.    20  Mart  Lou.  R.  200.  Super.  Ct  R.  180.    12  Pick.  R.  37a 

1  Hall's  Super.  Ct.  R.  262.  And  where  there  is  a  balance  struck, 
(v)  3  John.  68.    14  id.  387.     1  Wen.  and  a  promise  to  pay,  an  action  may  be 

826.    2  Co.  68.    6  id.  25.    4  T.  R.  519.  maintained,  altbouffh  by  accident,  or 

2  Swanst  576,  580.     4  Binn.  375.     4  otherwise,  some  trifline  debts  owinr  by 
Mason,  206,  232.    4  Gill  &  John.  310.  the  firm  remain  unadjusted.    16  Wen^ 

'w)  17  John.  58.  601. 

[x)  15  id.  409.  (a)  2  Har.  h  GUI,  295. 


e 


CIS)  McWhorter  v.  McMahan,  In  chancery,  Nov.  21,  1843. 

(19)  So  one  of  several  partners  may  assign  an  account  due  to  the  firm,  by  writing 
under  seal.    (5  Hill,  163.) 

C20)  One  partner,  however,  may  maintain  an  action  of  covenant  aeainst  his  co- 
partner, whether  the  covenant  be  to  pay  an^  sum,  or  do  any  act  for  ue  purpose  of 
only  launching^  the  partnership,  or  whether  it  be  to  perfoim  any  of  the  articles  after 
the  partnership  has  commenced.  And  this  action  will  lie  allhough  there  may  be 
accounts  between  the  parties  which  require  unravelling  in  equity.    ^24  Wen.  153.) 

(21)  An  express  promise  by  one  partner,  out  of  his  share  of  the  mcome,  to  pay 
to  another  partner  an  Equivalent  in  money,  for  the  personal  attention  of  the  latter  to 
the  business  of  the  concern,  may  be  enforced  by  an.  action  of  assumpsit ;  notwith- 
standing the  existence  of  the  partnership,  and  that  the  articles  of  copartnership  are 
tinder  seal,  and  provide  for  such  payment  It  is  not  necessary  to  bring  covenant 
on  the  articles.  (25  Wend.  450.)  But  without  a  special  agreement  one  partner 
has  no  claim,  either  iit  law  or  in  equity,  against  his  copartner  for  time  and  services 
b^ftowed  in  the  busiaeis  of  the  fiim«  beyond  that  bestowed  by  his  partner.    (M.) 


OF  THE  ACTION  OF  TBESPASS  ON  THE  CASE.  109 

he  may  be  sued,  in  as8ump&it.(6)  And  even  this  action  of  account 
seems,  by  a  decision  in  the  Connecticut  courts,  to  be  confined  to  a  firm 
of  two  partners  only ;  and  in  all  cases  of  a  more  numerous  firm,  unless 
they  have  settled  the  balance  among  them,  they  are  driven  to  a  court  of 
equity  to  adjust  the  concern,  as  between  themselves. (c)  The  law  in 
Pennsylvania  is  different,(c{)  but  in  the  latter  state  there  is  tio  court  of 
equity.  • 

In  some  particular  cases,  where,  though  partners  as  to  third  persons, 
no  such  relation  exists  between  themselves,  assumpsit  will  lie ;  but  it 
is  difficult  to  form  a  notion  of  this  distinction,  without  seeing  the  cases 
at  large.(6) 

The  existence  of  a  partnership,  and  whether  a  note  was  given  in  a 
partnership  transaction,  is  a  matter  of  inference  from  the  evidence.(/) 
But  the  declaration  of  one,  cannot  be  given  in  evidence  to  prove  another 
his  partner;  it  is  testimony  only  against  the  party  making  the  de- 
claration ;(g)  nor  are  the  declarations  of  all  or  any  of  the  defendants, 
evidence  to  support  a  plea  of  partnership  in  abatement,  for  this  would 
be  to  make  a  man's  declarations  evidence  for  himself.(A) 

A  note  given  by  one  partner,  in  the  name  of  the  firm,  will  be  intend- 
ed to  have  been  made  in  the  course  of  partnership  dealings ;  and  it  lies 
with  the  defendants  to  do  away  this  intendment,  by  proof  on  their  part, 
going  to  show  that  the  note  was  given  in  a  matter  not  relating  to  the 
partnership  business,  and  that  with  the  knowledge  of  the  payee. (t) 

Where  upon  the  renewal  of  an  accommodation  note,  the  borrower 
presented  to  his  endorser  for  signature,  a  note  signed  by  the  name  of  a 
firm,  as  makers,  of  which  firm  he  had  recently  become  a  member,  the 
endorser  was  held  chargeable  with  notice  that  the  note  was  given  for 
the  individual  debt  of  the  borrower. (22) 

Where  it  is  sought  to  charge  a  partner  with  the  payment  of  a  note 


2  T.  R.  476.  (/)  1  Caines,  184. 

2  Conn.  R.  425.  (g)  10  John.  66.    14  id.  216.  7  Wen. 

Case  in  3  Binn.  317,  where  there  216. 

weVe'more  than  two  defendants.  (A)  10  John.  216. 

(0  See  4  East,  144.    1  Camp.  329.   4  (i)  11  id.  544.    6  Wen.  615.    See  also 

Esp.  R.  182.    10  John.  226.    6  Serg.  &  14  id.  133.    16  id.  505. 
Rawle,  333. 

(22)  14  Wen.  133.  And  see  this  case  at  lar^,  for  the  doctrine  in  regard  to  the 
liability  of  partners  for  the  payment  of  notes  given  by  a  copartner  in  the  name  of 
the  firm,  without  their  assent,  and  in  a  matter  not  relating  to  the  business  of  the 
finn.  See  also,  on  the  same  subject,  14  Wen.  141.  146  ;  15  id.  364;  18  id.  466, 
S.  C.  in  court  of  errors ;  17  Wen.  524. 

An  accommodation  endorsement  made  by  one  member  of  a  mercantile  firm 
without  the  assent,  eitlier  express  or  implied,  of  his  copartners  cannot  be  enforced 
•ninst  the  latter ;  except  in  favor  of  a  bonu  fide  holder  without  notice.  Per  Nel-* 
SOD,  Gb.  J.,  (4  Hill,  259.) 
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endorsed  in  the  name  of  the  firm  by  a  copartner,  in  a  matter  not  relating 
to  the  partnership  business^  on  the  ground  of  subsequent  assent^  the  evi- 
dence must  be  strong  and  satisfactory  ;  slight  and  inconclusive  circam- 
stances  will  not  be  sufficient. (23) 

A  note  given  in  the  name  of  a  firm  by  one  of  its  members  for  moneys 
collected  by  him  as  the  agent  of  the  payeej  is  a  valid  note  against  the 
firm,  wheie  the  moneys  thus  collected  were  in  the  nature  of  a  loan  to 
the^rm.  And  in  the  case  of  a  loan  to  a  firm  upon  the  application  of 
one  of  the  partners^  it  is  not  necessary  to  show  the  actual  application  of 
the  money  to  the  use  of  the  firm,  or  the  assent  of  the  other  members  to 
such  application. (24)  But  it  is  a  question  whether,  if  money  is  borroiw'- 
ed  by  one  member  in  bis  individual  character  and  applied  to  the  use  of 
the  firm,  without  the  knowledge  or  assent  of  the  other  parties^  all  tbe 
members  are  liable.  (25) 

In  actions  by  partners,  unless  the  contract,  which  is  the  foundation  of 
the  action,  has  been  expressly  made  with  all  the  members  of  the  firm,(/) 
or  unless  the  action  be  brought  on  a  bill  endorsed  in  blank,  in  which 
case  no  joint  interest  need  be  proved,(/(;)  the  plaintiffs  must  prove  that 
they  were  all  partners  at  the  time  of  the  contract,(/)  or  they  will  be  non- 
suited. This  proof  is  usually  made  by  the  oral  testimony  of  clerks  or 
other  agents  or  persons,  who  know  that  the  alleged  partners  have  actual- 
ly carried  on  business  in  partnership,  or  acted  as  partners  j  and  it  is  un- 
necessary to  produce  any  deed  or  other  agreement  by  which  the  copart- 
nership may  have  been  constituted. (m) 

General  reputation,  connected  with  other  circumstancesy(26)  is  suffi- 
cient prima  faciej  to  make  out  a  partnership,  as  against  the  firm  ;  and 


j)  Cowp.  569.  Cm)  1  SUrk.  R.  406.    5  Binn.  246.   I 

^k)  3  Camp.  239.  Canines,  184. 

[I)  5  T.  R.  709. 

23)  See  14  Wen.  146. 

'24)  16  Wen.  605.    See  alse^  17  id.  47. 

^26)  See  16  Wen.  605. 

^26)  But  in  Smith  v.  Griffith,  (3  Hill,  333,)  it  was  decided  that  evidence  of  gen- 
eral reputation,  alone,  is  not  competent  for  that  purpose ;  the  court; coming  to  (he 
conclusion  that  such  evidence  was  unsupported  by  any  sound  or  analogous  princi- 
ples ;  that  the  rule  itself  was  of  most  dangerous  tendency  in  practical  operation, 
and  one  which  had  heen  rather  acquiescea  in,  as  respectea  a  few  cases,  than  estab- 
lished by  any  settled  adjudication  of  the  supreme  court.  See  also  20  Wen.  81 ; 
where  it  was  held  by  the  supreme  court  that  general  reputaium  of  a  partnerMhip^ 
standing  alone,  and  not  offered  in  corroboration  of  fact9  and  ctrcutnsjances,  is  not 
enough  to  prove  the  existence  of  a  partnership  ;  and  it  is  doubtful  whether  proof  of 

Senerai  reputation  is  admissible,  even  as  auxiliary  evidence.  The  judgment  of 
le  supreme  court  in  thiB  case  was  reversed  by  the  court  fcnr  the  correction  of  er- 
rors, but  upon  a  different  point.  The  chancellor  in  his  opinion  concurs  with  the 
supreme  court ;  and  Mr.  Senator  Edwards  dissents,  in  regard  to  the  rule  above  laid 
down,  which  waa  incidentally  discuMcd.    (72  Wen.  264.) 
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where  the  defendants  have  acknowledged  the  existence  of  partnership 
articles,  which  they  refuse  to  produce  on  notice,  it  is  reasonable  to  in- 
fer, that  if  produced,  they  would  establish  the  partnership  acknowledg- 
ed, (n)  Where  a  witness,  a  commission  merchant  in  J^Tew-York^  testi- 
fied, that  he  became  acquainted  with,  and  did  much  business  for  a  mer- 
chant at  Antiguaj  and  understood,  in  the  course  of  his  business,  and 
frop)  general  report,  that  he  was  a  partner  in  a  firm  in  London,  on  whom 
he  had  drawn  a  bill  of  exchange,  though  the  witness  had  not  known,  or 
heard  of  the  drawer,  or  of  the  drawees,  until  more  than  six  months  after 
the  bill  was  drawn  :  heldj  that  this  evidence  was  sufficient,  prima  facu^ 
to  show  that  the  drawer  was  a  partner  in  such  firm.(o) 

One  partner  cannot  introduce  another  into  the  firm,  without  the  con- 
sent of  all  concerned. (p) 

Where  one  partner  assigns  all  his  stock,  the  partnership  is  dissolved. 
And  he  cannot  be  restrained  by  a  covenant  in  the  articles  from  exercis- 
ing the  power  to  make  such  an  assignment.(9) 

Dormant  or  secret  partners,  are  those  who  participate  in  the  profits  of 
the  trade,  and  conceal  their  names.     They  are  equally  liable  when  dis- 
.  jcovered,  as  if  their  names  had  appeared  in  the  firm,  and  although  they 
were  unknown  to  be  partners  at  the  time  of  the  creation  of  the  debt.(r) 
'  They  cannot  join  as  plaintiffs  in  an  action,  but  are  suable  as  defen- 
dants. («) 

Each  individual  member  is  answerable  for  the  whole  amount  of  the 
debts,  without  reference  to  the  proportion  of  his  interest,  or  to  the  na- 
ture of  the  stipulation  between  him  and  his  associates.(^) 

The  acts  and  contracts  of  an  infant  partner  are  voidable  ;  but  if,  on 
arriving  at  full  age,  he  does  not  disaffirm  the  partnership,  and  give  no- 
tice of  it  to  those  with  whom  the  partnership  have  had  dealings,  he  will 
be  responsible  for  subsequent  debts  contracted  on  the  credit  of  the  part- 
nership, (v) 

Each  partner,  in  ordinary  cases,  and  in  the  absence  of  fraud  on  the 
part  of  the  purchaser,  has  the  complete  right  of  disposing  of  the  whole 
partnership  interests,  and  is  considered  the  authorized  agent  of  the 
firm.(i;)  (27)     He  may  assign  over  the  partnership  effects  and  credits 


I 


n)  14  John.  215.  («)  2  Taunt.  324.    2  Verm.  R.  65. 

0)  20  id.  176.  lO  See  3  Kent's  Com.  3d  ed.  32,  and 


»  14  John.  318.    1  Hill,  234.  cases  there  cited. 

(q)  17  id.  525.  (tf )  5  Bam.  &  Aid.  147. 

(r)  See  1 H.  Bl.  48.  8  Sefg.  &  Rawle,  («)  Cowp.  445.    5  Bam.  &  Aid.  395. 

55.  3  John.  68. 

(27)  Tliis  is  correct,  so  far  as  relates  to  their  personal  property.    (Per  Cowen, 
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in  the  name  of  the  firm,  to  pay  the  firm  debt8,(i^)  (28)  and  may  giTe 
preference  to  one  creditor  over  another. (x) 

Partners  are  all  liable  for  articles  furnished  for  the  benefit  of  the  firm, 
though  the  vendor  does  not  know  of  the  existence  of  the  firm,  and  though 
be  suppose  himself  dealing  with,  and  give  credit  to  an  individual  part- 
ner, by  charging  him  alone  in  his  books ;  and  this,  though  the  agree- 
ment be  reduced  to  writing  between  the  vendor  and  the  individual  part- 
ner, and  signed  by  the  latter  with  his  own  name  only.(y)  (29) 

It  is  proper  to  notice,  in  regard  to  contracts  with  town  and  other  offi^ 
cers,  that  in  England,  it  has  been  determined  that  church  wardens  may 
maintain  an  action  against  their  predecessors,  for  money  received  for 
the  use  of  the  parish,  which  ought  to  be  paid  over  to  them  ;  and  though 
they  be  not  the  immediate  successors,  and  though  the  validity  of  their 
election  be  doubtful,  if  they  are  officers  defacto^  it  does  not  lie  with  the 
defendants  to  make  the  objection.  They  are  to  declare  as  church  vmr- 
densy  for  money  had  and  received  by  the  defendants  to  their  use.(z) 

1  mention  the  above  case,  because  the  same  rule  undoubtedly  extends 
to  town,  corporation  and  other  officers,  in  this  country,  where  it  is  the 
duty  of  the  predecessor  to  pay  over  to  the  successor^  a  balance  in  money, 
which  may  have  been  received  by  him  officially.  And  where  any  per- 
son has  money  in  his  hands,  in  any  capacity^  which  belongs  to  another, 
who  refuses  to  pay  it  over,  a  suit  may  be  maintained  for  its  recovery  ; 
and  this  suit  should  be  commenced  against  him  in  the  character  in  which 
he  holds  the  money. (a)  In  the  opinion  of  the  court  of  appeals  of  Ken^ 
tucky,  in  the  case  of  Former  Trustees  of  Paris  v.  Trustees  of  Paris, 
(Hardin's  R.  456,)  which  was  an  action  of  assumpsit,  by  trustees  against 
their  predecessors,  for  the  non-payment  of  a  sum  of  money,  and  for  the 
non-delivery  of  certain  records  and  papers,  it  was  decided  that  the  ac- 
tion could  not  be  sustained  so  far  as  related  to  the  records  and  papers, 


(to)  a  Cranch,  289.    4  Day,  428.    12  (y)  4  Cowen,  262. 

Magg.  R.  54.    4  McCord,  519.    6  Pick.  (z)  2  H.  Bl.  559,  and  see  3  Dowl.  fc 

R.  360.  Ryl.  492.    11  Mod.  186. 

(x)  See  3  Pai^e,  517.  (a)  See  5  Mass.  R.  183. 

J.  5  Hill,  107.)    But  the  rule  ia  otherwise,  at  law,  ag  to  the  real  estate  of  the  firm, 
although  it  is  used  and  employed  in  the  partnership  business.    (Id.^ 

(28)  And  such  an  assignment  will  be  valid  and  operative,  even  thoueh  it  be  un- 
der seal.    (5  Hill,  163.) 

(29)  Where  real  estate  was  purchased  for  the  benefit  of  a  partnership,  and  the 
title  taken  in  the  names  of  all  the  partners,  but  without  the  privity  or  consent  of 
the  special  partner,  it  was  held  not  sufficient  to  render  the  latter  chargeable  as  a 
general  ^rtner.  Otherwise  had  it  appeared  that  the  special  partner  knew  of  the 
transaction,  and  consented  to  it  For  the  act  would  nave  amounted  to  a  virtual 
withdrawal  by  him  of  part  of  hi«  capital.    (5.Hill,  809.) 
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but  is  was  strongly  intimated  that  had  the  suit  been  brought  for  the  mo- 
ney only,  judgment  would  properly  have  been  given  for  the  plaintiff. 

Where  a  pauper  is  taken  suddenly  ill,  and  an  apothecary  or  physician 
furnishes  medicines,  or  attends  him  in  his  illness,  for  which  the  overseer 
of  the  town,  having  charge  of  the  pai(per,  promises  to  pay,  an  action 
will  lie  upon  such  promise  ;{b)  though  the  law  will  not  raise  an  implied 
assumpsit,  from  the  overseers  of  the  town  where  a  pauper  is  settled,  to 
the  overseers  of  another  town,  for  providing  necessaries,  medicines,  &c. 
for  the  pauper.(c)  But  where  a  pauper  had  his  leg  accidentally  frac- 
tured in  one  town,  and  was  conveyed  to  the  next  house  in  an  adjoining 
town,  and  was  confined  there,  and  was  visited  by  the  overseer  and  at- 
tended by  the  surgeon  who  attended  the  town  poor,  with  the  knowledge 
of  the  overseer,  it  was  held  that  the  surgeon  might  maintain  an  action 
of  assumpsit  against  the  overseer  for  the  expenses  of  the  cure,  for  there 
was  no  obligation  on  the  part  of  the  town  where  the  accident  happened 
to  pay  those  expenses  ;  and  the  overseers  knowing  of  and  not  repudia- 
ting the  surgeon's  attendance,  was  bybld  equivalent  to  a  request.((i)  And 
where  a  pauper,  residing  in  the  town  of  A.j  during  illness,  received  a 
weekly  allowance  from  the  town  of  B.,  where  he  was  settled,  it  was 
held  that  an  apothecary  who  had  attended  the  pauper  might  maintain 
an  action  for  the  amount  of  his  bill  against  the  overseer  of  fi.,  who  ex- 
pressly promised  to  pay  the  same.(e) 

In  England,  the  overseers  are  bound  to  take  care  of  the  casual  poor ; 
and  if  any  other  person  take  care  of  a  casual  pauper,  for  whom  the 
overseers  are  bound  to  provide,  he  has  a  right  to  recover  against  them 
the  expenses  incurred  by  him.(/)  But  in  this  state,  however  urgent  a 
case  may  be,  the  overseers  of  the  poor  can  afford  no  relief  from  the 
public  purse,  without  an  order  from  a  justice  of  the  peace  ;{g)  though 
they  may  render  themselves  personally  responsible  by  an  express  prom- 
ise, even  in  cases  where  no  or^ier  is  made. (A)  They  are  in  no  case  per- 
sonally liable  upon  a  contract  for  keeping  a  pauper^  &c.  if  it  do  not  ap- 
pear, expressly,  that  they  intended  to  bind  themselves  personally. (t) 
They  should,  therefore,  be  sued  as  overseers,  and  styled  so  in  the  pro- 
ceedings ;  and  so  of  any  public  agent.( j)     And  a  contract  for  the  sup- 


6)  Bull.  N.  P.  129.  ig)  5  Cowen,  649,  per  Golden,  sena- 

c)  2  East,  605.  tor. 

d)  4  Maule  &  Selw.  275.  (h)  3  Wen.  193. 
€)  1  Bam.  &  Aid.  104.  (i)  18  John.  122,  and  tee  18  id.  813. 

7)  8  Eip.  R.  91.    3  Bos.  &  PulL        (/)  I^* 
24t,  but  see  2  East,  606,  contra. 
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port  of  a  pauper  for  an  indefinite  time,  may  be  rescinded  by  the  oTer- 
seer8.(X;) 

Where  an  act  passes  to  divide  one  town  into  two,  and  contains  the 
usaal  provision  for  the  division  of  the  poor,  and  poor  money,  &c.  the 
officers  have  no  power  to  bind  themselves,  or  their  successors,  by  an 
agreement,  that  the  whole  of  the  paupers  or  any  of  them  shall  be  sup* 
ported  by  both  towns.  (/) 

Where  a  bond  of  indemnity  is  given  to  save  harmless  a  city  or  town 
from  the  support  and  maintenance  of  any  persons  who  may  become 
chargeable  to  such  city  or  town,  and  such  support  is  afforded  by  the 
overseers  of  the  poor,  in  a  proper  case,  an  action  may  be  maintained  on 
the  bond,  although  a  previous  order  for  such  support  has  not  been  gi^en 
by  the  proper  authority,  (m)  And  one  who  had  been  occasionally  and 
partially  relieved  by  the  town,  and  whose  circumstances  had  undergone 
no  material  change  for  the  better  after  being  relieved,  was  held  to  be  a 
paoper.(n) 

I  shall  now  preceed  to  consider  the  action  of  assumpsit,  according  to 
the  distribution  before  mentioned ;  and  with  regard  to  the  first,  that  of 
tpecial  agreements^  perhaps  enough  has  been  said  already,  so  far  as  their 
constituent  parts  are  concerned.  They  are  called  special  agreements, 
because  the  terms  are  specified  by  the  parties,  in  writing,  or  by  parol, 
and  may  be  as  various  as  the  commercial  necessities  and  purposes  of 
mankind.  They  are  moreover  denominated  special,  because  in  declar- 
ing for  the  breach  of  them,  the  general  counts  in  assumpsit,  the  forms 
of  which  will  be  hereafter  given,  will  not  answer,  but  the  very  terms  of 
the  agreements,  in  substance,  must  be  set  forth  in  the  declaration ;  and 
the  evidence  must  correspond  strictly  with  the  statement  in  the  declara- 
tion, or  the  plaintiff  will  be  nonsuited  upon  the  trial ;  that  is  to  say,  the 
parties  to  the  contract,  the  consideration,  the  promise,  and  the  breach, 
must  all  be  alleged  specially  and  truly  by  the  plaintiff,  and  he  must 
prove  by  his  evidence  the  very  facts  which  he  thus  alleges,  (o) 

For  instance,  suppose  I  have  commenced  a  suit  against  you  before  a 
justice,  and  we  afterwards  come  to  a  settlement,  strike  a  balance,  and  I 
agree  to  discontinue  that  suit ;  but  instead  of  fulfilling  my  agreement,  I 
go  on,  in  your  absence,  and  take  judgment  against  you,  and  you  sue  me, 
as  you  have  a  right  to  do,(p)  for  a  breach  of  my  engagement.    In  sta- 


■^JHn 


tk)  8  Wan.  IM.  (o)  Sm  Etp.  Dig.  N.  T.  ad.,  pt  1^ 

(0  18  John.  883.  803  to  864,  and  cam  than  cited, 

(m)  1  Wen.  488.  (p)ajekb47a 
(n)  a  Cowen,  485« 
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ting  your  caase  of  action  against  me,  in  your  declaration,  you  must  set 
forth  with  common  certainty,  that  such  a  suit  was  depending,  and  that 
in  consideration  that  you  had  reckoned  and  settled  with  me,  at  my  re- 
quest, I  had  promised  to  discontinue  that  suit ;  but  that  disregarding 
my  promise,  I  had  not  discontinued  the  suit,  but  had  proceeded  to  judg- 
ment therein,  to  your  damage  of  so  much.  When  we  come  to  trial, 
you  must  prove,  1.  That  we  settled,  as  stated  in  your  declaration ;  be- 
cause if  it  should  turn  out  in  proof,  that  instead  of  the  settlement,  you 
gave  me  money,  or  a  horse,  or  an  ox,  or  other  thing,  as  the  considera- 
tion for  my  promise,  you  fail  to  sustain  your  action.(l)  2.  You  must 
prove,  that  I  promised  to  discontinue  that  suit ;  because  if  we  merely 
settled,  and  left  it  there,  without  my  promising  any  thing  about  the 
suit ;  or  I  promised  to  discontinue  the  suit,  upon  condition  that  you  paid 
me  the  costs  of  the  suit,  or  upon  condition  that  you  paid  the  costs  to 
the  justice,  or  any  other  promise  substantially  varying  from  the  one  you 
have  set  forth,  your  action  fails ;  and  even  if  you  have  fulfilled  the  con- 
dition upon  which  I  promised  to  discontinue,  your  action  equally  fails ; 
for,  though  you  have  an  action  against  me,  it  is  upon  a  promise  differing 
from  the  one  you  have  set  forth.  You  have  therefore  failed  to  set  it 
forth  in  your  declaration  truly,  and  must  begin  again.  3.  You  must 
prove  the  pendency  of  the  first  suit,  which  suit,  as  to  parties,  justice, 
&c.  must  correspond  with  the  description  in  your  declaration ;  and  if 
you  fail  in  any  of  these  particulars,  your  action  is  gone,  provided  the 
objection  as  to  variance  be  made  at  the  time  of  the  trial.  If  no  objec- 
tion should  be  made,  all  would  be  well,  on  cerHarari;  because  the  court 
of  common  pleas  would  say,  that  the  variance  is  waived.  But  how 
would  it  be  on  appeal  ?  If  the  party  have  set  forth  his  cause  of  action, 
defectively,  or  untruly,  in  the  court  below,  the  objection  still  remains  to 
be  taken  on  appeal,  where  the  parties  are  confined  to  the  same  state  of 
pleadings,  as  in  the  court  below,(9)  the  object  and  design  of  an  ap- 
peal being,  infact^  to  obtain  a  new  trial,  upon  the  same  issue^  in  a 
higher  court,  (r)  This  consideration  should  lead  parties  to  greater  care, 
in  setting  forth  their  cause  of  action,  and  in  pleading  throughout,  than 
is  generally  exercised.  I  venture  to  say,  that  in  nine  cases  out  of  ten, 
the  court  of  common  pleas,  in  considering  appeals,  cannot  sustain  the 
plaintiff's  judgment,  upon  a  record  of  his  own  allegations  themselves, 
without  doing  violence  to  the  most  familiar  rules  of  special  pleading. 


iq)  2  B.  a  190.  (r)  17  John.  ISO. 

(1)  See  Gio.  EUs.  79. 
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A  loose,  careless  habit  of  oral  pleading,  has  introduced  an  incorrigible 
laxity  in  this  court,  which,  it  is  to  be  feared,  must,  on  appeal,  result 
either  in  numerous  reversals,  or  such  extreme  lenity  of  construction,  as 
to  invade  or  obliterate  those  lines  of  proceeding,  by  which  alone^  any 
thing  like  certainty  or  system,  can  be  preserved.*  Having  premised 
thus  much,  and,  as  this  subject  is  more  proper  for  consideration  under  a 
future  head  of  pleading  in  this  court,  I  shall  dismiss  it  for  the  present, 
with  the  remark,  that  where  a  special  agreement  is  existing  and  unre- 
scinded,  you  never  can  resort  to,  and  recover  under,  the  general 
counts.  (^) 

2.  The  action  of  assumpsit  for  goods  sold  and  delivered^  lies  wherev- 
er goods  and  chattels  are  sold  and  delivered,  by  one  man  to  another, 
either  at  a  price  agreed  upon,  or  left  to  be  implied  by  the  law,  at  what 
the  goods  are  reasonably  worth ;  and  a  sale  to  the  wife,  agent,  or  ser- 
vant, or  other  person,  authorized  expressly,  or  by  the  law,  to  purchase 
in  behalf  of  the  defendant,  is  a  sale  to  the  defendant  himself,  and  may 
be  stated  in  the  declaration  ;  for  it  is  a  maxim  in  law,  applicable  to  e^- 
ery  act,  that  whaiever  a  man  does  by  another ^  he  does  by  himself.  To 
support  the  action,  there  must  have  been  an  actual  delivery  of  the 
goods,  or  something  equivalent  to  it,(^)  (2)  and  the  plaintiff  must  prove, 
1.  The  contract  of  sale;  2.  The  delivery  of  the  goods;  and  3.  The 
value. 

The  action  for  goods  bargained  and  soldj  is  proper  where  there  has 
not  been  an  actual  delivery.(t^)  Thus,  suppose  the  plaintiff  has  bar- 
gained and  sold  goods  to  the  c|efendant,  by  a  valid  and  binding  bargain, 
which,  however,  he  has  by  law  a  right  to  retain  until  the  money  is  paid, 
and,  therefore,  refuses  to  deliver  them  to  the  defendant ;  or  suppose  he 
has  thus  bargained  goods  to  the  defendant,  which  the  defendant  refuses 
to  take  ;  is  the  plaintiff  in  such  case  bound  to  content  himself  with  an 
action  for  the  damages,  for  a  breach  of  the  special  contract  ?  or  may  he 
have  an  action  for  the  price  of  the  goods,  still  retaining  them,  as  he  has 
a  right  to  do  in  the  first  instance,  or  holding  them  ready  for  the  defen- 
dant in  the  second  ?     Here  he  cannot  go  for  goods  sold  and  delivered^ 


(«)  12  John.  274.     14  id.  826.  (u)  See  1  East,  194. 

(t)  See  2  Bam.  &  Aid.  755>  per  Hol- 
royd,  J. 

(2)  8  Hill,  141.  And  if  a  vendee  of  ^oods  order  them  to  be  forwarded  by  a 
carrier,  though  he  does  not  name  him,  a  delivery  to  a  carrier  will  enure  as  a  con- 
structive delivery  to  the  purchaser,  and  thus  satisfy  the  count  for  goods  sold  and 
delivered.  (Per  Cowen,  J.  >  Id.)  But  a  delivery  to  a  carrier,  without  the  consent 
of  the  purchaser,  either  express  or  implied,  wUl  not  amount  to  a  delivery  to  the 
latter.    (Id.) 
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because,  in  the  first  instance,  he  has  refused  to  deliver  them,  and  in  the 
last,  the  defendant  has  refused  to  accept.  The  plaintiff  should  in  such 
cases,  declare  and  proceed  for  goods  bargained  and  sold;{v)  and,  in  this 
action,  may  recover  the  price,  retaining  the  goods  in  the  first  instance 
as  a  pledge  till  he  obtains  satisfaction  of  his  judgment,(tx?)  and  then 
holding  them  ready  for  the  defendant ;  or,  in  the  second  instance,  where 
the  defendant  has  a  right  to  take  them,  holding  them  at  all  times  ready 
for  him  :  and  in  such  case,  the  plaintiff  having  chosen  his  remedy,  can- 
not sell  the  goods  to  another,  except  on  the  execution  upon  his  judg- 
ment ;  or  unless  the  defendant  should  altogether  fail  in  being  able  to 
satisfy  the  judgment,  in  which  case  he  might  perhaps  sell  them,  on  no- 
tice, the  same  as  any  other  pledge,  (x) 

Care  should  be  taken  to  distinguish  between  these  actions.  In  order 
to  determine  which  should  be  adopted,  the  only  fact  to  be  ascertained 
is,  whether  or  no  there  has  been  a  delivery  of  the  goods — if  so,  the  gen- 
eral count  for  goods  sold  and  delivered  is  sufficient.  If,  however,  the 
goods  have  not  been  delivered,  the  declaration  must  be  special,  setting 
forth  the  contract,  in  which  case  the  plaintiff  can  only  recover  the  dam- 
ages sustained  ;{y)  or  the  common  count  for  goods  bargained  and  sold, 
may  be  used,  under  which  the  full  price  of  the  goods  may  be  recover- 
ed. (2)  What  amounts  to  a  delivery,  it  is  sometimes  difficult  to  ascer- 
tain ;  the  books,  however,  abound  with  decisions  on  this  subject,  to  some 
of  which  we  shall  refer,  in  addition  to  those  already  cited  ante,  page 
60,  61. 

Goods  sold  for  ready  money  were  packed  up  for  the  buyer  in  his 
boxes,  and  in  his  presence,  but  remained  on  the  seller's  premises  till  the 
buyer  should  call  for  them.  Held  that  an  action  for  goods  sold  and  de- 
livered did  not  lie.(a)  And  where  there  is  any  thing  to  be  done  by  the 
vendor,  in  order  to  ascertain  the  value,  quantity  or  quality  of  the  goods, 
the  delivery  is  not  complete. (6) 

The  purchaser  may  have  his  action  for  not  delivering  goods  sold.  So, 
where  by  the  terms  of  the  contract,  they  are  to  be  delivered  on  a  given 
day,  and  the  vendor  fails  to  do  so,  the  buyer  may  recover  the  difference 
between  the  contract  price  and  that  which  goods  of  a  similar  quality  and 
description  bore  on  or  about  the  day  when  the  goods  ought  to  have  been 


(o)  4  Co.  R.  93.    Slade's  case,  Skin.  (y)  Peake's  N.  P.  Cas.  42,  n.    See 

647.    Holt's  R.  8.    Peake's  N.  P.  Cas.  also  2  Stark.  Ev.  late  En^.  ed.  p.  873, 4. 

41.  M  Id. 

(10)  Skin.  647.    Holt's  R.  8.  (a)  1  Cromp.  &  Meeson,  334. 

(x)  Id.    Peake's  N.  P.  Cas.  42,  and  (b}  7  Cowen,  85.    2  HUl,  137. 
see  ante,  p.  66,  n.  (17),  p.  70,  n.  (25). 
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delivered. (c)  (3)  But  where  the  price  is  paid  in  advance^  the  vendee 
may,  if  he  bring  his  suit  in  a  reasonable  time,  recover  according  to 
the  highest  price  at  any  time  between  the  period  for  delivering  and  the 
day  of  trial|  especially  where  the  articles  are  intended  by  the  vendee  for 
the  purposes  of  trade.(d) 

If  the  buyer  of  goods  depart,  without  tendering  the  money,  but  return 
the  next  day  and  offer  to  pay  the  seller,  the  latter  may  be  ofi^  except 
where  a  future  time  of  payment  is  agreed  on  ;(«)  but  not  so,  if  the  prop- 
erty in  the  goods  have  passed,  as  if  they  are  marked,  or  the  seal  of  the 
buyer  put  on  them,  for  they  then  remain  in  the  hands  of  the  vendor 
merely  as  a  security  for  the  price  ;(y )  and  in  this  case,  or  where  earnest 
is  paid,  if  the  goods  remain  with  the  vendor,  and  the  money  be  not  paid 
for  them,  he  may  request  payment  of  the  vendee,  on  whose  default  the 
goods  may  be  sold  again  ;  and  the  difference  in  price,  between  the  first 
and  second  sale,  may  be  recovered  in  damages  against  the  vendee  ;{g) 
and  whatever  is  paid  as  earnest,  or  as  a  deposit,  shall  be  reckoned  a  part 
of  the  price,  unless  otherwise  agreed. (A)  And  if  a  seller  allow  the  pur- 
chaser to  carry  away  a  part  of  the  goods  without  paying  for  them,  it  is 
not  an  entire  waiver  of  a  contract  for  payment  on  delivery.(t)  (4) 

Where  you  agree  to  buy  a  thing,  if  you  like  it  on  view^  and,  upon  see- 
ing it,  you  express  your  approbation,  the  condition  is  fulfilled,  and  the 
bargain  complete ;  and  if  you  afterwards  change  your  mind,  you  are  not 
at  liberty  to  be  off;  though  it  would  be  otherwise  if  you  had  reserved 
time  till  a  future  day  to  make  up  your  mind ;  for  then,  no  matter  what 
you  may  think  or  say  in  the  mean  time  ;{j)  and  where  goods  are  deliv- 
ered on  trial  till  such  a  time,  they  may  be  kept  till  that  time,  though  the 
buyer  disapprove  and  declare  his  dislike  of  them  before.(A;) 

On  a  bidding  at  auction^  the  bidder  may  retract  his  bid,  at  any  time 


(c)  2  Bam.  k  Cregs.  624.  9  Wen.  (g^)  1  Salk.  lia.  Bull.  N.  P.  00.  6 
129.  Mod.  162.    Skin.  647. 

(d)  7  Cowen,  681.  (h)  1  Saund.320. 

(e)  Dyer,  90,  a.    Bro.  Abr.  Contract,  (Q  1  Camp.  427. 

pi.  26.    5  Vin.  Abr.  515.  (f)  See  2  Com.  on  Con.  215,  and  ca- 

(/)  Skin.  647.    Holt*i  R.  8.  tea  there  cited. 

(*)  4  Bof.  &  Pull.  257. 

(3)  The  rale  of  damagM  for  the  non-deliveiy  of  chattels  sold  ig  the  market  price 
on  the  day  appointed  for  deliveiy,  lees  the  contract  price,  where  the  latter  u  not 
paid.  It  IB  or  no  coniequence  at  what  price  the  purebaeer  had  agreed  to  sell  to 
others.    (24  Wen.  822.) 

(4)  But  where  ^[oods  are  sold,  for  which  a  note  is  to  be  given  at  six  months,  if 
the  goods  be  delivered  and  the  note  not  demanded  until  neailv  two  months  after 
the  sale,  the  condition  will  be  deemed  to  have  been  waived.    (25  Wen.  64D.) 


OF  THE  ACTION  OF  TRESPASS  ON  THE  CASE.  119 

I 

before  the  lot  is  knocked  down.(/)  But  when  once  knocked  down,  if 
the  bidder  refuse  to  pay^  the  auctioneer  may  recover  the  price,  in  an  ac- 
tion for  goods  bargained  and  sold.  And  this  action  will  in  such  case 
lie,  even  though  the  auctioneer  may  have  sold  them  again,  on  the  re*- 
fusal  to  pay,  and  the  whole  sum  bid  may  be  recovered,  notwithstanding 
such  second  sale  $  but  if  the  plaintiJSf,  in  such  case,  go  for  the  whole 
price,  instead  of  the  difference  in  amount  of  the  sales,  the  property  in 
the  ivhole  goods  passes  to  the  defendant  on  the  recovery,  who  may  de- 
mand, and  bring  trover  for  them,  against  the  auctioneer.(m)  And  the 
same  principle,  as  to  the  property  in  the  goods  after  a  recovery  of  the 
whole  price,  will  apply  to  all  sales,  whether  by  auction  or  otherwise. 

Where  the  terms  of  sale  are  agreed  on,  and  the  bargain  is  struck,  and 
every  thing  which  the  seller  has  to  do  with  the  goods  is  complete,  the 
contract  of  sale  becomes  absolute,  without  actual  payment  or  delivery, 
and  the  property  and  the  risk  of  accident  to  the  goods,  vest  in  the  buy- 
er.(n)  But  we  have  seen,  that  although  the  bargain  be  complete,  by 
earnest  paid  or  otherwise,  yet  unless  a  future  day  of  payment  be  agreed 
on,  the  buyer  cannot  take  the  goods,  without  payment  or  tender  of  the 
price-  But  if  the  goods  are  sold  upon  credit,  and  nothing*  is  agreed 
upon  as  to  the  time  of  delivering  the  goods,  the  vendee  is  immediately 
entitled  to  the  possession  ;  and  the  right  of  possession  and  property  vest 
at  once  in  him  ;(5)  but  if,  in  either  of  these  cases,  the  vendor  send  the 
goods,  and  afterwards  discover  that  the  vendee  has  become  insolvent,  he 
may  stop  them  on  their  passage  ;(o)  (6)  and  where  the  whole  of  a  raft 
of  boards,  &c.  were  sold)  and  all  taken  out  and  piled  on  a  dock  appoint- 
ed by  the  buyer,  except  a  few  culling  pieces,  the  bargain  being  to  pay 
for  the  raft  on  delivery,  and  the  buyer  having  sold  out  his  right  to  H. 
and  gone  off  without  paying  the  price,  it  was  held  that  the  delivery  not 
being  complete^  the  seller  might  stop  where  he  was,  and  refuse  to  finish 


(0  3  T.  R.  148.  (o)  Co.  Bankr.  Lawf ,  c.  8,  §  17,  and 

m)  4  Esp.  R.  251.  caiei  there  cited.    See  2  Kent's  Com. 

n)  See  2  Kent's  Com.  Sd  ed.  491.         8d  ed.  491,  8. 


t 


(5)  Under  a  contract  by  which  the  vendor  agrees  to  sell,  and  the  vendee  to  pur-^ 
chase,  a  canal  boat  for  a  certaia  sum  **  provided  that  amount  should  be  paid  by  JD. 
in  freighting  wheat  and  flour  on  die  canal  under  the  direction  of  S."  &c.  the  ven- 
dee is  entitled  to  the  possession  of  the  boat,  for  the  purpose  of  paying  for  it  in  the 
manner  stipulated.  But  it  is  to  be  thus  possessed  as  the  property  of  ttie  vendor  un-^ 
til  the  condition  of  payment  is  fulfilled.    (2  Hill,  826.) 

(6)  llie  act  of  stoppafl;e  in  transitu  is,  m  its  nature,  adverse  to  the  vendee ;  and 
die  (U>ctrine  on  that  satgect  does  not  apply  where  the  vendor  and  purchaser  are 
ugrsed  fliat  the  propertv  iImJI  be  reclaimed.  For  it  is  then  a  question  of  reconvey « 
^  or  rescission.    (1  HUl,  802.) 


i 
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piliilg  out  the  raft,  even  though  claimed  by  H.  a  bona  fide  purchaser  ;(p) 
and  part  payment  for  the  goods  does  not  destroy  this  right. (g) 

Goods  are  considered  to  be  on  their  passage  where  they  are  in  the 
hands  of  a  middle  man,  as  a  packer ,(r)  or  a  warehouse  man,(7)  at  a 
stage  upon  their  transit.(^)  And  it  is  immaterial  through  how  many 
hands  they  may  have  passed,  if  they  still  have  to  reach  the  spot  to  which 
they  were  originally  consigned. (^)  And  they  may  be  reclaimed  by  the 
vendor,  although  the  carrier  may  have  reached  the  place  to  which  the 
goods  were  to  be  conveyed,  if  he,  the  carrier,  still  retain  an  adverse  spe- 
cial property,  as  a  lien  for  the  freight,  &c.(tt)  But  the  delivery  to  the 
vendee  of  a  part  of  goods  sold,  under  an  entire  contract,  is  a  delivery  of 
the  whole,  so  far  as  to  bar  the  right  of  stopping  them  on  their  pas- 
sage, (t?)  (8) 

Where  no  time  is  agreed  on  for  payment,  the  payment  and  delivery 
are  concurrent  acts,  and  the  vendor  may  refuse  to  deliver  without  pay- 
ment ;  but  if  he  does  deliver  freely  and  absolutely,  and  without  any 
fraudulent  contrivance  on  the  part  of  the  vendee  to  obtain  possession, 
and  without  exacting  or  expecting  simultaneous  payment,  there  is  a  con- 
fidence and  credit  bestowed,  and  the  precedent  condition  of  payment  is 
waived,  and  the  right  of  property  passes.  This  rule  is  understood  to 
apply  to  cases  where  payment  is  expected  simultaneously  with  delivery, 
and  is  omitted,  evaded  or  refused  by  the  vendee,  on  getting  the  goods 
under  his  control ;  for  the  delivery  in  such  case  is  merely  conditional, 
and  the  non-payment  would  be  an  act  of  fraud,  entering  into  the  origi- 
nal agreement,  which  would  render  the  whole  contract  void,  and  the 
seller  would  have  a  right  instantly  to  reclaim  the  goods.  The  obtaining 
goods  upon  false  pretences,  under  color  of  purchasing  them,  does  not 
change  the  property.  If  it  was  even  a  condition  of  the  contract,  that 
the  seller  was  to  receive,  upon  delivery,  a  note  or  security  for  payment 
at  another  time,  he  may  dispense  with  that  condition,  and  it  will  be 
deemed  waived  by  a  voluntary  and  absolute  delivery,  without  a  concur- 
rent demand  of  security.     But  if  the  delivery  in  that  case  be  accom- 


(p)  13  John.  434,  and  see  2  H.  Bl.        (0  7  T.   R.  440.     5  East,   185.     6 

316.  Bam.  Hz  Cress.  422. 
[q)  7  T.  R.  440.    3  East,  93.  (u)  Id.  181. 

r)  3  T.  R.  467.    4  Camp.  181.  (v)  2  H.  Bl.  504.    1  N.  R.  69.    6 

^8)  1  Camp.  282.  East,  614. 

(7)  The  right  of  stoppage  in  tranniu  continues  while  the  goods  sold  remain  in 
the  hands  of  a  warehouse  man,  though  at  the  place  to  which  thev  were  directed  to 
be  sent ;  if  that  be  an  intermediate  point  between  the  place  of  sale  and  the  nUimate 
dutination  of  the  goods.    (23  Wen.  611.) 

(8)  See  Out.  on  Con.  125, 126. 
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ptinied  with  a  declaration  on  the  part  of  the  seller,  that  he  should  not 
consider  the  goods  as  sold  until  the  security  be  given,  or  if  that  be  the 
implied  understanding  of  the  parties,  the  sale  is  conditional,  and  the  prop- 
erty does  not  pass  by  the  delivery,  as  between  the  original  parties ; 
though  as  to  subsequent  bona  fide  purchasers  or  creditors  of  the  vendee, 
the  conclusion  might  be  different.  Where  there  is  a  condition  prece- 
dent attached  to  a  contract  of  sale  and  delivery,  the  property  does  not 
vest  in  the  vendee  on  delivery,  until  he  performs  the  condition,  or  the 
seller  waives  it ;  and  the  right  continues  in  the  vendor,  even  against  the 
creditors  of  the  vendee.(9) 

Where  the  goods  are  delivered  to  the  vendee,  without  payment, 
whether  they  be  sold  on  a  credit  or  not,  and  though  the  vendee  agree  to 
pay  for  them  in  reeidy  money,  yet  in  an  action  brought,  the  vendee  may 
set  off  a  debt,  or  claim,  due  to  him  from  the  vendor,  against  the  price 
of  the  goods,  (t^)  (10) 

Agreement  to  deliver  twenty  bushels  of  wheat,  at  $2  per  bushel,  on 
or  before  such  a  day,  at  such  a  time,  as  may  be  agreeable  to  the  seller, 
action  lies  not,  till  a  delivery  of  the  whole,  though  a  part  be  delivered 
before  the  time.(x)  And  if  a  person  order  several  articles  from  a 
tradesoian  at  the  same  time,  though  at  distinct  prices,  he  may  consider 
the  whole  as  forming  one  order,  and  he  will  not  be  obliged  to  accept  or 
pay  for  any  particular  article,  unless  all  the  rest  are  furnished  on  the 
terms  agreed  on  ;  but  if  he  accept  of  any  one  article,  he  is  precluded 
from  saying  the  order  was  entire^  and  he  will  be  obliged  to  accept  and 
pay  for  so  many  as  are  individually  furnished  according  to  the  con- 
tract.(y)  But  where  there  are  mutual  covenants  or  agreements,  and  by 
the  terms  of  the  contract,  performance  in  full  on  the  one  part,  is  to 
precede  payment  on  the  other,  an  action  will  not  lie  foe  a  part  perform- 
ance; and  accordingly  in  Champlin  v.  Rowley,  (18  Wen.  187,)  where 
it  appeared  that  a  contract  was  made  for  the  sale  and  delivery,  within  a 
given  period,  of  one  hundred  tons  of  pressed  hay,  to  be  paid  for  at  a 
specified  price  per  ton,  part  in  advance,  and  the  residue  when  the  whole 


(to)  1  East,  876.  (y)  2  Bam.  &  Cress.  S7.    1  id.  158. 

(x)  6  Bos.  &  Pull.  61.    2  Stark.  281.    1  Camp.  63.    6  Moore,  114.    See  also  9 
3  Bulst  326,  6.  Bam.  k  Cress.  386. 


r9)  t9ee  2  Kent's  Com.  3d  ed.  496,  7. 

(10)  So  where  goods  belonging  to  his  principal  were  sold  bv  a  factor,  without 
knowledge  of  the  ownership  on  the  »art  of  the  purchaser,  the  latter,  in  an  action 
on  the  contract  by  the  principal,  for  tne  price  or  the  goods,  was  held  entitled  to 
set  off  a  demand  against  the  factor ;  althou|^h  the  sale  was  a  cash  sale,  and  the 
purchaser,  when  he  obtained  the  goods,  did  not  intend  to  abide  by  hi»  contract, 
but  purposed  to  set  off  his  demand  ag^ainst  the  factor.    (24  Wen.  468.) 

Vol.  I.  16 
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quantity  should  be  delivered^  and  the  vendor  within  the  time  stipdated, 
delivered  only  about  one  half  of  the  specified  quantity^  and  then  brought 
his  action  to  reo<Tver  for  the  quantity  delivered,  at  the  stipulated  price  : 
it  was  held  that  the  delivery  of  the  i0hole  qutmtity  was  a  condition  pre- 
cedent  J  and  that  the  plaintiff  was  not  entitled  to  sustain  the  action-*-the 
defendant  on  his  part  not  having  waived  of  prevented  a  full  perform- 
ance. And  where  a  contract  for  the  sale  and  delivery  of  personal  prop- 
erty, specifies  the  quantity ^  price,  and  time  of  performance^  the  vendor  is 
not  entitled  to  recover  under  a  quantum  meruit  for  a  portion  less  than 
the  whole  quantity  agreed  to  be  delivered,  notwithstanding  the  vendee 
has  consented  to  a  variation  of  the  contract  as  to  price  and  time  of  per- 
formance. And  in  such  a  case  the  plaintiff  cannot  avail  himself  of  an 
account,  stated  by  the  vendee,  crediting  the  vendor  with  the  quantity 
delivered  at  the  stipulated  price,  and  charging  him  with  a  certain  sum 
as  damages  sustained  by  the  failure  of  an  entire  performance,  where  he 
refused  to  settle  with  the  vendee  on  the  basis  of  such  account  stated.(ll) 

An  action  will  not  lie,  till  after  a  credit  on  the  sale  of  goods  has  ex- 
pired,(2:)  unless,  indeed,  the  buyer  procure  the  credit  fraudulently,  or 
under  fhlse  pretences ;  or  if  he  grossly  misrepresent  his  circumstances, 
ox  is  about  running  away,  or  going  off  to  distant  parts,  or  practices  oth- 
er gross  deceit,  in  obtaining  the  credit,  manifesting  an  intention  to  cheat 
the  seller  out  of  his  goods.  In  such  cases  the  credit  is  void,  and  the 
price  due  immediately. (a)  (12) 

The  action  of  assumpsit  for  goods  sold  and  delivered,  may  be  main- 
tained against  one  who  has  taken  goods  away  wrongfully,  and  after- 
wards promised  to  pay  for  them  ;(6)  and  the  plaintiff  may,  upon  the 
general  count  for  goods  sold  and  delivered,  recover  what  he  shall  prove 
to  be  due  to  him,  notwithstanding  there  was  not  any  price  or  sum  of 
money  agreed  upon.(c) 

Where  there  is  a  contract  under  seal  for  the  sale  of  goods,  in  part 
performance  of  which  the  goods  are  delivered,  the  plaintiff  cannot  re- 
cover on  an  implied  assumpsit  for  the  value  of  the  goods. (d)  And  the 
general  count  is  not  proper  where  goods  sold  are  to  be  paid  for^  partly 


(x)  1  Esp.  R.  430.    2  id.  593.     4       (h)  1  Manh.  83. 
East,  76.  (c)  2  litt.  R.  356. 

(a)  Id.  (d)  19  Joho.  205. 

(11^  U  Wen.  682. 

(12)  Accordiagly,  where  goods  are  t»  b*  paid  for  in  a  nole  or  bill>  tba  vendor 
cannot  recover  on  tlie  eommon  eount  fat  goods  aokt,  kc.  until  the  eredit  kaa  «»• 
pirtd;  but  he  may  proceed  immMattly,  foe  a  breach  of  the  special  agreewient 
(21  Wen.  175.    See  id.  90.) 


OF  THE  ACTION  OF  TRESPASS  ON  THE  CASS.  123 

in  money  and  partly  in  goods^  bat  the  plaintiff  should  declare  specially , 
although  the  goods  are  delivered.(e) 

Goods  are  sold,  to  be  paid  for,  in  three  months,  by  a  bill,  note,  or 
other  security,  at  two  months ;  this  is  a  credit  of  five  months,  and  the 
only  remedy  after  the  three  months,  for  non-deliyery  of  the  security,  is 
an  action  on  the  case,  upon  the  special  agreement.(y)  But  after  the 
five  months,  an  action  for  goods  sold  and  deliTered  lies  ;{g)  and  so,  if  the 
bill  agreed  to  be  given  is  drawn,  but  the  drawee  refuses  to  accept,  an 
action  for  goods  sold,  &c.  lies  immediately.(A)  And  so  if  goods  are 
sold  to  be  paid  for  in  an  approved  endorsed  note  at  six  months,  if  the 
goods  are  delivered  and  the  note  demanded  and  refused,  the  vendor  may 
immediately  bring  his  action  for  goods  sold  and  delivered.(t) 

A  delivery  of  goods  sold  to  a  carrier,  appointed  by  the  vendee,  is  a 
delivery  to  the  vendee,  though  the  right  to  stop  them  on  their  passage, 
remains  as  before  mentioned  ;{j)  and  where  I  give  you  a  general  letter, 
engaging  to  pay  for  corn,  which  you  purchase,  not  exceeding  so  much, 
on  such  a  credit,  in  this,  and  the  like  cases,  I  am  liable  for  a  sale,  upon 
the  strength  of  the  letter.(A;) 

Contracts  for  the  sale  of  contraband  goods,  or  obscene  and  libellous 
prints,  books,  papers,  &c.  are  in  general  void,  and  no  action  lies  upon 
them.(/) 

A  warranty  of  goods,  must  be  upon  the  sale,  and  not  after  ;  for  then 
it  is  without  consideration  ;{m)  so,  where  upon  a  treaty  for  a  sale,  and 
vrarranty  made,  all  is  broken  off,  such  a  warranty  will  not  extend  to  a 
subsequent  sale  ;(n)  though  it  would  be  otherwise,  if  I  warrant  a  horse, 
before  sale,  and  another  buys  him  immediately ;  for  such  sale  is  upon  the 
strength  of  the  warranty.(o)  And  if,  when  I  am  first  in  treaty  with  the 
purchaser  respecting  the  sale,  I  offer  to  warrant  the  article,  the  warran- 
ty will  be  binding,  although  the  sale  does  not  take  place  till  some  days 
afterwards  ;(p)  and  a  warranty  that  an  article  is  sound,  and  shall  con- 
tinue so  for  a  year,  is  binding.(9) 

Where  a  horse,  or  other  article  is  warranted  sound,  an  action  lies 
upon  the  warranty,  without  first  returning,  or  offering  to  return  the  ar- 


(•)  Holt's  N.  P.  B.  178.  (*)  8  Craoch,  492. 


(/)  4  East,  147.    3  Bos.  &  PuU.  682.  Q)  See  2  Com^  on  Con.  ^9  to  246. 

ntlion's  N.  P.  R.  60,  amira,  (t        '     ' 

.  &  Pull.  330.  0 

R.  60.    6  id.  52.    4  i^ft,  (o}  Sei 

153. '  (p)  11  Wen.  584.    See  also  (»er  Holt^ 


Anlbon's  N.  P.  R.  60,  amira,  (m)  Id.  264.   See  aim  3  Bl.  Com.  166. 

(g)  4  Bof .  &  Pull.  330.  (n)  1  Str.  414. 

(£)  7  T.  R.  60.    6  id.  52.    4  Etft,        (o)  See  2  Com.  on  Con.  265. 


(0  2  Hall's  Super.  Ct  R.  345.  C.  J.,  2  Ld.  Raym.  1120. 

( j)  3  Bos.  &  Pull.  584.    Cowp.  294.  (g)  1  Roll.  Abr.  90,  pi.  6.    See  also 

8  T.  R.  390.    8  P.  Wms.  186.    5  Bos.  Doug.  795,  per  Ld.  Mansfield. 
It  Pull.  119.    2  Hill,  137. 
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ticle^  or  giving  notice  of  the  unsoundness ;  and  so,  though  the  vendee 
sell  the  article  to  another.(f')  But  it  is  otherwise,  if  the  agreement  be 
to  take  back  the  horse,  &c.  and  repay  the  money,  in  the  event  of  un- 
soundness; for  then  there  must  be  a  return  before  action  brought. («) 

But  where  an  article  is  warranted  sound,  or  there  is  any  fraud  in  the 
sale,  on  discovering  the  defect,  the  buyer  may,  at  his  option,  return  it, 
and  sue  for  the  money  paid,  in  an  action  for  money  had  and  received ; 
or  keep  it,  in  which  case  his  action  is  alone  on  the  warranty,  or  for  the 

fraud.(0  (13) 

In  an  action  for  the  recovery  of  damages  for  the  breach  of  a  warranty 
in  the  sale  of  goods,  the  defendant  is  not  entitled  to  set  off  demands 
against  the  plaintiff,  (u) 

There  is  no  doubt,  that  upon  a  contract  to  sell  goods,  where  no  credit 
is  stipulated  for,  the  vendor  has  a  lien;  so,  that  after  the  goods  be  ac- 
tually delivered  to  the  vendee,  if,  upon  demand  then  made,  he  refuses 
to  pay,  the  property  is  not  changed,  and  the  vendor  may  lawfully  take 
the  goods  as  his  own,  because  the  delivery  was  conditional, {U)  But 
upon  a  sale  of  goods  to  be  paid  for,  or  security  to  be  given  on  delivery, 
and  a  delivery  made  without  exacting  either,  and  no  fraud  in  the  case^ 
a  complete  title  passes  to  the  purchaser,  and  the  vendor  cannot  after- 
wards reclaim  the  property  upon  a  refusal  to  comply  with  the  terms  of 
the  sale.  After  such  delivery,  the  law  considers  the  vendor  as  trusting 
solely  to  the  personal  responsibility  of  the  vendee.  This  rule  of  law 
was  fully  acknowledged  by  the  supreme  court,  in  the  case  of  Lupin  v. 
Marie,  (6  Wen.  77.)  In  that  case  the  idea  of  a  lien  for  the  purchase 
money,  after  an  unconditional  delivery  of  the  goods,  was  repudiated  as 
unfounded  both  in  law  and  equity.  It  is  equally  well  settled,  that  if 
the  sale  and  delivery  are  conditional,  or  there  is  fraud  or  imposition  on 
the  part  of  the  purchaser,  though  the  property  passes,  the  title  does  not^ 
and  on  a  refusal  to  comply  with  the  terms  of  the  sale,  the  vendor  may 


(r)  1  H.  Bl.  17.  (n  3  Esp.  R.  82. 

(8)  2  id.  573.    3  Esp.  R.  271.  (u)  11  Wen.  584. 

(13)  In  executory  sales,  or  agreements  to  sell  iDdetenninate  things,  there  is  al- 
ways a  warranty  implied  (hat  the  thing  to  be  delivered  shall  at  least  be  free  from 
any  remarkable  defect.  And  if  the  article  delivered  come  short  of  a  medium  qual- 
ity or  goodness,  it  may  be  returned,  after  (he  purchaser  lias  had  a  reasonable  time 
to  inspect  it.  And  it  is  sufficient  to  entirely  defeat  (he  sale  if  there  be  notice  ta 
take  it  back,  assigning  the  true  cause.     (23  Wen.  350.^ 

If  there  is  fraud  in  a  sale,  on  the  part  of  the  vendor,  tne  vendee  may  rescind,  and 
recover  back  the  consideration  paid  in  an  action  for  money  had  and  received.  But 
in  such  a  case  the  vendee  must  restore,  or  offer  to  restore,  all  he  has  received  under 
the  contract;  and  he  cannot  rescind  in  part  and  affirm  as  to  tlie  residue ;  even 
where  the  sale  is  of  several  articles  at  distinct  prices  for  each.    (2  Hill»  2BS.) 

(14)  Per  Piatt,  J.,  18  John.  435. 
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pursue  the  property  and  reclaim  it,  unless  protected  in  the  hands  of  a 
bona  fide  purchaser.(]5) 

A  second  husband  is  not  bound  to  maintain  his  wife's  children  by  a 
first  husband  ;  but  if  he  do  so,  it  is  a  good  consideration  for  a  promise, 
when  they  come  of  age,  to  repay  such  expense,  (t?)  If,  however,  he  re- 
ceive them  into  his  house,  and  they  become  part  of  his  family,  he  then 
stands  in  the  place  of  their  natural  parent,  and  is  liable  for  their  main- 
tenance and  education,  the  same  as  for  that  of  his  own  children  ;{w)  and 
in  either  of  these  cases,  he  is  liable  for  their  necessaries  and  education, 
while  living  in  a  state  of  separation  from  him,  or  other  state  making  it 
necessary  that  they  should  be  furnished  with  instruction,  or  articles  to 
live  upon  i{x)  and  so,  of  a  bastard  child,  provided  the  parent  make  an 
express  promise  to  pay  ;(y)  and  it  is  no  defence  for  a  putative  father, 
in  an  action  upon  such  a  promise,  that  since  entering  into  the  engage- 
ment, he  has  found  the  child  not  to  be  his.(2) 

The  rule  as  to  the  liability  of  a  parent,  for  necessaries  furnished  his 
children,  extends  to  the  relation  of  master  and  indented  apprentice,  or 
servant ;  but  in  such  case  strict  proof  is  required,  that  the  child,  for 
whose  benefit  the  necessaries  were  furnished,  was,  in  fact  j  bound  by  in- 
denture, or  other  valid  writing  i  and  this  must  be  proved  by  producing 
the  indenture,  or  other  writing,  or  giving  notice  to  produce  it,  and  in 

•  default  of  this  being  done,  establishing  the  contents  by  inferior  testi- 
mony.(a) 

Where  a  committee  of  a  club,  party  or  society,  contract  for  necessa- 
ries or  accommodations,  in  behalf  of  their  principals,  they  are  personally 
liable,  and  their  host  is  not  bound  to  look  to  any  other  members.(&) 

Where  goods  are  sold,  to  be  paid  for  in  labor,  which  the  vendee  has 
offered  to  perform,  or  has  not  been  in  default,  an  action  will  not  lie  for 
the  price  of  them. (c) 

I  sell  you  goods  for  a  note,  you  knowing  the  maker  to  be  insolvent, 

.  or  in  doubtful  circumstances,  but  fraudulently  conceal  this  fact,  and  I 
receive  the  note  to  be  collected  at  my  own  risk  :  I  cannot  maintain  an 
action  for  goods  sold  and  delivered,  but  must  bring  trover,  or  an  action 
for  the  deceit.(d) 


Ct>)  4  East,  76.  (a)  3  Esp.  R.  188. 

ito)  8  Esp.  R.  1.  (6)  2  Com.  on  Con.  556.    . 

(x)  Id.  1,  252.  h)  13  John.  56. 

(y  1  2  Show.  184.  (d)  8  Camp.  352.    1  id.  6,  7t  per  Ld. 

(«)  Feake'8  N.  P.  Cas.  29.  Ellenborough,  C.  J. 

(15)  Per  NeliOD,  J.,  8  Wen.  256.    See  also  11  Wen.  557,  563. 


126  OF  THE  ACTION  OF  TRESPASS  ON  THE  CASE. 

The  overseers  of  the  poor  cannot  maintain  an  action  against  a  pauper, 
for  necessaries  furnished  him  in  any  case.(6) 

A  man  falsely  represents  another  to  be  of  ability  to  pay,  upon  which 
I  trust  him  with  goods ;  in  such  case  my  remedy  is  an  action  on  the 
case  for  deceit,  and  not  for  goods  sold  ;{f)  but  where  goods  were  fur- 
nished to  a  man  upon  a  fraudulent  representation  of  his  father,  that  he 
was  about  relinquishing  business  in  favor  of  his  son,  even  though  the 
credit  be  given  to  the  son,  the  father,  dealing  with  the  proceeds,  was 
holden  liable  in  an  action  for  goods  sold  and  delivered. (gf) 

I  order  a  certain  quantity  of  goods  to  be  sent  me  on  a  certain  credit, 
but  the  tradesman  sends  me  a  less  quantity  on  a  shorter  credit ;  unless 
I  receive  and  accept  the  goods,  I  am  not  liable  to  pay  for  them  ;  nor  am 
I  liable  should  they  be  lost  by  the  way.(&) 

Before  an  action  will  lie  for  the  price  of  goods  sold,  they  should  be 
offered  to  the  purchaser  ;  and  so  on  a  sale  of  the  iservices  of  a  slave,  for 
a  given  time,  at  a  certain  price,  an  offer  of  the  slave  should  be  made  to 
the  purchaser,  before  a  suit  will  lie  for  the  price. (f) 

I  deposit  a  carriage  with  you  and  another  of  my  creditors,  to  be  sold 
for  the  payment  of  my  debt,  due  to  you  and  him.  Instead  of  selling  it, 
you  keep  it  a  year,  use  it  as  your  own,  get  it  repaired  at  your  own  ex- 
pense, and  on  your  own  account,  the  other  creditor  refusing  to  join  in 
the  repairs  ;  and  you,  moreover,  offer  to  sell  the  carriage,  at  several  dif- 
ferent times.  In  an  action  for  his  debt,  against  you,  by  the  other  cred- 
itor, for  whose  benefit,  as  well  as  your  own,  it  was  deposited,  you  are 
liable  as  for  money  had  and  received,  or  at  least  upon  the  special  cir- 
cumstances of  the  case,  upon  the  presumption,  that  you  have  elected  to 
become  the  purchaser  yourself,  because  you  might,  and  should  have  sold 
the  carriage,  at  some  rate,  within  that  tim«.(j) 

3.  This  action  lies  for  loorkj  labor  and  services^  care  or  diligence, 
done,  performed  or  bestowed,  for  the  defendant,  either  as  a  common  la- 
borer, a  mechanic,  or  in  the  line  of  one's  profession  ;  and  it  may,  and 
frequently  does,  include  a  charge  for  materials,  and  other  necessary 
things,  used  and  employed  in  and  about  the  particular  service  perform- 
ed ;  and  in  declaring,  both  the  service  and  materials  are  generally 
charged  in  the  same  count ;  as  where  a  carpenter  finds  nails,  or  a  phy- 
sician medicines.  And  in  this  action,  as  well  as  that  for  goods  sold,  if 
there  be  no  price  agreed  on,  for  the  services  or  materials,  the  law  im- 


(i)  D.  Chip.  R.  45.  (K)  8  Joba.  584. 

(/)  1  Camp.  4.  1%)  H  John.  178. 

\g)  1  Stark.  R.  20.  (/)  16  id.  225. 
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plies  a  promise  to  pay  what  the  servant  reasonably  deserves  to  have, 
which  desert,  in  both  instances,  is  to  be  valued  by  witnesses  acquainted 
with  the  subject.  In  one  case,  hqwever,  where  a  master  entitled  to  the 
services  of  a  negro  boy  born  of  a  slave,  omitted,  in  compliance  with  the 
act,  to  file  a  certificate  in  the  form  prescribed,  and  the  servant  remained 
in  the  service  of  the  master  nearly  three  years  after  he  was  entitled  to  a 
release  from  servitude,  it  appearing  that  the  services  of  the  servant  had 
originally  been  purchased  by  the  master  at  the  servant's  request ;  it  was 
held,  that  the  servant  could  not  maintain  an  action  against  the  master 
for  his  work  and  labor,  there  being  no  contract,  either  express  or  implied^ 
to  pay  for  such  services. (A;) 

It  is  worthy  of  notice  in  the  outset,  for  all  those  employed  on  hire, 
that  where  there  is  an  agreement  to  work  so  long,  at  such  a  price,  or  an 
agreement  to  do  a  particular  piece  of  service,  at  a  certain  price,  or  to 
work  so  long,  or  do  a  particular  piece  of  work,  without  any  specific 
price  agreed  on,  the  party  employed  has  no  right  to  go  forward  and  per- 
form for  a  part  of  the  time,  or  a  part  of  the  job,  and  then  break  off 
without  his  employer's  consent,  and  bring  his  action  for  the  work  as  far 
as  he  has  gone ;  on  the  contrary,  a  strict  performance,  according  to 
agreement,  is  a  condition  precedent ;  and  unless  the  servant  fulfils  it  to 
the  utmost  of  his  capacity,  he  can  recover  nothing  i{l)  but  is  himself 
liable  to  an  action  for  a  breach  of  the  contract,  (m)  In  such  cases  the 
contract  is  considered  entire^  and  nothing  short  of  a  full  performance 
will  enable  the  party  to  sustain  an  action  upon  it.  But  where  the  con- 
tract is  not  entire,  as  for  instance,  where  by  the  terms  of  the  agreement 
payment  may  be  demanded  for  a  part  performance^  an  action  lies  for 
the  money  due  for  such  part  performance.  In  such  case,  however,  the 
other  party  may  give  evidence  of  damages  sustained  in  consequence  of 
the  non-performance  of  the  residue  of  the  contract,  in  diminution  or 
even  extinguishment  of  the  claim  made  against  him  |  but  he  cannot,  in 
an  action  against  him,  have  a  balance  certified  in  his  favor  for  money 
paid  on  account  of  the  services  done,  nor  for  damages  sustained  by  rea- 
son of  the  non-performance  of  the  contract ;  his  remedy  is  by  action 
against  the  other  party  to  recover  damages  for  the  violation  of  the  con- 
tract.(fi)  An  infant,  whose  contract  is  void,  may  undoubtedly  recover 
in  an  action  for  bis  services  for  a  part  performance  of  an  entire  con- 
tract $  for  though  he  is  not  bound  to  fulfil  the  agreement  on  his  part, 


(k")  14  Wen.  209.  (m)  See  3  Dane's  Abr.  814,  §  7. 

(0  %  Yin.  Abr.  tit  $^  Apportionment,        (n)  14  Wen.  257. 
pi.  6.    18  id.  7,  pi.  24.    Id.  B,  9,  pi.  28. 
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the  very  circumstance  of  its  being  Void,  or,  in  fact,  as  no  agreement, 
'  leaves  it  open  for  the  law  to  imply  a  promise  of  compensation  for  the 
work  which  he  has  actually  done,  according  to  the  reasonable  value  ; 
nor,  if  he  completed  the  work,  would  he  be  bound  by  the  price  agreed^ 
if  it  should  turn  out  to  be  unreasonable.  And  if  an  infant  avoid  a  con- 
tract to  work  for  a  certain  time,  by  leaving  the  service  of  his  employer 
before  the  expiration  of  the  term,  and  then  bring  an  action  against  his 
employer  for  the  services  actually  performed,  he  can  recover  no  more 
than,  under  all  the  circumstances,  the  services  are  worth,  taking  into 
consideration  any  disappointment  amounting  to  an  injury  which  the 
master  in  such  case  sustains  in  consequence  of  the  avoidance  of  the  con- 
tract.(o)  In  regard  to  the  rights  and  liabilities  of  infants,  we  shall  re- 
mark more  at  large  hereafter. 

A  case  arose  in  our  supreme  court,  on  certiorari^  illustrating  the  no- 
tion of  a  strict  fulfilment,  by  the  servant,  before  he  is  entitled  to  his 
wages,  w^hich,  as  the  subject  is  important  in  common  life,  and  this  doc- 
trine stood  involved  in  some  confusion  by  the  English  cases,  deserves 
particular  notice.  Vanderlip  contracted  with  McMillan^  the  owner  of 
a  factory,  to  spin  for  him  ten  and  a  half  months,  to  be  paid  three  cents 
per  run,  for  the  yarn  he  should  spin.  Vanderlip  entered  upon  the  exe- 
cution of  his  contract,  and  spun  till  his  services,  at  the  rate  agreed  on, 
amounted  to  about  twenty-five  dollars,  and  then,  finding  his  bargain  a 
hard  one,  he  quit,  before  the  explication  of  the  time,  and  brought  his  ac- 
tion for  the  work  done.  McMillan  kept  regular  debt  and  credit,  in  his 
book,  charged  Vanderlip  with  three  dollars  paid,  and  credited  him  with 
the  work,  at  so  much  a  run.  On  this  evidence,  the  jury  before  the  jus- 
tice found  a  verdict  in  favor  of  Vanderlip  for  twenty-tw^o  dollars  and 
thirty-five  cents  ;  but  the  supreme  court  reversed  the  judgment,  holding 
the  contract  to  be  entire,  that  its  performance  was  a  condition  prece- 
dent, and  no  suit  would  lie  until  performance  of  the  ten  and  a  half 
months'  service. (p) 

And  where  the  plaintiff,  a  joiner,  agreed  to  work  for  the  defendant, 
in  his  cotton  factory  about  making  machinery,  for  one  year,  at  one  dol- 
lar per  day  ;  the  defendant  to  settle  with  the  plaintiff  at  the  end  of  eve-* 
ry  three  or  four  months,  and  instruct  the  plaintiff  how  to  make  such  ma- 
chinery, and  the  plaintiff  quit  at  the  end  of  three  months,  it  was  held 
that  the  plaintiff  could  not  have  recovered  any  thing  for  his  work,  had 
not  the  contract  been  modified ;  and  the  supreme  court  likened  it,  in 


(o)  2  Pick.  R.  883.  (p)  12  John.  165. 
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their  opinion,  to  the  case  of  McMillan  v.  Vanderlip  ;  but  as  thef  defen- 
dant in  the  last  case  had,  at  the  end  of  the  first  three  months,  not  only 
settled  with  the  plaintiff,  but  had  given  him  his  promissory  note,  this 
was  holden  a  modification  of  the  contract,  for  so  much,  and  the  plaintiff 
was  allowed  to  recover  ;{q)  and  so,  where  the  employer  gave  an  order 
before  the  servant  had  worked  his  whole  time,  though  he  had  gone 
away,  it  not  appearing  to  be  contrary  to  the  will  of  the  employer ;  the 
order  not  being  paid,  an  action  for  work,  &c.  was  held  to  lie.(r) 

Where  L.  hired  to  P.  for  a  year,  and  after  working  ten  months  and 
a  half,  went  away,  saying  he  would  work  no  more  for  P.,  but  two  days 
after  returned  and  offered  to  fulfil  his  contract,  which  P.  would  not  per- 
mit :  heldy  that  L.  could  not  recover  any  thing  for  the  time  he  had  work- 
ed ;  and  (hat  L.  having  wantonly  deserted  P.'s  service,  without  his  fault, 
he  was  guilty  of  a  violation  of  the  contract,  and  P.  was  under  no  obliga- 
tion to  receive  him  again. (f) 

And  wher^  M.  agreed  to  work  for  R.  for  eight  months,  for  $104,  or 
$13  per  month,  and  worked  near  two  months  and  left,  refusing  to  work 
any  longer,  it  was  heldj  that  the  contract  was  entire  for  eight  months, 
at  a  stipulated  price,  and  that  as  there  was  no  modification  or  recision 
of  it,  M.  had  no  claim  until  the  expiration  of  eight  months — that  the 
work  was  a  condition  precedent  to  payment  by  R.(^) 

And  so,  where  the  plaintiff  agreed  to  log  up,  burn  and  clear,  fit  for 
iBOvring,  in  a  farmer  like  manner,  ten  acres  of  land,  by  the  20th  Septem- 
ber, to  be  paid  at  the  rate  of  eight  dollars  per  acre ;  and  the  plaintiff  did 
clear  part  of  the  land,  but  put  up  no  fence,  and  then  quit  the  work,  of 
his  own  accord,  without  the  default  of  the  defendant ;  it  was  held  that 
the  plaintiff  could  recover  nothing,  (u) 

So,  where  a  sailor  hired  for  a  voyage,  and  took  a  promissory  note 
from  his  employer,  for  thirty  guineas,  provided  he  proceeded,  continued, 
and  did  his  duty  as  second  mate,  from  Kingston  to  Liverpool,  but  died 
on  the  voyage ;  it  was  held  that  no  action  lay  for  what  he  had  done.(v) 

So,  where  M.  agreed  with  H.  to  erect  and  finish  a  barn,  by  such  a  day, 
for  four  hundred  dollars ;  but  performed  only  a  part,  and  left  it  unfinished, 
without  H.'s  consent ;  it  was  held  that  M.  could  recover  nothing  for 
what  he  had  done.(tD) 


(o)  13  John.  53.  (u)  13  John.  94.    See  also  2  Mass.  R. 

(r)  16  id.  224.  147. 

(f)  8  Cowen,  63.    See  also  12  John.  (v)  6  T.  R.  320. 

165.    2  Stark.  R.  256.    13  John.  390.  (to)  2  Mass.  R.  147,  and  see  14  Mass^ 

(0  19  John.  337,  and  see  2  Pick.  R.  R.  282  ;  id.  266. 
267;   id.  332;  and  8  Am.  Com.  Law, 
^25,  and  cases  there  cited. 

Vol.  I.  17 
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And  so,  where  a  sailor  contracts,  for  certain  wages,  to  serve  the  mas- 
ter of  a  ship,  and  not  depart  the  ship  without  leave,  until  the  voyage  be 
ended,  and  the  vessel  discharged  of  her  cargo ;  although  the  vessel  ar- 
rive  at  her  port  of  discharge,  and  is  there  moored,  yet  if  the  sailor  quit 
the  vessel,  without  leave,  before  the  cargo  is  discharged ^  all  his  wages 
are  forfeited,  and  he  can  recover  nothing.(x) 

And  upon  a  contract  between  A.  and  B.,  that  A.  should  repair  B.'s 
damaged  chandelier,  and  make  it  complete  for  10/ :  held  that  no  action 
could  be  sustained  for  the  value  of  a  partial  repair,  though  beneficial  to 
B.  and  consisting  partly  of  a  supply  of  fresh  materials,  such  materials 
not  having  been  demanded  back.(y) 

And  in  an  action  for  work  and  labor  in  curing  a  flock  of  sheep  of  the 
scab,  it  was  proved  that  the  plaintiff  had  declared  that  he  did  not  ex- 
pect to  be  paid  unless  he  cured  all ;  and  it  appearing  that  forty  out  of 
the  flock  were  not  cured  :  held,  that  he  was  not  entitled  to  recover  any 
thing,  (z) 

In  connexion  with  this  subject  it  is  proper  to  remark,  that  if  a  servant 
misconduct  himself,  he  may  be  discharged  without  previous  notice,  and 
before  his  time  expires,  and  in  such  case  he  is  not  entitled  to  wages  from 
that  time.  Thus,  where  a  clerk  and  traveller  hired  by  the  year,  assault- 
ed his  employer's  maid  servant  with  intent  to  ravish  her,  it  was  held  to 
be  good  cause  for  his  dismissal  without  any  notice.  And,  it  seems,  that 
a  person  dismissed  under  such  circumstances,  is  not  entitled  to  wages 
even  for  the  time  during  which  he  has  served. (a)  The  strongest  case  I 
have  been  able  to  find  illustrative  of  what  degree  of  misconduct  will  jus- 
tify a  discharge  of  a  servant,  is  that  of  Spain  v.  Arnott,  (2  Stark.  R.  256.) 
In  that  case  the  plaintiff  was  a  yearly  servant  to  the  defendant,  a  farmer ; 
he  refused,  as  dinner  was  ready,  to  go  with  the  defendant's  horses  about 
a  mile,  before  he  had  eaten  his  dinner,  though  ordered  to  do  so  by  his 
master ;  on  this  ground  the  master  dismissed  him  immediately,  and  be- 
fore the  end  of  the  year ;  yet  Lord  Ellenborougb  held  that  the  servant 
could  not  recover  ;  that  the  master  was  warranted  in  turning  him  away  j 
that  after  a  refhsal  on  the  part  of  the  servant  to  perform  his  work,  the 
master  was  not  bound  to  keep  him  on,  as  a  burthensome  and  useless  ser- 
vant, to  the  end  of  the  year. 

As  to  what  conduct  of  the  master  will  justify  the  servant's  leaving, 
before  the  expiration  of  his  term  of  hire,  it  has  been  decided,  that  where 


(x)  1»  John.  890.  (g)  6  Dowl.  ft  Uyl.  8. 

(y)  4  Man.  k  Ryl.  1.  9  Bam.  &  Cren.        (a)  4  Gar.  &  Payne,  306,  quert* 
%2. 


OF  THE  ACTION  OF  TRESPASS  ON  THE  CASE.  131 

a  servant  hires  himself  for  a  fortnight,  and  leaves  the  service  of  his  em- 
ployer at  the  end  of  ten  days,  in  consequence  of  harsh  language  from 
him,  he  is  not  entitled  to  any  wages  for  the  ten  days.(16)  And  the  de- 
cision in  that  case  seems  to  be  pot  upon  the  ground,  that  although  the 
employer's  language  was  extremely  improper,  yet,  that  in  point  of  fact, 
he  did  not  turn  the  servant  away  ;  and  in  no  case,  it  is  presumed,  would 
a  servant  be  justified  in  quitting  the  service  of  his  employer,  for  mal- 
treatment, unless  the  master's  conduct  be  such  as  to  amount  to  a  recis- 
ion  of  the  contract  on  his  part ;  or  in  other  words,  unless  the  maltreat- 
ment complained  of  evidences  a  willingness  to  be  rid  of  the  servant. 

A  case  involving  this  question  arose  at  the  Saratoga  circuit  some 
years  since.  D.  sued  B.  in  an  action  of  assumpsit  for  work  and  labor. 
On  the  trial  it  appeared  that  the  plaintiff  entered  into  the  service  of  the 
defendant  under  a  special  contract  for  a  specified  length  of  time ;  that 
he  left  the  employ  of  .the  defendant  before  the  expiration  of  his  term,  in 
consequence  of  alleged  maltreatment  from  the  defendant.  It  was  proved 
that  on  several  occasions  the  defendant  used  harsh  and  profane  language 
towards  the  plaintiff,  calling  him  a  loafer^  &c.  But  the  circuit  judge 
held  the  evidence  insufficient  to  justify  the  plaintiff  in  leaving  the  ser- 
vice of  the  defendant,  before  the  expiration  of  the  time  for  which  he  had 
contracted  to  stay. 

If  there  be  a  special  agreement,  and  the  work  be  done,  though  not  in 
pursuance  of  it,  and  the  variations  are  with  the  assent  of  both  parties  ; 
or,  with  the  like  assent,  there  is  an  extension  of  the  time  within  which 
it  was  to  be  performed,  and  it  is  performed  accordingly,  an  action  in 
such  case  lies,  for  what  the  work  done  is  reasonably  worth. (6)  And  in- 
deed where  the  agreement,  though  part  only  be  performed,  is  abandon- 
ed by  the  consent  of  both  parties,  or  through  the  default  of  the  defen- 
dant ;  or,  where  the  defendant  has  used  some  of  the  materials,  intended 
by  the  plaintiff,  to  be  used  about  the  work,  after  the  time  had  elapsed 
for  finishing  it,  although  the  contract  be  not  fulfilled,  yet  the  plaintiff 
may  recover  what  he  deserves,  for  the  work  done,  or  the  materials  thus 
converted. (c)  And  where  work  is  to  be  done  according  to  a  special 
agreement,  regulating  quantity,  price  and  time  of  payment,  and  the  par- 
ties have,  by  mutual  consent,  so  far  deviated  from  the  original  contract, 
that  its  terms  do  not  apply  to  the  new  work,  this  action  lies  for  the 


(6)  13  John.  97.    10  id.  36.    Bull.  N.        (c)  Bull.  N.  P.  189. 
P.lfe.    4TkaDt.745.    8  id.  52. 

(16)  1  Wen.  514. 
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new  work,  though  the  time  for  making  the  paymeqts  has  not  expired  ; 
the  deviation  and  the  new  work  under  it,  being  considered  a  distinct 
agreement. 

As  where  the  plaintiff  agreed  to  repair  a  yessel,  according  to  an  esti- 
mate which  had  been  made,  to  be  paid  therefor  one  hundred  pounds, 
at  the  end  of  a  fortnight,  the  like  at  the  end  of  four  weeks,  the  like  at 
the  end  of  six  weeks,  and  the  remaining  sum  of  three  hundred  and  twenty 
pounds,  by  an  approved  bill  at  six  months,  ifrith  interest.  The  plaintiff 
worked  for  some  time  on  the  original  plan,  when  the  parties  deviated 
from  it,  and  the  repairs  were  completed,  in  a  manner  different  from  the 
plan  mentioned  in  the  agreement.  Gibbs,  C.  J.  decided  that,  as  there 
was  nothing  in  the  original  agreement  to  govern  the  new  work,  accord- 
ing to  the  stipulations  of  paying  each  fortnight,  and  the  final  sum  by  a 
bill,  &c.  the  plaintiff  might  sue  immediately,  on  the  completion  of  such 
new  work,  and  recover  for  it,  though  the  credit  agreed  on  had  not  ex- 
pired ;  and  he  added,  ''  there  being  nothing  in  the  original  agreement, 
to  govern  the  new  work,  according  to  the  stipulations  in  that  agree- 
ment, the  time  of  payment  could  not  be  applicable  ;"(d)  and  the  plain- 
tiff recovered  for  the  additional  work.  But  the  special  contract  shall  be 
made  to  apply,  as  far  as  it  can  be  traced  by  the  work,  and  for  that  it 
was  held,  that  the  plaintiff  must  wait,  till  the  credit  had  expired. (e) 
And  where  some  additions  are  made  to  a  building,  beyond  those  required 
by  the  original  contract,  by  which  the  workman  contracts  to  finish  it, 
for  a  certain  sum  of  money,  the  contract  shall  exist  as  far  as  it  can  be 
traced  to  have  been  followed,  and  the  excess  ordy^  paid  for,  according 
to  the  usual  rates  of  charging ;  and  if  a  man  contract  to  work  by  a  cer- 
tain plan,  and  that  plan  is  so  entirely  abandoned  that  it  is  impossible  to 
trace  the  contract,  and  say  to  what  part  of  the  work  it  shall  be  applied, 
in  such  case,  the  workman  shall  be  permitted  to  charge  for  the  whole 
work  done,  by  measure  and  value,  as  if  no  contract  at  all  had  ever  been 
made.  In  this  case,  the  addition  and  deviation  from  the  original  plan, 
was  by  an  alteration  of  the  roof,  for  which  it  was  admitted  the  plaintiff 
was  entitled  to  pay,  as  under  a  new  and  distinct  contract. (/) 

But  these  cases  are  understood  to  be,  where  the  deviation  is  with  the 
employer's  consent,  or  he  accepts  the  work ;  and  the  same  rules  apply 
to  any  other  kind  of  work,  as  well  as  to  that  performed  upon  buildings. 
And  where  delay  is  caused  by  the  wilful  acts  or  omissions  of  the  party 


(d)  1  Stark.  R.  275.    1  Holt's  N.  P.  I  Slark.  R.  275.    16  Wen.  586.    18  id. 

R.  236,  S.  C.  276. 

(<)  Id.  Peake's  N.  P.  Cas.  108.    See  (/)  Peake's  N.  P.  Cat.  108. 
alio  4  Wen.  285.    Holt'i  N.  P.  R.  286. 
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for  whom  the  work  is  done,  with  the  intent  to  embarrass  the  perform- 
ance by  the  other  party,  who,  notwithstanding,  proceeds  and  bestows 
his  time  and  labor  in  attempting  the  completion  of  the  job,  until  in  de- 
spair he  finally  abandons  the  work,  the  rule  that  the  special  contract 
must  control  as  to  the  rate  of  compensation,  no  longer  prevails,  and  the 
party  is  entitled  to  recover  the  actual  value  of  his  services. (g)  . 

If  a  builder  undertake  a  work  of  specified  dimensions,  and  with  spe- 
cific materials,  and  deviates  from  the  specification,  he  cannot  recover  ;(A) 
but  where  a  person,  not  a  builder,  finishes  work  differing  from  the  spe- 
cification, notwithstanding  which  his  employer  accepts  it,  he  is  entitled 
to  recover  the  agreed  price,  minus  such  a  sum  as  it  would  take  to  com- 
plete the  work  according  to  the  specification. (t)  The  reason  of  this 
distinction  is,  that^  in  the  latter  case,  the  work  is  accepted  by  the  em- 
ployer, and  in  the  former  not,  although  from  necessity  the  building  re- 
mains on  his  ground,  and  he. derives  benefit  from  it — he  agreed  for  a 
particular  kind  of  building,  and  it  would  be  manifestly  wrong  that  he 
should  be  obliged  to  pay  for  one  not  answering  the  agreement,  merely 
from  the  circumstance  that  it  occupies  his  ground  :  in  the  other  case  he 
is  under  no  obligation  to  accept  the  article,  and  if  he  does,  reason  and 
justice  dictate  that  he  should  pay  for  it.  And  where  a  carriage  built  by 
a  mechanic,  in  pursuance  of  a  contract,  is  tendered  to  the  customer,  and 
he  refuses  to  accept  and  pay  for  it,  and  it  is  left  in  charge  of  a  third 
person,  of  which  the  customer  has  notice,  the  mechanic,  instead  of  sell- 
ing it  for  what  it  will  bring,  and  suiiig  for  the  difference,  may  forthwith 
bring  his  action,  declaring  upon  the  contract  and  averring  a  deliveryj 
and  is  entitled  to  recover  the  price  agreed  upon.(j) 

Where  a  mason  who  had  contracted  to  do  work  for  another  in  the 
building  of  a  house,  at  stipulated  prices,  the  owner  to  furnish  the  neces- 
sary materials,  quit  the  job,  after  having  done  part  of  the  work,  in  con- 
sequence of  the  neglect  of  the  owner  to  furnish  the  materials  in  season, 
held,  in  an  action  for  'the  work  done,  that  the  plaintiff  was  confined  to 
the  contract  price,  and  could  not  give  evidence  of  the  value  of  the  work, 
other  circumstances  not  appearing. (/c)  And  the  court  in  that  case  say, 
that  if  the  defendant  neglect  to  furnish  the  materials  which  he  was  to 
find,  in  due  time,  so  that  the  plaintiff  is  obliged  to  do  his  work  at  a  less 
favorable  season,  and  at  an  additional  expense,  such  additional  expense 
ought  to  be  taken  into  consideration,  and  added  to  the  contract  price. 


g)  16  Wen.  686.  (j)  16  Wen.  493. 

>)  S  Taunt  62.  (J)  7  Wen.  121. 

>)  1  Mood.  &  Rob.  218 ;  cited  8  Har. 
1^.2273. 


\ 
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Where  a  party  contracted  to  do  a  job  of  work  by  a  stipulated  time,  a 
portion  of  the  work  not  to  be  done  until  directions  were  given  by  the 
other  party,  held  that  the  power  to  suspend  the  doing  of  the  work  did 
not  continue  so  long  as  to  prevent  the  completion  of  it  within  the  time 
agreed  on ;  and  that  in  such  case,  where  the  work  was  subsequently 
performed,  but  at  an  enhanced  expense,  he  was  not  obliged  to  sue  upon 
the  contract,  but  might  recover  under  the  general  counts,  for  what  the 
work  was  worth. (/) 

Where  a  man  is  employed  to  do  work  under  a  written  contract,  and  a 
separate  order  for  other  work  is  afterwards  given  by  parol  during  the 
continuance  of  the  first  employment,  the  written  contract  need  not  be 
produced  by  the  plaintiff  in  an  action  for  the  second  work.(ni) 

Where  A.  agrees  to  make  an  article  of  certain  materials  for  a  stipu* 
lated  price,  but  puts  in  materials  of  a  better  kind,  he  is  not  at  liberty  on 
that  account  to  charge  more  than  the  stipulated  price,  nor  can  he  require 
the  article  to  be  returned,  because,  the  buyer  will  not  pay  an  increased 
price  on  account  of  the  better  materials.(n) 

Where  work  is  undertaken  on  contract  at  a  given  price,  the  employ- 
er is  not  liable  to  any  greater  amount  by  consenting  to  alterations  from 
the  original  plan,  unless  he  is  either  expressly  informed,  or  must  neces- 
sarily, from  the  nature  of  the  work,  be  aware  that  the  alteration  w^ill  in- 
crease the  expense,  (o) 

Where  there  is  a  sealed  agreement  to  do  work,  part  of  which  is  done 
in  pursuance  of  the  agreement,  thojigh  the  workman  is  prevented  com- 
pleting the  work  by  his  employer,  he  cannot  bring  this  action,  but  should 
sue  in  covenant  on  the  deed.(/})  And  it  seems,  that  whenever  one  may 
have  an  action  on  a  sealed  instrument,  he  is  bound  to  resort  to  it. (9) 
But  where  the  agreement  is  under  seal,  and  the  work  is  not  done  in  pur- 
suance of  the  agreement,  either  in  point  of  time  or  in  any  other  respect, 
but  is  finally  done  with  the  employer's  knowledge  and  approbation,  in 
such  case,  the  party  doing  the  work  may  recover  upon  the  common 
count  in  assumpsit ^ior  work  and  labor.(r)  And  it  is  no  objection  to  his 
bringing  assumpsit,  that  his  employer  had  previously  sued  him  in  cove- 
nant for  not  performing  in  time.  His  approbation  and  assent  to  the  doing 
of  the  work,  is  evidence  of  a  promise  to  pay.(^) 


(Q  4  Wen.  285.  (p)  4  Cnmch,  239. 

;m)  1  Mood.  &  Malk.  413.  (9)  Id. 

n)  3  Car.  &  Payne,  453.  Or)  4  Coweo,  564. 

[0)  1  Mood.  <t  Kob.  218.    2  Mood.  <t  (•}  Id. 
Malk.  60. 
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Where  A.  repaired  certain  premises  held  by  B.  under  a  lease  contain- 
ing a  covenant  to  repair,  on  a  parol  promise  by  B.  to  assign  A.  his 
lease;  it  was  held,  that  the  defendant,  upon  refusal  to  assign,  was  liable 
under  an  implied  assumpsit  to  pay  the  plaintiff  for  such  repairs.(/) 

An  action  lies  for  the  services,  labor,  attendance  and  medicines  fur- 
nished by  a  physician,  surgeon  or  apothecary. (tt)  (17)  Formerly,  no 
person  not  regularly  licensed  to  practice  physic  or  surgery  could  recov- 
er any  debt  arising  from  such  practice.(v)  But  by  the  "Act  in  relation 
to  the  practice  of  physic  and  surgery,"  passed  May  6, 1844,  the  section 
of  the  Revised  Statutes  referred  to,  and  all  laws  of  this  state  prohibiting 
such  recovery,  are  repealed  ;  and  all  persons  practicing,  or  attempting 
to  practice  physic  or  surgery,  are  placed  upon  an  equal  footing  as  re- 
spects the  right  to  sue  for  demands  for  professional  services.  It  may 
be  added  that  all  medical  practitioners  are  equally  liable  also  to  dam- 
ages for  malpractice,  and  to  criminal  prosecutions  for  gross  ignorance, 
or  immoral  conduct  in  their  practice. 

This  action  cannot  be  sustained  against  the  owner  of  a  slave,  or 
father  of  a  child,  for  services,  &c.  rendered  to  the  slave  or  child  with- 
out his  consent  or  knowledge,  unless  in  a  case  requiring  immediate 
assistance  ;(z)  but  in  such  case  it  iMl  lie  against  the  master  of  a  slave, 
or  (it  is  presumed)  an  indented  servant,  or  the  father  of  a  child  ;(a)  and 
60  will  an  action  against  the  overseers  of  the  poor,  for  medicines,  &c. 
furnished  a  casual  pauper,  for  whom  they  are  bound  to  provide  ;(6)  but 
in  such  case,  the  physician,  &c.  must  either  be  employed  by  the  over- 
seer, or  with  his  assent  or  knowledge,  or  else  the  overseer  must  express- 
ly promise  to  pay,  after  the  service  performed,  or  he  would  not  be  lia- 
ble. And  indeed,  it  is  the  duty  of  an  overseer  to  avoid  acting  in  this 
particular  until  he  obtain  a  justice's  order  for  relief,  who  has  a  right  to 
designate  the  attending  physician  in  the  order. (c)  But  notwithstanding 
if  the  overseer  promise  to  pay  for  such  services,  or  necessaries,  &c.  are 
furnished  at  his  request,  though  without  a  justice's  order,  an  action  will 
lie  against  him  ;{d)  and  such  an  action  will  lie  against  the  master  for 


0  Ry.  &  Mood.  420.  Bos.  &  Pull.  247;  but  see  2  East,  605, 

tt)  3  Esp.  R.  192.  contra. 


v)  See  1  R.  S.  451,  §  24.  (c)  2  East,  505.    12  John.  352. 

te)  10  John.  249.  (d)  12  John.  352.    1  Bam.  &  Aid. 

a)  Id. 
(6)  10  John.  249.    3  Esp.  R.  91.    3 


104.     15  John.  281. 


(17)  24  Wen.  15.  And  a  licensed  physician  may  sue  for  his  services,  although 
he  hfl»  neriected  to  deposit  a  copy  of  his  license  in  the  clerk's  office  of  the  county 
of  which  he  is  a  resident    (25  Wen.  469.) 
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medicines,  &c.  for  his  apprentice;  (see  2  Kent's  Com.  3d  ed.  265,  n.  ft.,) 
but  not  for  his  hired  servant,  unless  on  the  request  and  upon  the  retain- 
er of  the  nlaster  on  his  own  account.(6)  Nor  will  an  action  lie  against 
such  master  by  the  overseer  of  the  poor  for  necessaries,  &c.  furnished 
during  the  sickness  of  his  hired  servant.(y*) 

In  an  action  for  services,  whether  common,  mechanical  or  profession- 
al, the  defendant  may  mitigate  the  damages,  or  defeat  the  action  alto- 
gether, according  to  the  justice  of  the  case,  by  showing  that  the  ser- 
vices were  done  unskilfully,  and  were  worth  less  than  the  plaintiff's 
claim,  or  worth  nothing,  or  that  they  were  of  no  benefit  to  him  ;  and 
this  especially  where  no  price  is  agreed,  but  left  to  be  implied  by  law^ 
and  even  where  a  certain  sum  is  stipulated  for  the  work,  this  defence 
may  be  set  up,  by  giving  the  plaintiff  seasonable  notice  of  such  defence, 
and  if  it  appear  that  the  plaintiff  has  been  paid,  on  account,  as  much  as 
the  work  is  worth,  he  cannot  recover.(g') 

If  a  surveyor  make  an  estimate  which  turns  out  to  be  incorrect  to  a 
considerable  amount,  through  his  omitting  to  examine  the  ground  for 
the  foundation  of  the  work,  he  is  not  entitled  to  recover  any  thing  for 
his  plans,  specifications,  or  estimates  made  for  that  work.(A)  And  if  an 
auctioneer  employed  to  sell  an  estate,  be  guilty  of  negligence,  whereby 
the  sale  becomes  nugatory,  he  is  not  entitled  to  recoter  any  compensa- 
tion for  his  services  from  the  vendor. (i) 

A  recovery  may,  however,  be  had  in  some  cases,  even  where  the 
work  is  defectively  performed,  as  where  a  party  contracted  to  supply  and 
erect  a  warming  apparatus,  for  a  certain  sum ;  held,  in  an  action  for  the 
price,  (the  defence  to  which  was,  that  the  apparatus  did  not  answer,) 
that  if  the  jury  thought  it  was  substantial  in  the  main,  though  not  quite 
so  complete  as  it  might  be  under  the  contract,  and  could  be  made  good 
at  a  reasonable  rate,  the  proper  course  would  be  to  find  a  verdict  for  the 
plaintiff,  deducting  such  sum  as  would  enable  the  defendant  to  do  what 
was  requisite  to  make  it  complete.(y)  But  where  one  had  contracted^ 
for  a  price  agreed,  to  erect  a  bridge  in  a  particular  manner,  and  he  exe- 
cuted it  so  unfaithfully,  that  although  it  served  its  intended  use  for  a 
time,  yet  from  the  manner  of  building  it,  it  gave  way,  and  was  finally 
carried  off  by  a  flood  ;  it  was  held  that  he  could  recover  nothing  for 


(e)  2  Bos.  &  Pull.  247.  2  Esp.  R.  739.  13  John.  302 ;  1  Camp.  38 ;  Anthonys  N. 

4  Doug.  284.    4  Kand.  R.  423.    But  see  P.  R.  168,  n.  b. 

1  Esp.  R.  270,  contra,  (Ji)  1  Car.  &  Payne,  852. 

(/)  2  Esp.  R.  730.  hS  8  Camp.  451. 

Ig)  7  East,  479.    2  Com.  on  Con.  (j)  6  Car.  &  Payne,  837.    2  Cromp. 

863.    2  Wils.  359 ;  and  see  14  John,  k  Meeson,  2l4. 
877,  and  3  Slark.  R.  6  ;  7  Moore,  287 ; 


OF  THE  ACTION  OF  TRESPASS  ON  THE  CASE.  137 

building  the  bridge  ;  that  the  defence  set  up  was  sufficient  to  bar  a  re- 
covery, and  that  the  defendants  were  not  obliged  to  pay  the  stipulated 
price  and  then  sue  the  plaintiff  for  their  damages.  (A;) 

Instead  of  setting  up  the  defence  above  mentioned,  the  defendant 
may  pay  the  price  charged  and  bring  a  cross  action  for  the  damage  ;(/) 
but  he  should  not  suffer  the  plaintiff  to  take  judgment  against  him  with- 
out introducing  his  defence,  for  such  trial  and  judgment,  as  we  shall 
see  more  at  large  hereafter,  would  entirely  cut  off  his  remedy  by  a  cross 
action. 

It  seems  agreed,  in  England,  that  no  action  will  lie,  either  by  a  coun- 
sellor at  law,  to  recover  fees  for  his  services,  or  against  him,  for  neglect 
in  managing  a  cause,  or  other  neglect,  or  want  of  skill,  in  the  discharge 
of  his  duties.(}n)  How  the  latter  question  would  be  determined,  in  this 
state,  is  not  known  ;  though  I  believe  it  has  never  been  questioned,  that 
an  advocate  may  here  bring  his  action  for  the  recovery  of  ^  compensa- 
tion for  his  services,  the  same  as  an  attorney  or  solicitor.  The  supreme 
court  of  Pennsylvania  have  expressly  decided  this  point  in  favor  of  the 
right  of  a  member  of  the  bar  to  recover  on  a  quantum  meruit  for  his 
professional  services.(n)  (f )  Attorneys  and  solicitors  may  maintain  an  ac- 
tion of  assumpsit  for  their  fees  ^nd  disbursements.  Before  prosecuting 
this  action,  or  at  least  before  the  trial,  it  is  highly  judicious  to  have 
their  bills  taxed  by  the  proper  officer,  which  liquidates  the  amount,  and 
supersedes  all  inquiry  as  to  items.  Formerly  an  attorney,  solicitor,  &c. 
were  bound  to  serve  their  client  with  a  bill,  at  least  eight  days  before 
suit  brought ;  but  this  law  is  repealed,  and  there  is  now  no  statute 
requiring  such  service  ;  nor  where  the  suit  is  on  a  taxed  bill;  need  it  be 
shown  that  notice  of  taxation  has  been  served,  (o)  Under  that  law,  if  a 
bill  were  duly  delivered,  it  was  held  conclusive  upon  the  client,  as  to 
amount,  unless  he  procured  it  to  be  taxed  before  the  trial.  As  the  ser- 
vices, generally^  must  be  proved  at  the  trial,  but  the  bill  cannot  be  tax- 
ed there,  nor  the  items  entered  into,  it  would  now  be  advisable  for  the 
attorney,  &c.  either  to  procure  the  bill  to  be  taxed,  on  his  own  part,  as 
above  mentioned,  or  at  least,  as  formerly,  to  serve  his  client  with  a  copy, 
either  of  which  it  is  conceived  would,  as  heretofore,  be  conclusive  upon 


(k)  14  Muf .  R.  282.  *  (m)  See  cases  cited,  2  Com.  on  Con. 

(0  7  East,  479.    2  Com.  on  Con.  363.  378. 

2  Wils.  359,  and  see  14  John.  377.    3  (n)  2  Penn.  R.  75. 

Stark.  R.  6.    7  Moore,  287.    13  John.  (o)  9  Cowen,  j57. 
302.  1  Camp.  38.  Anth.  N.  P.  R.  168,  n.  b. 


(t)  A  decision  to  the  same  efiect  was  made  by  the  court  of  errors  of  this  state, 
in  the  case  of  Adams  v.  Stevens,  (26  Wen.  451 ;)  which  was  a  suit  brought  to  re- 
cover compensation  for  services  as  countel. 

Vol.  I.  18 
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the  client,  as  to  itemsy  unless  in  the  latter  instance  he  objects  to  the 
amount  and  procures  a  taxation. (p) 

In  England  the  negligence  of  an  attorney,  &c.  cannot  be  set  up  as  a 
defence  to  an  action  upon  his  bill  ;{q)  and  such  was  formerly  supposed 
to  be  the  law  in  this  state  ;(r)  it  is  now  however  settled,  that  in  an  ac- 
tion for  fees  by  an  attorney  against  his  client,  the  latter  may  show,  un- 
der the  general  issue,  that  the  attorney  conducted  the  business  so  negli- 
gently, that  his  services  were  of  no  benefit  to  the  client ;  and  thus  de- 
feat the  whole  claim.  But  if  the  evidence  be  merely  in  mitigation  or 
diminution  of  the  value  of  the  attorney's  services,  then  notice  should 
be  given  with  the  general  issue. (f)  This  defence  may  be  interposed, 
or  a  cross  action  may  be  sustained. (^) 

An  attorney  cannot  recover  against  his  client  the  costs  of  a  suit  in 
which  the  judgment  is  set  aside  for  irregularity,  nor  the  costs  of  oppo- 
sing the  motion  to  set  aside  the  proceedings^  nor  can  he  recover  for 
money  paid  for  his  client,  if  it  be  paid  to  satisfy  the  costs  of  a  judg- 
ment of  discontinuance  suffered  by  his  negligence  or  ignorance.(u) 
But  proof  that  judgment  as  in  case  of  nonsuit  was  obtained  against  the 
client,  is  not,  of  itself,  evidence  of  negligence  in  the  attorney.(t7) 

Whenever  an  attorney  disobeys  the  lawful  instructions  of  his  client, 
and  a  loss  ensues,  the  attorney  is  responsible  for  the  damages  occasioned 
by  such  loss.(ti7)  But  in  other  cases  he  is  not  responsible  except  for 
gross  negligence  or  ignorance  ;  nor  if  he  acts  to  the  best  of  his  skill,  and 
with  a  bona  fide  and  moderate  degree  of  attention  ;(x)  so,  an  error  or 
mistake  on  a  point  of  law,  in  regard  to  which  reasonable  doubt  may  be 
entertained,(y)  or  a  mistake  in  a  nice  point  of  practice,  arising  on  the 
doubtful  meaning  of  a  rule  of  court,  will  not  render  an  attorney  liable 
to  an  action. (z) 

The  defendant,  an  attorney,  was  sued  for  negligence  in  allowing  judg- 
ment to  go  by  default,  in  an  action  which  the  plaintiff  had  retained  him 
to  defend.  The  negligence  being  proved,  it  was  held  that  it  was  for 
the  attorney  to  defend  himself  by  showing,  if  he  could,  that  the  plaintiff 
had  no  defence  in  that  action,  and  not  for  the  plaintiff  to  begin  by  showr 
ing  that  he  had  a  goo4  defence,  and  so  had  been  damaged  by  the  judgr 
ment  by  default,  (a) 


Cp)  Doug.  198,  9.    12  John.  816.  (v)  8  Mam.  R.  57. 

(a)  6  Bos.  &  Pull.  196.  (x)  2  VTiU.  825.    4  Burr.  2060.    8 

(r)  11  John.  547.  Bam.  k  Cress.  788,  742.    5  Dowl.  It 

(•)  9  Cowen,  57.  R7I.  635,  638,  S.  C.    8  Mass.  R.  57.    8 

ft)  2  Wlls-  825.     15  BAms.  R.  316.  Camp.  19.    Id.  17. 

Cfait  on  Con.  166.   8  Day,  890.    8  Bibb,  (y)  4  Burr.  2060.   1  Nev.  &  Man.  262. 

517.    2  Wash.  Va.  R.  211.  (x)  8  Bam.  k  Crm.  738.    5  Bowl.  It 
(u)  12  Wen.  517 

i4" 


9  Cowen,  57.  (a)  7  Bing.  4ia 
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In  this  action  for  negligence,  it  is^not  necessary  to  aver  or  prove  that 
the  plaintiff  had  paid  or  secured  the  attorney  a  fee ;  it  is  sufficient  if  the 
attorney  undertook  to  prosecute  the  suit  for  a  compensation  to  be  paid 
afterwards.(&) 

An  attorney  who  has  once  undertaken  and  commenced  a  suit  for  his 
client,  is  bound  to  continue  it,  though  the  latter  omit  to  furnish  the  ne- 
cessary funds  ;{c)  and  if  he  desires  to  give  up  the  conduct  of  a  cause, 
he  must  give  reasonable  notice  to  his  client,  (d) 

An  attorney  cannot  recover  fees,  in  a  suit  in  which  the  client  consults 
and  retains  the  attorney's  clerk,  who  lives  at  a  distance  from  his  princi- 
pal, if  the  clerk  is  left  without  instructions,  and  the  means  of  conferring 
constantly  with  his  master,  and  the  client  is  thus  deprived  of  the  advan-^ 
tage  of  the  attorney's  judgment  and  experience.(e) 

It  is  a  good  defence  to  an  action  on  an  attorney's  bill,  that  he  under- 
took to  conduct  the  cause  gratis  ;  and  it  seems  that  a  declaration  to  that 
effect,  made  by  the  attorney's  clerk,  when  he  attended  the  master  to  tax 
the  costs  in  the  former  suit,  is  evidence  for  the  defendant.(/) 

In  this  action  for  fees,  the  plaintiff  must  show  his  retainer,  either  by 
proving  the  original  employment,  or  some  act  of  his  client,  recognizing 
him,  as  attorney,  in  the  progress  of  the  suit ;  for  the  name  of  the  attor- 
ney, merely  standing  in  the  judgment  record  as  the  attorney  of  the  de- 
fendant I  or  evidence  that  he  acted  as  attorney,  and  was  so  considered 
by  the  attorney  of  the  opposite  party ^  will  not  be  sufficient. (g)  On  the 
other  hand,  where  an  attorney  appears  and  defends  for  another,  and  re- 
ceives money,  as  attorney,  due  to  his  assuhied  client,  in  an  action  by  the 
latter  against  the  former,  he  is  estopped  from  denying  that  he  is  attor- 
ney, and  evidence  of  an  actual  retainer  is  not,  in  such  case,  neces- 
sary. (A) 

Commissioners  to  examine  witnesses,  appointed  by  the  court  of  chan- 
bery,  supreme  court,  or  court  of  common  pleas,  may  sue  the  party  pro- 
buring  their  appointment,  for  their  fees  ;(t)  and  this  liability  of  the  par- 
ty undoubtedly  extends  to  the  fees  of  commissioners  appointed  by  a  jus- 
tice, under  the  act  passed  April  18.  1838.(18)    But  an  arbitrator  can- 


(6)  3  Bibb,  517.  («)  1  Bing.  13. 

(e)  Sayer'f  R.  173.    It  is  otherwise,  r/)  8  Stark.  R.  185. 

if  his  client  refuse  on  request    9Cowen,  (g)  9  John.  142. 

67.    2  John.  296.  (A)  8  Cowen,  253. 

(d)  8  Bara.  &  Adolpb.  350.    As  to  (i)  Carthew,  208.    Oomb.  186,  8.  C. 
what  is  nefluoiiable  notice,  see  id.  and  9 
Binfl^.  ^. 

(18)  See  Uws  of  N.  Y.  1838,  p.  282. 
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not  maintain  an  action  for  his  trouble,  unless  the  person  who  employs 
him,  has  expressly  promised  to  pay  him  ;(j)  but  it  lies  by  a  sheriflF,  jus- 
tice, coroner,  constable,  &c.  for  their  fees,  against  the  party  whose  pro- 
cess they  serve,  or  at  whose  request  the  service  is  performed  ;  by  a  sher- 
iff, constable,  &c.  for  committing  one  on  execution,  who  is  afterwards 
discharged  under  the  act  for  the  relief  of  debtors  from  imprisonment  ;{k) 
and  it  lies  for  fees  in  serving  an  execution,  or  other  process,  immediate- 
ly on  the  arrest,  or  other  service  completed  ;(/)  though  for  levying  a 
fine,  they  cannot  charge  their  fees  against  the  party,  but  should  charge 
them  in  their  accounts  with  the  public  ;(m)  nor  are  they  entitled  to 
fees,  for  arresting  a  person,  while  privileged  from  arrest — such  arrest  be- 
ing irregular  and  void.(n)  But  in  all  cases,  where  an  officer  can  protect 
himself,  under  the  process,  or  would  be  liable  for  an  escape  upon  it, 
that  is  to  say,  in  general,  when  the  process  is  valid,  upon  the  face  of  it, 
whatever  irregularity  there  might  have  been  in  issuing  it,  he  may  recov- 
ier  his  fees  of  service. (o)  The  sheriff  may,  in  bH  cases,  collect  his  fees 
of  the  attorney  ;{p)  and,  after  a  jury  is  summoned  for  the  circuit,  or 
other  court,  though  before  the  court  arrive,  the  sheriff  goes  out  of  office, 
he  is  entitled  to  his  fees,  for  summoning  the  jury,  though  net  for  return- 
ing the  venire,  and  this,  whether  any  venire  be  actually  delivered  to 
him  or  not. (9)  He  may  recover  his  reasonable  fees  and  expenses,  on 
l)ringing  up  a  former  sheriff,  on  attachment  for  a  contempt,  in  not  re- 
turning process,  bringing  in  the  body,  &c.,  and  these  are  to  be  recover- 
ed of  the  party,  on  whose  application  the  attachment  issued  ;(r)  and  his 
tees  for  attending  the  supreme  court  are  fixed  by  statute  at  (2  per 
day.(*) 

Witnesses  may  ako  bring  this  action  for  \heil*  fees,  but  th^y  are  enti- 
tled to  no  more  than  the  statute  allows  them  ;{t)  they  may^prove  their 
attendance  by  parol,(u)  and  if  they  are  subpoenaed  and  attend,  though 
not  examined,  or  are  examined,  though  not  subpoBnaed,they  are  entitled 
to  their  fees.(t;)  As  jthe  law  does  not  allow  any  compensation  to  a  wit- 
ness for  a  loss  of  time,  over  and  above  his  statute  fees,  a  promise  to  pay 
for  such  loss  of  time  is  not  binding.(u;) 


(i)i4  Esp.  R.  47.    Style,  465.    But        (q)lfi  id.  125. 
see  1  Gow's  R.  7, 8,  contra,  and  Chit,  on        (r)  9  id.  328. 

Con.  165,  6.  (8)  2  R.  S.  538. 

k)  4  Man.  R.  411.  (0  14  John.  357. 

[I)  5  John.  452.  fu)  15  id.  260. 

~  CaiDes,  18.  (y)  1  Binn.  46. 

10  John.  93.  (v)  1  Ball  k  Beat.^'515.    5  Maule  h 

>)  18  id.  378.  Selw.  156.    4  Moore,  300. 
V)  9  id.  114. 


In)  IC 
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Printers  may  maintaiD  this  action  for  their  services  ;  but  in  the  case 
of  Poplett  V.  Stockdale,(^)  Best,  C.  J.,  held,  that  the  plaintiff,  a  printer, 
could  not  recover  any  compensation  for  printiug  for  the  defendant, 
"  The  Memoirs  of  Harriet  Wilson,"  it  being  a  work  of  a  grossly  immo- 
ral and  libellous  nature. 

As  to  the  proprietors  of  stages  and  post  chaises  for  passengers,  if  1 
pay  only  one  half  my  fare,  by  way  of  deposit,  and  am  not  at  the  inn  by 
the  starting  hour,  my  place  may  be  supplied  by  another^  but  not  so  if  I 
pay  the  whole  fare.(y)  Such  proprietors  are  answerable  for  any  injury 
arising  from  the  misconduct  of  their  drivers  ;(z)  and  although  a  person 
keeping  horses  and  chaises  for  hire,  cannot  be  compelled  to  hire  out  a 
horse  and  chaise,  yet  if  be  does  hire  it,  and  the  passenger  takes  his  seat 
in  it,  the  driver  must  proceed,  if  the  fare  is  tendered. (a) 

A  person  who,  by  his  own  labor,  preserves  goods,  which  the  owner, 
or  others  for  him,  have  abandoned  in  distress  at  sea,  or  are  unable  to 
protect  and  secure,  may  retain  possession  of  them  till  paid  for  his 
trouble,  and  he  may  have  his  action  for  such  trouble,  or  the  owner  may 
tender  him  a  proper  compensation,  and  demand  his  goods,  and  in  default 
of  their  being  delivered,  bring  his  action  of  trover.(6)  But  labor  or 
service  voluntarily  performed  by  the  plaintiff  for  the  defendant,  without 
his  privity  or  request,  express  or  implied,  however  meritorious  or  bene- 
ficial it  may  be  to  the  defendant,  as  in  saving  his  property  from  destruc- 
tion by  fire,  affords  no  ground  of  action. (c)  The  facts  of  the  case  in 
tvhich  this  rule  was  laid  down,  were  as  follows :  J.  owned  a  wheat 
stubble-field,  in  which  B.  had  a  stack  of  wheat,  which  he  had  promised 
to  remove  in  due  season  for  preparing  the  ground  for  a  fall  crop.  The 
time  for  its  removal  having  ftrfived,  J.  sent  a  message  to  B.,  which,  in 
his  absence,  was  delivered  to  his  family,  requesting  the  immediate  re- 
moval of  the  stack  of  wheat,  as  he  wished,  on  the  next  day,  to  burn  the 
stubble  on  the  field.  The  sons  of  B.  answered,  that  they  would  remove 
the  stack  by  10  o'clock  the  next  morning.  J.  waited  until  that  hour, 
and  then  set  fire  to  the  stubble  in  a  remote  part  of  the  field.  The  fire 
spreading  rapidly,  and  threatening  to  burn  the  stack  of  wheat,  and  J. 
finding  that  B.  and  his  sons  neglected  to  remove  the  stack,  set  to  work 
and  removed  it  himself,  so  as  to  secure  it  for  B. ;  and  he  claimed  to  re- 
cover damages  for  the  work  and  labor  in  its  removal.  The  court  held 
the  action  not  to  lie. 


'x)  Cited  in  Chit  on  Con.  171.  (a)  4  Esp.  R.  260. 

[yj  1  Esp.  R.  27.  C^)  1  Ld.  Raym.  393.    Abbot  on  Ship. 

[x)  Peake'8  N.  P.  Cas.  81.    See  also  356. 

1  R.  S.  698.  (c)  20  John.  28. 
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Where  services  are  rendered,  upon  an  understanding  that  the  remu- 
neration  is  to  be  at  the'entire  discretion  of  the  employer,  no  action  can 
be  maintained  for  the  services.(d)  But  the  rule  is  otherwise,  if  done  at 
the  request  of  the  party  to  whom  the  benefit  of  the  services  are  given, 
no  matter  what  bis  expectations  were ;  nothing  being  said  between  the 
parties  in  regard  to  compensation. (e) 

If  A.  employ  B.  to  perform  certain  servics,  and  B.  without  the  privi- 
ty of  A.  employ  C.  to  perform  them,  C.  cannot  recover  from  A.(/) 
Where  one  illegally  avails  himself  of  the  labor  of  another's  servant,  the 
latter  may  waive  the  tort,  and  maintain  assumpsit  for  the  services ;  as 
where  a  man  harbors  and  employs  another's  apprentice,  after  his  deser- 
tion, (g) 

In  an  action  by  a  New-York  pilot,  against  the  owner  of  a  ship,  to  re- 
cover pilotage^  under  the  act,  sess.  28,  ch.  28,  it  was  held  that  the  situ- 
ation of  the  ship,  at  the  time  the  pilot  takes  charge  of  her,  is  a  matter  of 
fact  and  may  be  proved  by  parol;  and  that  the  pilot,  on  sufficient  proof, 
is  entitled  to  his  pUotage^  though  he  did  not  cause  an  entry  to  be  made 
in  the  log  bookj  of  the  bearing  and  distance  of  the  light  house,  at  the 
time  he  took  charge  of  the  vessel,  according  to  the  rules  of  the  master 
and  wardens  of  the  port  of  JV^io-For/c,  for  the  regulation  of  pilots; 
though  he  may  be  subject  to  a  fine  for  not  making  such  entry.  And  the 
fact  that  the  pilot  left  the  vessel,  without  permission  of  the  captain,  as 
required  by  the  rules  of  the  master  and  wardens,  will  not  deprive  him  of 
his  right  of  action  against  the  owner,  for  pilotage^  provided  he  left  a 
competent  substitute  on  board,  by  reason  of  his  being  unable  to  perforin 
his  duty  himself.  But  such  substitute  must  be  a  regular  branch  or  de- 
puty pilot,  otherwise,  he  is  not  entitled  to  his/se^,  under  the  act,  though 
perhaps  the  substitute,  or  his  principal,  might  have  an  action  against  the 
ship  owner,  for  what  he  reasonably  deserved  to  have  for  the  service  per- 
formed.(19) 

An  agreement  with  a  clergyman  to  give  him  so  much  for  preaching) 
is  a  valid  contract  ;(A)  and  where  I  promise  a  man  fifty  dollars,  if  he 
will  complete  such  a  purchase  or  sale,  this  binds  me  ;  and  so,  if  I  prom- 
ise him,  that  A.  shall  pay  him  fifty  dollars  for  such  service ;  and  in  the 


YeatM, 


(19)  10  John.  112. 
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latter  case,  I  am  the  principal  debtor,  as  well  as  in  the  former,  and  he 
may  sue  me,  without  resorting  to  A.(t)     A.  promise  to  pay  for  trouble, 
in  procuring  a  pardon,  is  binding  ;(j)  and  a  clerk  employed  at  j£200 
salary  per  annum,  payable  quarterly,  being  dismissed  by  his  employer 
in  the  middle  of  the  quarter,  who  paid  him  only  proportionally,  it  was 
held  that  in  this  action, /or  work  andlabor,  he  might  recover  his  salary 
for  the  remainder  of  the  quarter,  and  was  not  bound  to  go  upon  the  spe- 
cial contract  ;(A:)  and  in  all  cases,  if  the  agreement  be  not  under  seal, 
though  it  be  never  so  special  and  multifarious,  if  the  services  be  per- 
formed under  it,  and  the  agreement  thus  fulfilled,  or  if  the  agreement 
be  rescinded,  the  plaintiff  need  not,  in  an  action,  set  it  forth  and  declare 
upon  it  specially,  but  may  claim  and  recover  under  a  general  count,  for 
work  atmd  labor ;{l)  and  so,  if  the  work  be  done,  though  not  in  pursu- 
ance of  the  special  agreement,  but  upon  some  new  arrangement  or  agree* 
ment  of  the  parties  ;(m)  and  in  this  last  instance,  it  will  lie,  even  though 
the  first  agreement  were  under  seal.(n)    A  committee  appointed  at  a 
public  meeting  to  carry  into  effect  the  object  of  such  meeting,  are  re- 
sponsible to  workmen  for  labor  performed  by  them.(o)     A  count  in  as- 
sumpsit for  work,  labor  and  materials,  will  enable  the  plaintiff  to  give 
in  evidence  any  particular  species  of  work  and  labor  ;  as  of  attendance 
as  a  farrier,  and  for  medicines  administered,  or,  as  an  attorney. (/?)     If 
A.  agree  to  serve  B.  at  such  salary  as  C.  shall  think  reasonable,  and  it 
appears  that  no  application  has  been  made  to  C.  to  fix  the  salary,  A. 
cannot  recover  any  thing  for  his  services  in  an  action  for  work  and  la- 
bor.(9)     A  request  to  a  tradesman  to  take  care  of  defendant's  house, 
and  air  it,  and  show  it  to  persons  applying  to  take  it,  and  a  promise  that 
the  defendant  would  make  him  a  handsome  present,  is  evidence  of  a  con- 
tract to  pay  a  reasonable  compensation  for  the  work  and  labor  bestowed 
in  that  service. (r) 

Wherever  services  are  performed  gratuitously,  or  in  expectation  of  a 
legacy,  without  any  contract,  express  or  implied,  they  are  not  the  sub- 
ject of  an  action. (5)  But  it  is  otherwise  if  the  services  are  rendered 
upon  request  of  the  testator,  or  he  promises  to  pay  for  them,  either  be- 


/»)  FiUg.  902.  (m)  10  John.  86. 

( j)  Hob.  105.    But  tee  3  Esp.  R.  253,        (n)  14  id.  330. 
emtra,  (0)  6  Wen.  649. 


k)  1  Stark.  R.  198.  ( p)  3  Camp.  37.    4  Bos.  &  Pull.  289. 

302.    12Eaft,  1.    5  Dowl.        (9)  4  Car.  C  Payne,  93. 


(k)  I  Star 
CO  Fitzg. 
t  Ryl.  277. 


&  Ryl.  277.    10  Mass.  R.  287.    4  Cow-  (r)  5  Tsunt  802. 

en,  564.    7  Cntncb,  299.    4  Wen.  285.  (s)  2  Str.  728.  1  Eip.  R.  187.  4 Ball 

11  id.  478,  and  see  8  Am.  Com.  Law,  111. 

529,530. 
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fore  or  after  tbey  are  performed,  although  they  are  done  in  expectation 
of  a  legacy.(/)  And  where  a  young  man,  at  the  request  of  his  uncle, 
went  to  live  with  him,  and  the  uncle  promised  to  do  with  him  as  his 
own  child  ;  and  he  lived  and  worked  with  him  more  than  eleven  years, 
and  his  uncle  said  his  nephew  should  be  one  of  his  heirs,  and  spoke  of 
advancing  a  sum  of  money  to  purchase  a  farm  for  him,  as  a  compensa- 
tion for  his  services,  but  died  without  devising  any  thing  to  him,  or  mak- 
ing him  any  compensation  ;  it  was  held  that  an  action  on  an  implied 
assumpsit  J  would  lie  against  the  executors,  for  the  work  and  la^bor  per- 
formed for  the  testator  by  the  nephew.(tt) 

Where  1  agree  to  buy  land  of  you,  and  enter  upon  and  improve  it, 
under  the  contract,  but  you  refuse  to  convey,  by  reason  whereof  the  con- 
tract is  rescinded,  no  action  will  lie  for  my  work  and  labor  ;{v}  nor  will 
it  lie  for  my  work,  &c.  where  I  enter  upon  your  land  without  your  con-^ 
sent,  and  without  any  color  of  right,  and  clear  and  improve  it,  and  hold 
the  possession  against  you.  And  in  such  case,  as  there  is  neither  a  le- 
gal nor  a  moral  obligation  for  you  to  pay  me  for  my  labor,  even  if  you 
promise  to  do  so,  I  cannot  hold  you,  and  your  promise  is  void.(t£))  But 
where  a  party,  by  a  fraudulent  representation  of  being  the  owner  of 
land,  induces  another  to  bestow  labor  upon  it  in  the  expectation  of  en- 
joying the  property  as  a  joint  owner,  the  latter  party,  on  discovering 
the  fraud,  may  abandon  the  contract  under  which  the  labor  was  per- 
formed, and  recover  on  the  common  count  of  indebitatus  assumpsit^  the 
value  of  the  work  done.  And  it  is  no  objection  in  such  case,  that  the 
contract  is  for  an  interest  in  lands,  and  is  not  in  writing.(a:) 

The  mother  of  a  bastard  child  cannot  sue  the  overseers  of  the  poor  for 
its  maintenance,  without  an  express  promise  by  them  to  pay,  or  a  re- 
quest to  maintain  it,  or  proving  that  they  had  received  money  for  the 
purpose  of  maintaining  it,  under  an  order  of  filiation  and  maintenance  ',(y) 
and  an  action  for  services  done  or  necessaries  furnished  towards  main- 
taining an  indigent  parent,  will  not  lie  against  a  child,  unless  done  or 
furnished  on  the  child's  request,  for  there  is  no  moral  obligation  in  the 
child  to  support  his  indigent  parent,  and  therefore  there  is  nothing  in 
such  case  to  sustain  an  express  promise.  The  only  remedy  against  such 
child  is  given  by  statute  ;(z)  and  an  action  will  in  no  case  lie  at  the  suit 
of  the  overseers  of  the  poor,  against  a  pauper  for  labor,  pains,  and  ex- 
penses, in  taking  care  of  him,  whether  he  be  settled  in  the  town  or  not, 


(c)  6'Jc 
(w)  Id. 


0  1  Teates,  209.    4  id.  358,  858. 

tt)  8  John.  199,  and  see  18  id.  879. 

v)  S'John\S5.  (x)  1  R.  S.  628.    S««  16  John.  281, 
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for  such  assistance  is  always  intended  by  the  law  as  matter  of  charity.(a) 
And  the  statute  above  referred  to,  compelling  parents  and  children  to 
maintain  each  other,  extends  only  to  natural  relations  ;  and  therefore  a 
husband  is  not  bound  to  maintain  his  wife's  children,  especially  her  ille- 
gitimate children,  born  before  his  marriage.(6) 

4.  For  money  had  and  received  by  the  defendafU  to  the  plaintiff^s 
%L$e,  It  is  a  general  description  of  all  cases  in  which  the  action  of  as- 
sumpsit for  money  had  and  received  lies,  that  the  defendant  is  obliged 
by  the  ties  of  natural  equity  and  justice  to  refund  or  pay  money  which 
he  may  have  received  belonging  to  the  plaintifiF.(c) 

Actions  of  assumpsit  on  this  and  the  other  money  counts,  are  resorted 
to  as  substitutes  for  bills  in  chancery,  and  are  encouraged  wherever  the 
law  affords  no  other  remedy,  and  when  a  court  of  equity  would  compel 
a  defendant  to  repay  to  a  plaintiff  money,  which  the  latter  had  been 
compelled  to  pay  for  the  benefit  of  the  former. (d) 

And  to  support  this  action,  it  is,  as  a  general  rule,  necessary  to  prove 
that  the  defendant  himself,  or  his  agent,  actually  received  money,  or  its 
equivalent,  as  bank  notes  circulating  as  cash,  for  the  use  of  the  plain- 
tiff ;(e)  mere  money's  worth  is  not  sufl5cient.(y )  Where,  however,  the 
property  is  saleable,  the  receipt  of  money  may  be  presumed,  particular- 
ly after  the  lapse  of  a  reasonable  time,  until  the  contrary  be  proved.(g) 
And  property  received  o^  money^  will  support  this  action,  the  same  as  if 
fTMmey  i/^e//*  had  been  received. (A)  And  the  entry  of  a  check  as  cash, 
made  by  the  officer  of  a  bank  in  the  private  bank-book  of  the  holder,  is 
equivalent  to  a  payment  of  cash,(i)  and  the  bank  is  bound  thereby,  even 
if  the  check  turns  out  to  be  forged,  the  forgery  being  unknown  to  the 
holder,  (j) 

Where  property  has  been  taken  from  the  owner  tortiously,  he  may 
waive  the  tort  and  recover  in  this  action  for  the  money  received  by  the 
wrongdoer  for  the  use  of  it,  and  the  price  for  which  it  may  have  been 
sold.  But  if  the  use  to  which  the  property  be  put  be  prohibited  by 
law,  the  plaintiff  cannot  recover  either  from  the  trespasser  or  his  agent 
the  money  received  for  that  use.(A:) 


(o)  Chip.  R.  45.  11  John.  464.    8  N.  H.  R.  79,  608.    4 

'6)  7  Cowen,  235.  Serg^.  &  Rawie,  179. 

2  Burr.  1005.     1  Doug.  138.  (g)  1   Doup.  138.     4  T.  R.  687.    3 

6  Wen.  284,  and  see  3  Penn.  R.  Bos.  &  Pull.  559.    1  H.  Bl.  239. 

398  '  (*)  7  Cowen,  662. 

(e)  9   East,   378.     3  Bibb,  378.    6  (i)  4  Dall.  234.    1  Binn.  27. 

Conn.  R.  95.  O)  1^.    See  also  10  Wheat.  883. 

(/)  5  Burr.  2589.    See  3  Bibb.  378.  (I)  1  N.  H.  R.  151. 
11  Mass.  R.  494.    4  Pick.  R.  60,  71. 
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1.  It  lies  to  recover  all  moneys  received  by  an  agent  for  his  principal, 
an  attorney  for  his  client,  a  sheriff  or  constable  on  execution,  or  a  jus- 
tice in  the  course  of  his  business,  who  all  in  some  degree,  stand  in  the 
relation  of  agents  to  the  party  for  whom  they  receive  it. 

2.  To  recover  back  money  paid  under  a  mistake^  or  through  the  deceit 
of  the  other  party  ;  as  if  two  men  reckon  together,  and  one  overpays 
the  other,  through  mistake^  the  money  so  overpaid,  becomes  money  had 
and  received  to  the  use  of  the  party  paying  it ;  or  if  a  man  falsely  tell 
me  he  has  paid  certain  money,  or  done  certain  work  for  me,  and  I  pay 
him  for  it,  the  money  so  paid  by  me  becomes,  by  this  deceit,  money  had 
and  received  to  my  use.  The  mistake  must  be  of  facts.(20)  If  of  law 
merely,  the  action  cannot  be  sustained,(21)  though  if  the  mistake  be  of 
the  law  of  another  country,  or  of  another  of  the  United  States,  money 
paid  may  be  recovered  back. (22) 

3.  To  recover  back  money  paid  upon  a  consideration  which  happens 
to  fail ;  as  if  I  pay  a  man  for  carrying  my  goods,  and  he  fails  to  carry 
them  without  my  fault ;  or  t  advance  money  to  a  man  upon  his  promise 


;20)  1  Hill,  287. 
^21)  1  Wen.  355. 

^22)  9  Pick.  R.  112.  In  the  case  of  Mowatt  v.  Wright,  (1  Wen.  855,  360,  &c.) 
Cht  J.  Savage,  in  reviewing  the  authorities  bearibg  upon  this  subject,  lays  down 
the  rule,  that  this  action  lies  for  money  paid  by  mistake ;  but  that  the  mistake  must 
be  of  fact ;  that  where  there  is  no  fraud  or  mistake  in  relation  to  the  matter  of  fact, 
if  the  law  be  mistaken,  the  rule  applies,  that  ignorantia  juris  non  excusat,  (igno- 
rance of  the  law  does  not  excuse. )  An  error  of  fact  takes  place,  either  where  some 
fact  which  really  exists  is  unknown,  or  some  fact  is  supposed  to  exist,  which  really 
does  not  exist.  But  where  a  person  is  truly  acquainted  with  the  existence  or  non- 
existence of  the  facts,  but  is  ignorant  of  the  legal  consequences,  he  is  under  an  er- 
ror of  law.  The  cases  founded  on  mistake,  seem  to  rest  on  this  principle,  that  if 
parties,  believing  that  a  certain  state  of  things  eScists,  come  to  an  agreement  with 
such  belief  for  its  basis,  on  discovering  their  mutual  error,  they  are  remitted  to  their 
original  rights ;  but  where  money  is  naid  on  a  claim  of  right,  made  in  good  faith, 
and  the  party  paying,  acts  with  as  full  knowledge  of  the  facts  as  (he  party  receiv- 
ing, then,  although  the  demand  be  unfounded,  the  payment  cannot  be  recovered 
back,  notwithstanding  the  facts  prove  to  be  different  from  what  they  were  believed 
to  be  by  the  party  receiving,  but  not  different  from  what  the  party  paying  supposed 
they  were.  In  such  case,  he  who  pays  the  money,  will  be  considered  as  giving  it 
to  the  one  to  whom  he  pays  it.  The  lapse  of  time  in  bringing  a  suit  to  correct  a 
mistake,  though  brougnt  within  the  time  prescribed  by  the  statute  of  limitations, 
will  be  taken  into  consideration. 

In  the  case  of  Potter  v.  Everett,  (2  HalPs  Super.  Ct.  R.  252,)  it  was  held  to  be 
settled,  as  a  general  principle,  that  where  a  man  pays  money  without  any  legal  ob- 
ligation to  do  so,  under  a  mistake  of  fact,  and  without  the  means  of  ascertaining 
the  tiuth,  or  if  he  be  induced  to  pay  it  under  false  representations,  he  may  recover 
it  back. 

Where  a  contract  was  made  for  the  sale  and  delivery  of  oats,  and  the  parties, 
upon  a  mistaken  state  of  facts,  estimated  the  quantity  at  a  certain  number  of  bush- 
els, for  which  the  stipulated  price  was  paid  ;  it  was  held  that  the  purchaser  might 
recover  back  money  paid  for  the  difference  between  the  estimated  and  real  quanti- 
ty ;  and  that,  notwithstanding  he  had  agreed  to  take  the  oats  at  the  estimated  quan- 
tity, hit  or  miss.     (20  Wen.  174.) 
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to  sell  and  deliyer  me  certain  goods,  and  he  fails  to  do  so,  I  can  recover 
the  money  so  paid,  in  either  instance,  in  an  action  for  money  had  and 
receiTed  to  my  use. 

4.  To  recover  back  money  paid,  as  a  consideration  for  an  agreement, 
which  is  afterwards  rescinded ;  as  where  A.  and  B.  make  a  contract  for 
the  sale  and  purchase  of  a  quantity  of  timber,  to  be  delivered  at  a  future 
day,  and  950  is  paid  by  B.  at  the  making  of  the  contract ;  if  this  con- 
tract be  afterwards  rescinded,  B.  may  have  this  action  to  recover  back 
the  $50.  But  when  a  purchaser  would  rescind  a  contract,  and  entitle 
himself  to  recover  back  the  consideration,  he  must  place  the  vendor  in 
the  same  situation  he  was  in  before  the  sale.(23) 

5.  To  recover  back  money  paid  to  any  one,  acting  under^  or  in  pur- 
suance of,  a  void  authority  ;  as  if  a  man  come  to  me  in  behalf  of  my 
creditor,  with  a  forged  order  or  power  of  attorney,  to  receive  the  money, 
and  I  pay  him  the  debt ;  although  we  both  supposed  the  order  or  pow- 
er to  be  good,  yet  the  authority  being  in  fact  forged  and  void,  I  can  re- 
cover the  money  back  in  this  action. 

6.  To  recover  back  money  obtained  from  any  one  by  extortion^  impo- 
sittorij  or  taking  an  undue  advantage  of  the  party^s  situation  ;  as  where 
I  pledge  my  horse  for  a  debt  of  one  hundred  dollars  and  the  interest, 
and  I  tender  the  sum  due  and  demand  the  horse,  but  the  bailee  refuses 
to  redeliver  him  unless  I  pay  an  additional  sum  beyond  what  is  due ; 
which  I  comply  with  ;  or  if  a  man  sells  me  lands,  which  have  no  ex- 
istence, and  I  pay  him  the  money  therefor.  So,  where  my  friend  is  in- 
solvent, and  I  give  one  of  his  creditors  a  sum  of  money  to  induce  him 
to  become  a  petitioning  creditor,  or  to  grant  a  letter  of  license  ;  or  if  an 
officer,  as  a  sheriff  or  constable,  extorts  money  or  charges  and  receives 
exorbitant  fees  ;  in  all  these  cases  the  money  thus  paid  may  be  recover- 
ed as  money  had  and  received  to  the  injured  party's  use  ;  but  it  does  not 
lie  to  recover  back  money  paid  under  an  order,  decree  or  judgment  of  a 
court,  although  such  proceeding  may  be  fraudulent. 

7.  This  action  lies  to  recover  back  money  embezzled^  or  which  any 
person  has  been  defrauded  of  by  cheating  or  otherwise  ;  as  where  mo- 
ney is  embezzled  or  stolen  by  a  man's  clerk,  servant,  or  any  other  per- 
son, or  if  a  person  is  cheated  of  money  at  play,  by  the  use  of  false  cards 
or  dice. 

8.  To  recover  back  money  paid  under  an  erroneous  judgment  or  ad- 
judication of  any  court,  if  the  same  is  afterwards  reversed  ;  as  if  I  pay 


(23)  2  Watts'  Rep.  483. 
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money  on  a  justice's  judgment  against  me,  which  is  afterwards  set  aside 
on  certiorari^  I  can  recover  the  money  back,  in  this  action,  from  the  op- 
posite party. 

9.  Where  any  species  of  contract  is  declared  void  by  common  law  or 
statute  J  money  paid  in  consequence  of  such  contract  may  be  recovered 
back  in  this  action,  except  where  the  party  paying  it  is  him^self^  party 
in  the  criminality  ;  as  where  money  has  been  paid  for  usurious  interest 
on  a  loan,  or  on  a  pledge  of  goods.  And  at  common  law,  within  the 
reason  of  the  above  exception,  it  was  held  that  this  action  would  not  lie 
where  a  party  being  a  voter  paid  money  on  a  bet  upon  the  event  of  an 
election,  made  before  the  election  ;  nor  would  it  lie  against  the  stake 
holder  even  before  money  was  paid  over  ;  but  by  statute,  (1  R.  S.  666, 
§  8,  9,)  all  wagers  are  declared  void,  and  the  money  or  property  wager- 
ed may  be  recovered  of  the  winner  or  stake  holder,  whether  paid  over 
or  not,  or  whether  the  bet  be  lost  or  not.  And  where  a  contract  is  en- 
tered into  between  parties,  the  object  of  which  is  to  violate  the  provis- 
ions or  the  sjnrit  and  policy  of  a  public  statute,  and  one  pays  money  to 
the  other  in  furtherance  of  such  contract,  and  the  contract  is  in  part  ex- 
ecuted by  a  partial  accomplishment  of  the  original  design,  leaving,  how- 
ever, a  portion  of  the  money  advanced  unexpended,  an  action  will  not 
lie  to  recover  back  the  unexpended  balance.(24) 

In  pursuance  of  the  above  principles  and  others  which  relate  to  this 
action  for  money  had  and  received,  the  following  decisions  have  from 
time  to  time  taken  place  :  That  it  li^s  against  a  person  receiving  the 
fees  and  emoluments  of  an  office  belonging  to  the  plaintiff,  under  pre- 
tence of  title,  (2  Mod.  260  ;  S.  C,  2  Lev.  245,  2  Show.  21, 
T.  Jones,  126 ;  1  Freem.  473  ;)  against  a  sheriff  for  money  levied 
on  an  execution,  (Comb.  430,  per  Holt,  C.  J. ;)  against  the  assignees  of 
a  bankrupt  for  money  due  on  the  commissioner's  order  of  dividend  ; 
and  upon  the  same  principle  against  the  assignees  of  an  insolvent  debt- 
or for  a  dividend  declared  or  due,  (Doug.  407  ;)  for  money  paid  under 
the  authority  of  an  illegal  court,  [the  high  commission  court  before  the 
revolution,]  (1  Ld.  Raym.  742,  per  Treby,  C.  J. ;)  or  levied  by  a  jus- 
tice's warrant  on  a  conviction  afterwards  quashed,  (Bull.  N.  P.  131, 
cited  in  Covvp.  419 ;)  for  money  paid  to  an  auctioneer  as  a  deposit  on 
the  sale  of  property,  the  title  lo  which  is  defective,  (5  Burr.  2639  ;)  for 
money  deposited  for  a  particular  purpose  but  misapplied,  (2  Bos.  & 
Pull.  277  ;)  for  money  paid  under  a  written  agreement  which  the  de- 
fendant was  unable  to  perform,  (2  Esp.  R.  639,)  or  which  he  failed  to 


(24)  15  Wen.  412. 
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perform ;  and  that,  even  though  the  ivritten  agreement  be  sealed,  (1 
Caines,  47 ;)  for  the  deposit  money  on  the  purchase  of  property,  where 
there  is  a  reasonable  objection  to  the  title,  (3  Bos.  &  Pull.  162,  181 ;) 
for  money  paid  on  a  contract  which,  by  the  defendant's  default,  could 
not  be  performed,  (7  T.  R.  181 ;)  for  money  paid  on  a  conditional  sale, 
which  was  rescinded,  (1  T.  R.  133 ;)  for  the  purchase  money  of  land, 
where  none  could  be  found  of  the  description  contained  in  the  deed,  (1 
Dall.  428 ;)  when  a  purchase  is  made,  if  the  money  is  paid,  and  the 
thing  contracted  for  not  delivered,  (1  Str.  407,  per  King,  C.  J. ;)  for  a 
return  of  premium  upon  a  policy  of  insurance  when  the  risk  never 
commenced,  (3  Burr.  1237 ;)  against  a  nurse,  who  upon  the  death  of  a 
person  she  attended,  embezzled  his  money,  (Bull.  N.  P.  130 ;)  against 
a  person  to  whom  goods  were  pledged,  and  who  refused  to  deliver  them 
without  payment  of  more  than  was  due,  [action  brought  for  the  money 
overpaid,]  (2  Str.  915  ;)  against  officers  of  the  revenue  who  seized 
goods  i'or  not  having  a  permit,  when  in  fact  they  had,  and  refused  to  de- 
liver tbem  without  payment  of  such  money,  (4  T.  R.  485  ;)  for  money 
paid  to  a  lottery  office  keeper  for  an  illegal  insurance,  (2  Bl.  1073  ;  1 
H.  Bl.  65 ;  Cowp.  790 ;)  for  money  of  the  plaintiff  expended  by  his 
clerk  in  such  illegal  insurances,  without  the  plaintiff's  privity,  (Cowp. 
197  i)  for  money  paid  to  induce  a  creditor  to  sign  a  bankrupt's  certifi- 
cate ;  and  by  parity,  it  is  conceived  the  same  rule  would  apply  to  mon- 
ey paid,  in  order  to  induce  a  creditor  of  an  insolvent  debtor  to  with- 
draw his  opposition  to  a  discharge  under  the  insolvent  act,  (Doug.  696, 
3d  ed.  in  note  (3);)  against  a  person  who  had  got  possession  of  a  mas- 
querade ticket  belonging  to  another,  on  the  presumption  that  he  had 
sold  and  got  money  for  it,  (the  defendant  having  notice  of  the  nature 
of  the  demand,)  (Doug.  137 ;)  against  one  who  gets  money  into  his 
bands  on  a  collateral  security  for  a  debt  which  he  owes  to  another,  but 
neglects  to  pay  the  principal  debt,  (Cowp.  571 ;)  by  the  owners  of  a 
vessel  for  fees  unduly  paid  by  the  master  to  a  custom  house  officer, 
(Cowp.  805  ;)  for  money  paid  in  consideration  of  a  void  bond,  (2  Bos. 
&  Pull.  467.) 

The  above  instances,  in  which  this  action  lies,  1  have  taken  from  Mr. 
Day's  note  to  Marriott  v.  Hampton,  (2  Esp.  R.  546, 8.)  The  following 
are  mostly  instances  which  have  arisen  and  been  decided  since  the  pub- 
lication of  that  note : 

Against  an  insurance  company,  for  refusing  to  assign  certain  shares  of 
stock,  which  had  been  bought  of  the  owner  and  paid  for,  until  the  pur- 
chaser had  paid  certain  notes,  which  the  former  owner  owed  the  com- 
pany, such  former  owner  being  insolvent,  (3  John.  Cas.  238 ;)  against 
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a  collector  of  the  customs,  to  recover  back  tonnage  duty,  or  light  mon- 
ey, wrongfully  demanded  and  paid,  in  order  to  obtain  a  clearance,  (9 
John.  201 ;)  against  a  district  clerk  of  the  United  States,  for  fees  paid 
him  in  a  suit  relating  to  the  wrongful  seizure  of  a  vessel,  he  refusing 
to  give  an  order  for  re-delivery  until  such  fees  were  paid,  (9  John.  370 ;) 
against  one  who  has  received  goods  of  another  to  pay  a  debt  to  a  third 
out  of  the  proceeds,  which  goods  are  sold,  even  though  the  debtor  had 
previously  assigned  the  goods  to  a  fourth  person,  without  the  knowledge 
of  the  one  who  received  them  in  trust,  (such  third  person  may  have  the 
action,)  (1  John.  Cas.  205  ;)  against  one  tenant  in  common,  who  has 
sold  the  thing  in  common  and  received  the  money,  (2  Caines,  166 ;) 
against  one  who  receives  money  of  another,  and  applies  it  to  his  own 
use,  (3  John.  183  j)  against  a  bank,  for  money  deposited  by  one  for 
himself,  but  which  the  bank,  without  his  consent,  carries  to  the  account 
of  another,  (2  Caines,  337  ;)  for  money  paid  on  a  contract  afterwards  re- 
scinded, (5  John.  85  ;)  against  an  attorney  or  agent,  who  discharges  the 
debt  of  his  principal,  which  he  is  employed  to  collect,  by  applying  it  to 
his  own  debt  due  to  the  debtor,  who  owes  his  principal,  or  where  he 
obtains  judgment  for  his  principal,  becomes  himself  the  purchaser  on 
the  execution,  and  pays  for  such  purchase  by  discharging  the  judgment, 
or  takes  the  debtor's  negotiable  paper,  and  discharges  the  debt,  (11  John. 
464 ;)  against  one  who  receives  securities  to  collect,  and  after  answering 
certain  specified  demands,  to  pay  over  the  balance  to  such  one  as  the  per^ 
son  delivering  shall  direct,  who,  on  the  money  being  collected,  orders 
the  money  to  be  paid  to  C,  who  may  bring  the  action  ;  nor  can  the 
trustee  protect  himself  against  the  action,  by  setting  off  a  claim  which 
he  may  have  against  the  one  who  gave  him  the  securities,  (12  John. 
276  ;)  by  one  who  has  paid  money  in  advance  for  services  to  be  perform- 
ed, but  which  are  not  performed,  (12  John.  363  ;)  by  the  creditor  of  an 
intestate,  against  the  administrator,  who  has  drawn  an  order  in  favor  of 
the  creditor  for  the  debt  of  his  intestate,  which  order  is  not  accepted, 
but  has  in  fact  been  credited  to  the  administrator  in  his  account  with  the 
surrogate,  (13  John.  510;)  against  a  tenant  in  common,  who  receives 
the  whole  of  the  purchase  money  on  a  sale  of  the  common  property,  (15 
John.  159 ;)  by  one  who  has  bought  land  by  parol,  and  delivered  a  note 
to  the  seller,  who  has  received  the  money,  [such  contract  being  void  by 
the  statute  of  frauds,]  (15  John.  503  ;)  for  money  of  a  stake-holder,  on 
an  illegal  wager,  notice  being  given  not  to  pay  it  over,  (11  John.  23 ;) 
reversed  on  error,  (12  John.  1,  contra;)  for  money  paid  on  the  return  of 
a  bad  check,  supposed  to  be  sent  from  one  bank  to  another,  which  dis- 
covered it  to  be  bad,  and  returned  it ;  it  having  been  returned  to,  and 
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paid  bj)  the  wrong  bank  through  mistake,  (3  Mass.  R.  74  ;)  against  the 
obligor  of  a  bottomry  bond  for  the  money  lent,  the  vessel  being  captur- 
ed and  condemned,  but  such  condemnation  reversed,  and  a  compensa- 
tion awarded  and  paid  to  the  obligee,  (3  Mass.  R.  443)— whether  for 
money  paid  under  false  and  fraudulent  pretences  for  a  quit-claim  deed  of 
lands  ?  quere  1  (2  Day,  252  ;)  against  a  collector  of  taxes,  who  adver- 
tises the  lands  of  several  non-residents  for  sale  for  taxes,  and  receives 
the  whole  expense  of  one  of  them,  (id.  369 ;)  against  A.  who  falsely 
represents  himself  to  be  a  soldier,  and  sells  for  money  his  pretended 
right  to  land  as  such,  (id.  337  ;)  by  A.,  against  B.,  in  whose  favor  an 
award  is  made,  and  the  money  paid,  B.  being  merely  the  nominal  party, 
and  a  trustee  for  A.,  (4  Mass.  R.  326  ;)  against  one  obtaining  money 
by  overreaching,  false  allegation,  or  fraudulent  concealment,  (4  Mass. 
R.  488 ;)  against  an  attorney,  who  receives  partial  payment  on  a  note, 
which  he  pays  to  his  client,  but  goes  on  and  takes  judgment,  and  col- 
lects it  for  the  whole  of  the  note,  (7  Mass.  R.  14  ;)  for  money  paid  on 
a  contract  void  for  want  of  power  in  the  opposite  party,  or  any  other 
cause,  besides  fraud  or  illegality,  (id.  31 ;)  against  one  withholding 
money,  contrary  to  the  rules  of  equity  and  good  conscience,  (id.  286 ;) 
against  one  who  receives  money  for  a  specific  purpose,  and  fails  to  ap- 
ply it,  (3  Day,  252 ;)  against  one  who  has  received  notes  to  collect,  or 
return  and  account  for  them,  when  demanded,  he  having  collected  them, 
(4  Day,  175  ;)  by  A.,  against  one  who  has  received  money  of  B.,  and 
promised  B.  to  pay  it  over  to  A.,  (11  Mass.  R.  147 ;)  against  one  who 
bona  fide  sells  and  receives  the  money,  for  a  note  payable  to  B.,  or  or- 
der, and  purporting  to  be  endorsed  by  B.,  but  whose  endorsement  was 
in  fact  forged,  (3  Yeates,  531 ;)  against  one  who  has  received  funds 
(converted  into  money)  to  pay  a  debt  to  a  third  person,  and  promises  to 
pay  it,  (3  Har.  &  McHen.  451  ;)  against  one  who  sells  a  void  land 
warrant  for  money,  (1  Tenn.  R.  438;)  for  money  paid,  in  order  to 
t}ompound  a  qui  tarn  action,  contrary  to  the  statute  concerning  common 
informers,  (8  East,  378 ;)  for  bills  paid  in  by  a  customer  to  his  banker, 
and  by  him  credited  as  cash,  such  bills  not  being  due  from  the  customer, 
and  the  account  with  his  banker  being  in  his  favor,  independent  of  the  bills, 
(9  East,  12 ;)  for  money  voluntarily  paid  to  a  magistrate,  to  be  applied 
to  the  use  of  the  poor  of  the  town,  to  avoid  a  prosecution  by  the  magis- 
trate for  assisting  in  the  escape  of  a  prisoner  for  a  misdemeanor,  espe- 
cially if  the  suit  be  brought  before  the  money  is  applied,  (9  East,  49 ;) 
by  the  winner  against  a  stake-holder  of  country  bank  notes,  who  paid 
them  back  to  the  staker,  after  he  had  lost  the  wager,  (13  East,  20  ;)  by 
the  owner  of  a  bill  lying  in  the  banking  house,  against  the  banker,  who 
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has  received  money  to  pay  it,  though  the  banker's  clerk,  who  received 
it,  said  he  could  not  give  up  the  bill,  till  he  had  seen  his  master,  (14 
East,  690 ;)  against  a  landlord,  who  had  agreed  to  allow  to  his  tenant, 
towards  the  rent,  the  property  tax,  to  be  paid  by  the  tenant,  who  pays 
it,  and  notifies  his  landlord  thereof,  who  afterwards  distrains,  and  sells 
for  the  whole  rent,  (1  Maule  &  Selw.  609  ;)  against  one  holding  a  bill 
in  trust,  who  sues  the  drawer,  whom  the  sheriff  suffers  to  escape,  and 
the  trustee  afterwards  recovers  the  money  of  the  sheriff;  deducting  all 
proper  allowance  for  costs  and  trouble,  &c.  (1  Maule  &  Selw.  714 ;) 
against  an  agent,  for  money  paid  by  mistake,  though  he  has  passed  such 
money  to  the  credit  of  his  principal,  before  notice  of  the  mistake,  (3 
Maule  &  Selw.  344  ;)  for  money  obtained  on  a  bill  of  exchange  receiv- 
ed in  advance,  on  a  contract  to  sell  goods,  but  which  are  not  delivered, 
(4  Maule  &  Selw.  476  ;)  for  money  paid  under  terror  of  a  threatened  dis- 
tress, which  is  unauthorized,  (1  Taunt.  359;)  for  money  deposited  on 
an  illegal  wager,  before  the  event  of  the  wager  has  happened,  (3  Taunt. 
277 ;)  by  a  boxer,  against  his  stake-holder,  on  the  event  of  a  boxing 
match,  after  he  had  boxed  ;  he  demanding  it,  before  it  was  paid  over,  (4 
Taunt.  474 ;)  for  money  paid,  by  one  who  advances  money  to  a  bro- 
ker, to  pay  duties  on  goods  in  his  hands,  upon  his  representation  that 
he  could  (by  a  sale  of  them)  at  a  certain  price,  discharge  his  lien,  and  raise 
a  surplus ;  such  sale  being  defeated,  (5  Taunt.  446 ;)  by  one  who  discounts 
a  forged  navy  bill  for  another,  who  did  not  know  of  the  forgery,  and  so  of 
forged  bank  notes,  (5  Taunt.  488 ;)  (25)  against  partners,  for  money  paid 
on  the  false  representation  of  one  of  the  firm,  in  a  partnership  transaction, 
(2  Barn.  &  Aid.  795  ;)  for  money  fraudulently  obtained,  though  the 
defendant  is  entitled  to  it,  if  his  right  depends  upon  a  question  not  of 
common  law  jurisdiction,  (1  Camp.  124 ;)  by  one  in  whose  behalf  an 
agent  has  paid  money,  assuming  to  act  in  his  own  right,  against  the  one 
whose  agent  has  received  the  money,  though  the  latter  has  not  paid  it 
over  to  his  principal,  (1  Camp.  337  ;)  by  one  to  whom  a  bill  of  lading 
of  certain  goods  is  endorsed,  as  collateral  security  of  a  debt  due  from 
A.,  against  another  creditor  of  A.,  who  has  taken  a  subsequent  assign- 


(25)  To  protect  an  agent  a^inst  this  action,  it  must  not  only  appear  that  he 
paid  over  the  money  before  notice,  but  that  he  received  it,  expressly  tor  the  use  of 
his  principal ;  he  must  not  mislead  the  plaintiff,  by  omitting*  to  say  that  he  ha^  paid 
it  over,  and  if  he  was  in  any  way  apprized,  that  the  payment  over  was  improper, 
he  is  liable  notwithstanding  the  payment  over,  (1  Taunt.  359 ;  5  id.  S15 ;)  and  in 
an  action  to  recover  back  money,  deposited  with  a  stake^holder,  as  a  bet  upon  a 
horse  race,  under  the  act,  (Sess.  25,  ch.  44,)  it  is  no  excuse  that  the  defendant  has 
paid  over  the  money  to  the  winner,  without  notice,  (10  John.  468.) 
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ment  of  the  goods  from  A.,  for  his  debt,  and  taken  and  sold  the  goods, 
(1  Camp.  554  ;)  by  a  sheriff,  who  has  levied  the  debt,  of  goods  not  be- 
longing to  the  defendant,  and  paid  over  the  money  to  the  plaintiff, 
against  the  plaintiff  for  the  money  so  paid,  th«  value  of  the  goods  hav- 
ing been  recovered  against  the  sheriff  in  an  action  of  trover,  (2  Camp. 
452 ;)  by  the  endorsees  of  a  bill  of  exchange,  against  the  drawee,  who 
refuses  to  accept,  but  says  he  will  accept  as  soon  as  he  is  in  funds  from 
the  drawer,  and  afterwards  receives  money  to  discharge  part  of  the  bill, 
(lies  for  money  so  received,)  (3  Camp.  176  ;)  by  an  acceptor  of  a  bill, 
against  the  drawer,  to  whom  he  has  given  money  to  take  up  the  bill, 
the  drawer  succeeding  against  a  suit  upon  the  bill,  upon  the  ground  that 
he  had  not  a  seasonable  notice,  (3  Camp.  107  i)  against  an  insurance 
broker,  >^ho,  though  he  has  received  no  money,  in  fact,  on  the  policy, 
for  his  principal,  had  yet  discharged  the  underwriter,  the  amount  of 
whose  subscription  was  allowed  between  them  on  account,  (3  Camp. 
199 ;)  against  a  sheriff,  without  any  demand  of  payment,  who  had  re- 
turned to  a  fi.  fa.  that  the  money  was  levied,  (3  Camp.  347  ;)  by  a  con- 
signor against  one  of  two  joint  consignees,  for  sale  on  commission, 
where  one  only  has,  with  the  consignor's  consent,  assumed  the  whole 
trust,  and  sold  and  received  the  money,  (7  Taunt.  403 ;)  against  the 
assignees  of  a  bankrupt  for  money  received  to  the  bankrupt's  use,  where 
it  is  paid  over  to  them  by  the  sheriff  on  an  excution  against  the  bank- 
rupt ilk  favor  of  the  plaintiff,  (1  Dowl.  &  Ryl.  482 ;)  against  a  land- 
lord for  irregular  charges  paid  by  a  tenant  in  consideration  of  forbear- 
ance to  distrain  for  rent,  (5  Bing.  37  ;  2  Moore  &  Payne,  96  ;)  for  the 
recovery  of  illegal  fees  demanded  and  paid,  (the  payment  of  illegal  fees 
cannot  generally  be  considered  as  voluntary,)  (4  Dowl.  &  Ryl.  283 ;  2 
Barn.  &  Cress.  729 ;  2  Barn.  &  Aid.  562  ;  1  Chit.  R.  295  ;)  to  recov- 
er back  money  paid,  as  the  only  means  of  recovering  possession  of 
property  to  which  the  party  is  entitled,  on  the  ground  that  the  payment 
is  compulsory,  (9  Dowl.  &  Ryl.  889  ;  7  Barn.  &  Cress.  73  ;)  to  recover 
money  paid  under  a  mistake  of  facts,  and  without  full  means  of  obtain- 
ing knowledge  of  those  facts  by  the  party  paying,  (6  Barn.  &  Cress. 
671 ;  9  Dowl-  &  Ryl.  731 ;)  to  recover  of  a  defendant  money  paid  by 
plaintiff  in  taking  up  a  bill  for  the  honor  of  a  supposed  endorser,  where 
it  turns  out  that  the  signatures  of  the  drawer,  acceptor,  and  supposed 
endorser  are  forgeries,  and  this  where  there  are  several  genuine  en- 
dorsements which  are  struck  out  by  the  plaintiff,  and  the  fact  of  the  for- 
gery communicated  to  the  defendant  and  the  money  demanded  back  in 
time  for  notice  of  dishonor  to  be  sent  to  the  prior  endorser  by  the  same 
day's  post,  (5  Dowl.  &  Ryl.  403 ;  3  Bam,  &  Cress.  429  ;)  for  the  price 
Vol.  I.  20 
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of  hay  sold  by  plaintiff  for  defendant,  an((  paid  to  defendant  by  plain- 
tiff before  payment  by  the  purchaser,  where  the  defendant's  servant  is 
sent  to  deliyer  the  hay,  but  is  cheated  out  of  it  before  arriving  at  the 
purchaser's,  (8  Bing.  86  ;  1  Moore  &  Scott,  125.)  Rent  paid  by  A.  to 
fi.,  claiming  as  devisee,  the  amount  of  which  A.  is  afterwards  compelled 
to  pay  to  the  heir,  may  be  recovered  back  by  A.  in  this  action,  B.  set- 
ting up  no  title  to  the  lands  when  the  action  is  brought,  or  at  the  trial, 
(5  Man.  &  Ryl.  64  ;  10  Barn.  &  Cress.  237  ;)  to  recover  the  amount  of 
a  check  paid  by  plaintiffs'  bankers  to  defendants,  when  the  defendants 
knew  at  the  time  of  presentment  that  the  check  was  post  dated,  and 
that  the  drawers  were  insolvent,  the  plaintiffs  having  no  funds  in 
their  hands  at  the  time,  but  expecting  some  in  a  few  days,  (3  Moore, 
625  ;  1  Ball  &  Beat.  289 ;  Gow's  R.  122 ;)  to  recover  from  the  de- 
fendant the  value  of  goods  unpaid  for  by  J.  S.,  where  the  defendant  fraud- 
ulently induced  plaintiff  to  sell  the  goods  to  J.  S.,  who  could  not 
pay  for  them ;  and  on  a  nominal  re-sale  of  the  goods  by  J.  S.,  in 
which  the  defendant  was  concerned,  defendant  obtained  the  money 
paid  on  such  re-sale,  (5  Moore,  98 ;  2  Ball  &  Beat.  369 ;)  by  the 
banker  of  a  supposed  acceptor  of  a  forged  bill,  for  money  paid  on  the 
bill  to  the  agent  of  one  of  the  endorsers,  on  discovering  the  forgery, 
(1  Car.  &  Payne,  197 ;  Ry.  &  Mood.  N.  P.  R.  49 ;)  by  a  customer 
against  his  banker,  for  money  overpaid  on  his  check,  where  the  amount 
is  so  altered  that  no  one  in  the  ordinary  course  of  business  would  ob- 
serve it,  (8  Dowl.  &  Ryl.  464 ;  5  Barn.  &  Cress.  750  ;)  to  recover  the 
amount  of  a  check,  lost  five  days  after  it  bore  date,  which  was  taken  by 
the  defendants  for  value,  but  under  such  circumstances  as  ought  to  have 
excited  their  suspicion,  (6  Dowl.  &  Ryl.  455  ;  4  Barn.  &  Cress.  330 ; 

2  Car.  &  Payne,  11 ;  and  see  1  id.  163,  487;  5  Dowl.  &  Ryl.  324 ; 

3  Barn.  &  Cress.  460  ;)  by  the  owner  of  lost  bank  notes  against  one 
who  may  have  got  them  into  his  possession  without  giving  value,  and  it 
is  not  absolutely  necessary,  in  such  case,  to  give  direct  evidence  of  the 
loss  ;  circumstances  to  satisfy  the  jury  of  the  loss,  are  sufficient,  (2  Car. 
&  Payne,  176  ;)  to  recover  the  value  of  a  bank  note  lost  by  plaintiff, 
and  accepted  and  paid  for  by  the  defendant,  after  the  loss  has  been  duly 
advertised,  (11  Moore,  286 ;  as  to  what  is  a  proper  advertisement,  see 
same  case,  and  id.  335  ;  4  Moore  &  Payne,  470 ;  6  Bing.  667  ;)  by 
the  endorsee  of  a  bill,  drawn  by  a  foreign  correspondent  upon  his  agents 
in  England,  for  the  loss  on  a  policy  of  insurance  effected  by  the  agents 
for  the  correspondent ;  against  the  agents  for  the  sum  received  of  the 
underwriters,  although  less  than  the  amount  of  the  bill,  (4  Camp.  176 ;) 
to  recover  back  the  amount  of  bank  notes  lost  to  the  defendant  at  a 
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gaming  table  by  a  carrier,  who  was  intrusted  with  them  for  the  plaintiff, 
(17  Mass.  R.  560 ;)  for  the  amount  of  a  bill  of  exchange  directed  to  be 
paid  the  plaintiff,  and  which  was  retained  by  the  defendant  to  discharge 
his  own  debt,  (17  Mass.  R.  575,  id.  400 ;)  by  the  United  States,  against 
a  receiver  of  public  money,  whether  in  an  official  or  private  capacity, 
(3  Pet.  28  ;)  for  money  paid  by  a  guardian  for  his  ward,  for  a  deed  of 
land,  which  the  ward  had  a  right  to  redeem,  but  of  which  fact  the 
guardian  was  ignorant,  (1  Aik.  R.  130.)  This  action  will  lie  against  a 
corporation  aggregate,  the  same  as  against  an  individual,  (1  Aik.  R.  180.) 
To  recover  money  paid  to  an  heir  as  his  part  of  an  estate,  which  part 
had  been  before  sold  by  the  heir  to  the  (flaintiff,  (1  Aik.  R.  347  ;)  to 
recover  the  balance  of  an  account  with  a  third  person,  which  the  defen- 
dant promises  to  pay  upon  such  third  person's  draft,  (1  Aik.  R  197  ;) 
to  recover  compensation  as  deputy  keeper  of  a  penitentiary,  against  the 
principal  keeper,  the  employer,  who  had  received  the  money  from  the 
state,  from  the  treasury  of  which  the  compensation  of  the  officers  was  to 
be  drawn,  (7  Har.  &  John.  157  ;)  to  recover  the  amount  of  a  forged 
bank  note,  although,  at  the  time  of  its  receipt,  neither  party  knew  it  not 
to  be  genuine,  (2  Har.  &  John.  368 ;)  to  recover  back  money  paid  un- 
der a  judgment  subsequently  reversed,  (10  Wen.  354  ;  6  Cowen,  299  ; 
1  Har.  &  John.  405  ;)  and  in  such  case,  a  promissory  note  received  in 
payment,  and  the  execution  endorsed  ^^  satisfied,''  will  be  regarded  as 
money.  Where,  on  a  settlement  of  a  bond  and  mortgage,  the  obligor, 
by  mistake,  was  credited  with  a  year's  interest,  which  had  not  been  paid, 
(8  Wen.  561 ;)  by  an  endorser  of  a  note,  against  the  holder,  to  recover 
back  money  paid  under  a  judgment  against  such  endorser,  where  the 
holder,  previous  to  the  payment,  discharges  a  prior  endorser,  (4  Wen. 
360 ;)  to  recover  back  money  erroneously  paid  by  one  party  to  another, 
in  mutual  ignorance  of  facts,  which,  if  known,  would  have  prevented 
the  payment,  (3  Wen.  412  ;)  so,  money  paid  by  mistake,  (3  Wen.  69 ;) 
against  a  sheriff  for  money  collected  by  him  on  an  execution,  (6  Cowen, 
465,)  without  a  previous  demand,  (1  Wen.  534  ;)  by  one  tenant  in  com- 
mon against  another,  for  money  received  on  an  assessment  for  the  joint 
lands  for  the  canal,  (1  Wen.  470  ;)  to  recover  back  money  paid  on  a 
contract  to  deliver  a  chattel,  where  the  delivery  is  a  condition  precedent, 
and  the  chattel  is,  subsequently  and  before  delivery,  destroyed,  (1  Wen. 
58 ;)  to  recover  back  money  paid  upon  a  contract,  which  is  malum  pr<h 
hibiium  merely,  if  the  action  is  founded  on  the  disaffirmance  of  the  con- 
tract, (8  Cowen,  20  ;)  to  recover  back  money  paid  voluntarily,  unless  it 
appear  that  it  was  paid  with  a  full  knowledge  that  it  ought  not  to  be 
paid,  (8  Cowen,  195  ;)  where  a  party  to  whom  money  is  paid  as  the 
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consideration  for  doing  an  act,  puts  it  out  of  his  power  to  perform  it,  (7 
Cowen,  24,)  or  prevents  the  opposite  party  from  performing  his  part, 
(id. ;)  for  one  fourth  of  the  money  received  by  A.  for  the  sale  of  cer- 
tain lots,  where  A.  had  previously  conveyed  to  B.  one  fourth  of  the 
same  lots,  in  consideration  of  B.'s  undertaking  to  furnish  pecuniary  aid 
to  carry  on  suits  for  the  recovery  of  the  land,  (6  Cowen,  90 ;)  for  money 
received  by  the  nominal  plaintiff,  in  discharge  of  the  suit,  commenced 
for  the  benefit  of  another  person,  (6  Cowen,  193 ;)  by  a  principal  against 
bis  factor  who  sells  his  goods,  and  for  the  amount  takes  a  bond  to  him- 
self, including  a  debt  of  his  own,  and  this  though  nothing  is  received, 
(6  Cowen,  183,  note  a. ;)  to^  recover  back  the  amount  of  a  note,  given 
by  a  commission  merchant)  who  sells  on  credit,  to  his  principal  on  a  set- 
tlement, with  the  understanding  that  it  was  for  the  accommodation  of 
his  principal)  (6  Cowen,  473  ;)  by  a  borrower,  who  has  paid  more  than 
the  legal  interest,  to  recover  the  excess,  (20  John.  290;  11  Mass.  R. 
368 ;  12  id.  34 ;  13  id.  104  ;  9  id.  48 ;  2  Aik.  R.  303 ;)  under  the 
lien  law  in  the  city  of  New- York,  to  charge  the  ovmer  of  a  building  for 
moneys  due  by  the  contractor  to  the  mechanic,  for  work  done,  (12  Wen. 
375  ;)  in  the  following  case,  by  C.  against  A.,  where  A.  being  indebted 
to  fi.,  and  B.  to  C,  A.  promises  to  pay  C,  and  this  though  before  the 
money  was  paid,  B.  became  bankrupt,  (9  Bing.  372 ;)  where  one  per- 
son pays  money  to  another,  for  the  use  of  a  third  person,  or  a  person 
has  ready  money  belonging  to  another  and  agrees  with  that  other  to  pay 
it  to  a  third  person,  the  action  to  be  brought  in  the  name  of  the  person 
beneficially  interested,  (1  Har.  &  Gill,  484 ;)  to  recover  back  money 
paid  for  the  future  maintenance  of  a  bastard  child,  if  the  child  die  before 
expense  incurred,  (3  Moore,  211 ;  1  Ball  &  Beat.  1,  S.  C.  ;)  to  recover 
back  money  overpaid,  or  sum  overcharged  in  a  note  for  goods,  on  dis- 
covering that  the  goods  were  overcharged,  or  that  too  large  a  sum  was 
included  in  the  note  by  mistake  ;  and  this,  though  the  promissor  pay 
the  note  after  he  has  discovered  the  mistake,  (4  Pick.  R.  228 ;)  to  re- 
cover a  fee  paid  by  a  publican  for  a  license,  which  fee  was  not  legally 
claimable,  (2  Barn.  &  Cress.  729 ;)  against  a  lessee  of  tolls,  who  im- 
properly exacts  from  the  plaintiff  more  toll  than  ought  to  be  taken, 
( Wightw.  22  ;  2  Barn.  &  Aid.  206  ;  4  Barn.  &  Cress.  200 ;)  to  recov- 
er back  money  paid  upon  an  illegal  contract,  when  the  contract  is  exec- 
utory, (8  Barn.  &  Cress.  221  ;)  to  recover  money  paid,  under  the  sen- 
tence of  a  court  which  has  no  jurisdiction,  (Ld.  Raym.  742;  Cowp. 
419 ;  16  East.  270  ;)  by  a  plaintiff,  to  recover  money  deposited  with 
the  defendant,  under  an  agreement  to  retain  it  till  it  was  ascertained 
whether  it  should  be  paid  to  a  third  person,  and  the  defendant  pays 
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it  to  that  third  person  without  the  knowledge  or  concurrence  of  the 
plaintiff,  (7  Moore,  465  ;)  to  recover  the  funeral  expenses  of  a  testa- 
tor's widow,  paid   by   the   plaintiff,  against   the   administrator,  who 
promised  to  pay  them  out  of  money  received  by  him,  (1  Moore  & 
Payne,  8 ;)  to  recover  back  a  deposit  made  under  an  agreement  to  sell 
certain  premises,  which  is  not  fulfilled,  (8  Barn.  &  Cress.  575  ;)  to  re- 
cover the  proceeds  of  goods  sold  by  the  defendant,  which  were  received 
by  him,  and  for  the  taking  of  which  the  plaintiff  had  already  recovered 
judgment  against  others,  but  which  judgment  had  not  been  satisfied,  (2 
Hall's  Super.  Ct.  R.  453 ;)  to  recover  money  paid  to  a  person  to  dis- 
charge a  debt  for  the  benefit  of  a  third  person,  but  applied  by  the  form- 
er to  the  payment  of  his  own  debt  due  from  the  payer,  (16  Mass.  R. 
483 ;)  to  recover  the  surplus  of  a  demand  left  by  a  creditor  with  his 
debtor  as  collateral  security,  when  the  debtor  receives  payment,  (11 
Mass.  R.  494  ;  12  id.  78  ;)  by  one  partner  against  another  for  the  net 
profits  of  merchandise,  appropriated  by  one  to  his  own  use,  (11  Mass. 
R.  321 ;)  by  an  endorsee  of  a  negotiable  note  against  the  endorser,  (12 
Mass.  R.  172 ;  to  recover  bank  notes  received  as  money — the  receiver 
having  no  right  to  retain  them,  (17  Mass.  R.  560 ;)  by  an  executor 
or  administrator  who  voluntarily  pays  debts,  believing  the  estate  to 
be  solvent,  the  estate  afterwards  proving  to  be  insolvent,  to  recover 
of  the  creditors,  to  whom   payments  are  thus  made,   the   difference 
between  the  sums  paid   and  their   distributive   share,   (17  Mass.   R. 
380) — but  otherwise,  if  he  believe  the  estate  to  be  insolvent,  (id. ;) 
by  an  endorser  who  is  discharged  from  liability  by  want  of  demand  upon 
the  maker,  or  of  notice  to  himself,  and  who  pays  under  a  belief,  arising 
from  a  misapprehension  of  the  facts,  that  he  is  liable,  (9  Mass.  R.  408 ;) 
to  recover  back  money  paid  by  plaintiff  for  goods,  sold  on  a  contract 
void  by  fraud  of  defendant,  if  the  contract  be  rescinded  by  returning,  or 
offering  to  return,  the  property,  (4  Mass.  R.  502  ;  13  id.  139  ;)  to  re- 
cover back  the  consideration  paid  by  a  vendee  for  goods  sold,  which 
prove  to  be  of  a  different  kind  from  those  contracted  for,  and  of  little 
value — after  returning  the  goods — and  although  there  be  no  warranty 
or  fraud  in  the  sale,  (15  Mass.  R.  319;)  to  recover  the  amount  of  a 
premium  for  a  policy  of  insurance,  where  the  receipt  is  acknowledged 
by  the  underwriters,  and  the  insured  is  entitled  to  a  return  of  the  same, 
even  though  a  note  be  given  for  it,  which  is  not  paid,  (14  Mass.  R.  121 ; 
15  id.  35  ;  11  id.  66  ;)  to  recover  money  intended  to  be  secured  by  se- 
curity which  turns  out  to  be  of  no  value,  or  different  from  what  it  was 
represented,  (15  Mass.  R.  76,  156  ;  17  id.  376.)     Thus,  where  a  person 
loaned  money  at  a  bank  upon  a  note,  upon  which  he  had  forged  the 
names  of  endorsers,  held,  that  as  the  money  was  obtained  by  misrepre- 
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sentation  and  fraud,  the  security  being  not  what  it  purported  to  be,  an 
action  lay  for  the  money,  although  the  term  of  credit  originally  agreed 
upon  had  not  expired,  (id.)  To  recover  the  amount  of  counterfeit  bills 
received  in  payment,  although  there  be  no  fraud  or  deception  on  the 
part  of  the  payer,  (17  Mass.  R.  33  ;)  but  if  the  bills  are  not  returned  or 
offered  so  to  be  within  a  reasonable  time,  the  receiver  will  be  consider- 
ed as  having  waived  his  right  to  recover,  provided  the  payer  be  inno- 
cent, (id.  1 ;)  to  recover  money  paid  by  the  maker  of  a  note,  un- 
der an  agreement  that  it  should  be  endorsed,  but  which  is  not  endorsed, 
and  a  judgment  by  default  taken  for  the  whole  amount,  (16  Mass.  R. 
306,)  and  this  was  upon  the  ground  that  it  was  received  on  a  particular 
trust  and  confidence  that  he  would  endorse  it,  and  having  failed  to  do 
so  he  could  not  conscientiously  retain  it,  (id.  ;)  to  recover  back  money 
paid  for  taxes  illegally  assessed,  whether  the  payment  be  made  volun- 
tarily or  by  compulsory  process,  (17  Mass.  R.  461 ;)  by  the  holder  of 
a  check  against  the  drawer,  (3  Pick.  R.  18  ;)  by  an  endorsee  of  a  nego- 
tiable note  against  the  maker,  (4  Pick.  R.  421 ;)  by  a  purchaser  to  re- 
cover back  the  consideration  paid  on  a  sale  of  land,  by  a  guardian  not 
having  authority,  before  the  deed  is  executed,  (6  Pick.  R.  480 ;)  by 
the  principal  of  a  bond  against  his  surety,  to  recover  money  paid  to  the 
surety  as  his  security,  after  satisfaction  by  the  principal,  (2  Pick.  R. 
88 ;)  to  recover  back  money  paid  by  one  party,  in  consideration  of 
some  act  to  be  done  by  the  other,  which  act  is  not  performed,  (3  Pick. 
R.  20  ;)  to  recover  back  money  advanced  on  a  subscription  for  the  sup- 
port of  a  minister,  where  the  fund  is  not  applied  according  to  the  terms 
of  the  subscription,  (3  Pick.  R.  322  ;)  by  a  principal  against  his  agent, 
who  having  no  authority  to  sell  on  credit,  takes  a  note  payable  to  him- 
self, or  if  he  unreasonably  neglect  to  collect  money  due  on  a  note  taken 
by  him,  (5  Pick.  R.  389  ;)  against  a  factor,  to  whom  goods  have  been 
consigned  for  sale,  but  who  unreasonably  neglects  to  render  an  account 
of  sales,  and  this  without  a  previous  demand,  (7  Pick.  R.  214  ;)  against 
a  factor,  who  sells  on  credit  under  a  del  credere  commission,  after  the 
expiration  of  the  term  of  credit,  to  recover  the  proceeds,  (7  Pick.  R. 
220  ;)  by  a  creditor  against  an  assignee  of  property,  assigned  in  trust 
for  the  payment  of  his,  the  creditor's  debt,  but  who  sells  the  property 
and  refuses  to  apply  the  proceeds  acccording  to  the  trust,  (4  Pick.  R. 
59 ;)  by  a  seaman,  who  is  entitled  to  a  share  of  the  fish  taken  upon  a 
fishing  voyage,  to  recover  his  share  of  the  proceeds  of  the  sale  received 
by  the  owners,  (7  Pick.  R.  146 ;)  to  recover  of  a  bank  the  amount  of 
bills,  which  were  cut  in  two  parts,  actually  mailed,  and  one  set  only  of 
the  halves  received,  (6  Wen.  378;)  upon  a  promissory  note,  void  on 
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the  ground  of  being  discounted  by  an  incorporated  company  not  autho- 
rized to  carry  on  banking  business,  (4  Wen.  652 ;)  upon  a  note,  paya- 
ble in  specific  articles,  (7  Wen.  311 ;)  upon  a  note  and  guaranty,  trans- 
ferred by  a  purchaser  of  goods  as  payment,  (8  Wen.  536  ;)  to  recover 
back  money  received  malafide^  or  by  deceit,  (13  Serg.  &  Raw]e,259 ;) 
to  recover  back  money  obtained  by  extortion  or  oppression,  or  by  tak- 
ing an  undue  advantage  of  the  situation  of  the  party,  (1  Nott  &  Mc- 
Cord,  45.)  Where  on  a  settlement  of  accounts,  a  note  is  given  for  the 
supposed  balance,  but  a  mistake  is  made  by  including  more  in  the  note 
than  is  actually  due,  to  recover  this  sum,  although  the  note  remains  un- 
paid, (1  Greenl.  152.)  By  the  maker  against  the  payee  of  a  note  given 
as  the  consideration  for  a  contract  to  sell  certain  goods  to  the  maker  at 
a  future  day,  which  contract  is  rescinded,  and  the  note  transferred  be- 
fore it  becomes  due,  (5  Greenl.  59  ;)  against  an  officer,  for  the  amount 
collected  by  him  on  an  execution,  notwithstanding  a  judgment  has  been 
before  recovered  against  him  for  nominal  damages  for  not  returning  the 
same  execution,  (2  Greenl.  91 ;)  to  recover  back  money  paid  to  liberate 
a  raft  of  lumber  detained  in  order  to  exact  an  illegal  toll,  (7  Greenl. 
134 ;)  by  one  tenant  in  common  against  his  co-tenant,  who  has  sold  the 
common  property  and  received  all  the  money,  (5  Greenl.  381 ;)  by  a 
town  against  an  attorney  who  has  collected  money  for  their  treasurer  in 
that  capacity,  and  in  such  action  he  cannot  set  off  a  demand  of  his  own 
against  the  treasurer  in  his  private  capacity,  (3  Greenl.  369;)  against 
an  attorney  at  law  for  money  collected  by  him,  in  the  same  manner  as 
any  other  agent,  (7  Greenl.  298 ;)  to  recover  half  of  the  money  re- 
ceived under  the  following  circumstances :  where  two  persons  agree 
equally  to  bear  the  losses  which  may  happen  in  consequence  of  one  of 
them  becoming  special  bail  for  a  third  person,  and  after  they  have  equal- 
ly contributed  to  the  payment  of  the  debt,  one  of  them  is  refunded  the 
amount  paid  by  him,  (1  Wen.  202  ;  5  id.  48  ;)  to  recover  money  re- 
ceived for  another's  use  for  a  specific  purpose,  after  the  person  receiving 
it  has  petitioned  for  a  discharge  under  the  two-third  act,  but  before  the 
discharge  is  granted,  (4  Cowen,  607  ;)  by  B.  against  C.  for  one-fourth 
of  money  received  by  C.  as  attorney  for  A.  on  compromising  certain 
suits  for  the  recovery  of  land,  A.  having  previously  agreed  with  B.  to 
convey  him  one-fourth  part  of  the  land,  in  consideration  of  paying  half 
the  expenses  of  the  suits,  C.  being  cognizant  of  this  agreement,  (3  Cow- 
en,  624  ;)  to  recover  back  the  consideration  money  on  the  sale  of  a 
chattel,  the  title  having  failed ;  and  this  though  the  note  of  a  third  per- 
son was  given  as  the  consideration,  its  acceptance  being  equivalent  to 
the  payment  of  money,  (3  Cowen,  272  ;)  to  recover  back  money  paid 
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to  a  constable  on  a  sale  by  a  justice's  execution,  of  all  the  title  and  in- 
terest of  a  defendant  in  a  lease  or  lien  for  years,  the  constable  refusing 
to  execute  a  conveyance  of  the  premises  or  to  return  the  money,  (19 
John.  73  ;)  by  the  plaintiff  in  an  execution  against  the  sheriff,  for  the 
amount  of  notes  taken  by  the  sheriff  from  the  defendant  to  indemnify 
him  against  a  suit  for  an  escape,  such  notes  having  been  demanded  by 
the  plaintiff,  and  the  act  of  the  oiEcer  thus  ratified,  (6  Wen.  207 ;)  to 
recover  back  money  paid  on  an  execution  issued  on  a  satisfied  judgment, 
(15  Wen.  321 ;)  to  recover  of  an  agent  of  government  money  received 
by  him  to  discharge  a  contract  made  with  plaintiff,  and  which  he  refuses 
to  pay  over,  (9  Mass.  R.  272  ;)  by  the  promisee  of  a  note  payable  in 
foreign  bills,  to  recover  of  the  maker  the  amount  of  a  counterfeit  bill 
received  in  payment  of  the  note,  (6  Mass.  R.  182 ;)  by  a  principal 
against  his  agent,  to  recover  the  amount  of  liquidated  damages  on  a 
compromise  made  by  the  agent,  by  receiving  from  the  debtor  a  note  en- 
dorsed specially  to  the  agent,  (3  Mass.  R.  403  ;)  by  the  endorsee  of  a 
note  against  the  endorser  for  money  paid  him  on  a  note  void  in  its  crea- 
tion, although  endorsed  bona  fide^  (8  Mass.  R.  402  ;)  to  recover  back 
money  advanced  on  a  conditional  contract,  unexecuted,  but  which  has 
been  rescinded,  (5  Mass.  R.  199 ;)  to  recover  the  amount  for  which 
bank  bills  are  received  in  payment,  when  the  payer  knows  or  reasona- 
bly apprehends  that  such  bills  are  worthless  by  reason  of  the  failure  of 
the  bank,  and  conceals  such  suspicions  or  knowledge  from  the  payee, 
the  payee  being  ignorant  of  them,  (6  Mass.  R.  182^)  to  recover  back 
money  paid  for  a  consideration  which  has  failed,  (10  Mass.  R.  31 ;  13 
id.  216  ;)  to  recover  back  money,  where  a  party  gives  a  false  character 
to  a  trader,  with  a  view  to  have  his  debt  paid,  and  ultimately  receives 
the  money,  (3  Saund.  274  ;)  against  a  bill  broker  who  procured  a  bill 
of  exchange  to  be  discounted,  but  which  he  did  not  endorse  ;  the  bill 
being  forged  and  the  money  paid  over  to  the  endorsee,  (1  Ry.  &  Mood. 
48 ;)  to  recover  back  the  price  of  a  land  warrant  sold  by  defendant  to 
plaintiff,  which  was,  after  the  sale,  declared  invalid  and  void,  although 
the  defendant  was  ignorant  of  its  invalidity,  (1  Tenn.  R.  438.)  (26) 

In  Longchamp  v.  Eenney,  (Doug.  138,)  Lord  Mansfield  observed, 
that  great  benefit  arises  from  a  liberal  extension  of  this  action  ;  because 
the  charge  and  defence  are  both  governed  by  the  true  equity  and  con- 
science of  the  case. 


(26)  A  tenant  in  common  may  alio  maintain  this  action  a^nst  hit  co-tenant, 
to  recover  his  share  of  a  prosf  sum  received  by  the  latter  for  the  use  or  hire  of 
property  held  in  common.    (25  Wen.  409.) 
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In  the  following  instances  the  action  for  money  had  and  received  has 
been  held  not  to  lie  :  where  the  defendant  had  entered  into  sealed  arti- 
cles to  account,  (2  Str.  1027 ;)  against  one  who  has  money  belonging 
to  an  estate,  but  has  paid  it  to  one  having  probate  of  a  forged  will,  (3 
T.  R.  125  ;)  by  a  lottery  office  keeper,  against  one  to  whom  he  had 
paid  money  upon  illegal  insurances,  (Cowp.  790;)  upon  a  warranty 
that  a  horse,  exchanged  by  the  defendant  for  one  of  the  plaintijf,  was 
sound,  when  it  was  not,  to  recover  money  given  on  the  exchange, 
(Cowp.  818  ;)  when  the  payment  has  been  made  on  a  contract  still 
open,  i.  e.  neither  fulfilled  nor  rescinded,  (Doug.  23 ;  7  East,  274 ;) 
where  the  defendant  had  impounded  the  plaintiff's  cattle,  damage  fta- 
5an^,  and  the  plaintiff  had  paid  the  money  charged,  and  then  brought 
this  action  to  try  the  right,  (Cowp.  414  ;)  to  recover  stock  in  the  funds, 
(5  Burr.  2589;  2  Bl.  684;)  where  a  servant  found  bank  notes,  and 
showed  them  to  her  master,  who  took  them,  said  they  were  not  his,  but 
refused  to  deliver  them  back — [the  action  should  have  been  trover,] 
(E!sp.  Dig.  99,  Dublin  ed. ;)  against  a  tax  gatherer,  for  a  tax  erroneous- 
ly paid  him,  but  which  he  has  paid  over,  (4  T.  R.  553  ;)  for  an  over 
payment  to  such  officer,  (Cowp.  66  ;)  for  a  premium  paid  on  a  yoid  in- 
surance, after  the  risk  insured  against  was  over,  (Doug.  468 ;)  for  tbe 
premium  paid  on  an  illegal  insurance,  (3  T.  R.  266;  1  East,  96  ;  3 
Bos.  &  Pull.  35  ;  7  East,  449  ;)  nor  where  credit  was  given  for  such 
premium  by  the  broker,  but  no  money  actually  paid,  (3  East,  222  ;)  for 
money  deposited  on  an  illegal  wager,  and  paid  over  to  the  winner  by 
the  consent  of  the  loser,  (8  T.  R.  575  ;)  by  the  drawee  of  a  forged  bill, 
against  an  innocent  endorsee,  to  whom  he  had  paid  the  amount,  (3  Burr. 
1354  ;)  on  an  agreement  in  consideration  of  the  plaintiff's  advancing 
forty-five  pounds  to  the  defendant,  to  buy  goods  with,  on  the  defen- 
dant's note,  payable  on  demand,  to  pay  the  lender  the  profits  on  a  re- 
sale, the  plaintiff  having  the  same  day  demanded  payment  of  the  note, 
and  the  goods  being  afterwards  sold  on  a  profit  of  five  pounds,  (Cowp. 
793 ;)  by  executors,  whose  testator  borrowed  money  on  a  prohibited 
resptmdentia  bondy  which  they  had  refunded,  to  recover  it  back,  (4  T. 
R.  561 ;)  by  a  person  against  B.,  who  had  distrained  goods  and  deliv- 
ered them  to  him,  on  his  promise  to  pay  the  rent,  (4  T.  R.  687 ;)  for 
money  paid  for  the  use  of  a  patent,  which  turned  out  not  to  be  a  new 
invention,  (4  Bos.  &  Pull.  260;)  in  this  action  the  plaintiff  can  only 
recover  what  remains,  after  deducting  all  just  allowances,  (4  Burr. 
2133  ;  see  1  Salk.  28,  and  note  (A)  by  Evans.) 

The  above  instances,  in  which  this  action  has  been  held  not  to  lie,  are 
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taken  from  the  before  mentioned  note  of  Mr.  Day ;  the  following  are 
mostly  instances  arising  and  decided  since  the  publication  of  that  note. 

Against  a  public  officer,  who  has  collected  and  received  money  by  or- 
der of  his  official  superior,  (1  John.  515  ;)  against  an  overseer  of  high- 
ways, for  money  collected  under  an  assessment  by  commissioners  of 
highways,  (1  John.  515  ;)  whether  for  money  paid  with  a  full  know- 
ledge of  the  facts,  though  under  a  mistake  of  the  law  ?  quere  ;  for  mo- 
ney voluntarily  paid  by  the  plaintiff,  to  obtain  performance  of  an  agree- 
ment, for  which  he  had  no  legal  remedy,  (e.  g.)  a  parol  agreement  con- 
cerning lands,  (4  John.  240;)  whether  to  recover  money  voluntarily 
paid,  to  obtain  property  illegally  withheld,  for  the  recovery  of  which  an 
action  lies  1  quere^  (4  John.  240 ;)  to  recover  back  money  paid  on  a 
judgment  in  an  inferior  court,  on  the  ground  that  the  recovery  of  such 
judgment  was  unjust,  (8  John.  470 ;)  on  the  ground  that  evidence  has 
since  been  discovered  of  a  good  defence  against  a  judgment  on  which 
the  money  has  been  paid,  (9  John.  232 ;)  by  the  maker  of  a  note  which 
he  had  paid,  but  endorsed  after  due,  he  neglecting  to  defend  a  suit  upon 
the  note,  by  reason  whereof  judgment  went  against  him,  (9  John.  244;) 
against  a  stake  holder  on  an  illegal  wager,  or  one  contrary  to  sound 
policy,  as  on  a  bet  between  two  governor  voters  on  the  election,  to  re- 
cover the  deposit,  (4  John.  426  ;)  whether  it  lies  to  recover  the  party's 
own  deposit  1  querCy  (4  John.  426  ;)  where  an  illegal  wager  is  lost  and 
the  money  fairly  paid,  (8  John.  147.)  (In  general,  to  maintain  this 
action,  the  defendant  must  have  actually  received  money,)  (11  John. 
464.)  By  the  purchaser  who  has  paid  money  on  a  parol  contract  to 
buy  lands,  where  there  is  no  default  in  the  vendor,  (12  John.  454  ;)  by 
the  owner  of  land  sold  by  the  loan  officers,  for  money  paid  the  pur- 
chaser to  release  his  interest,  even  though  the  purchaser  had  agreed  by 
parol,  to  purchase  as  trustee  for  the  owner,  (13  John.  358;)  against  a 
vendor  of  land,  who  covenants  to  give  a  deed  on  payment  of  five  hun- 
dred dollars  by  instalments,  which  are  part  paid,  but  not  regularly  at 
the  time  when  due,  by  reason  of  which  the  deed  is  refused  ;  and  this, 
even  where  the  residue  of  the  money  is  withheld  because  the  vendor 
will  not  raise  an  incumbrance  upon  the  estate,  there  being  no  fraud,  and 
the  vendee  not  having  entitled  himself  to  a  deed  for  the  lands,  by  a 
strict  payment  of  the  money,  (14  John.  363  ;)  to  recover  back  money 
paid  on  a  judgment,  for  a  debt  against  which  the  defendant  had  a  receipt 
in  full,  which  he  neglected  to  use  in  his  defence,  (2  Esp.  R.  546  ;)  for 
money  paid  for  a  pretended  title  to  lands,  the  seller  being  out  of  pos- 
session, (1  Mass.  R.  65  ;)  for  a  surety,  who  has  paid  the  debt  of  his  prin- 
cipal, (it  should  be  for  money  paid,  &c.)  (1  Mass.  R.  139  ;)  for  a  mis- 
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take  in  a  settlement  of  accounts,  (it  should  be  a  special  action  on  the 
case,)  (Kirby,  127  ;)  for  money  voluntarily  paid,  on  an  award  of  arbitra- 
tors, although  the  award  be  obtained  by  fraud,  (see  8  Mass.  R.  402  ;  12 
id.  134,  contra  ;  1  Day's  R.  130 ;)  for  money  voluntarily  paid,  on  a  dis- 
puted claim,  though  the  party  paying  reserve  his  right  expressly,  (1  Day, 
130;)  against  A.,  for  money  collected  by  him  in  the  name  of  B.,  on  a 
note  and  judgment  thereon  assigned  to  him,  to  pay  a  debt  due  from  B., 
but  which  judgment  is  afterwards  reversed,  and  B.  become  insolvent,  (2 
Day,  153  ;)  for  money  paid  for  a  deed  of  land,  with  covenants,  that  af- 
ter grantor's  death,  grantee  shall  haVe  the  land,  the  title  failing,  and 
there  being  no  deceit,  fraud,  imposition  or  oppression,  (4  Mass.  R.  136  ;) 
by  the  agent  of  A.,  against  the  assignee  for  a  valuable  consideration,  of 
an  award  in  favor  of  A.,  which  award  includes  certain  expenses,  incur- 
red about  the  subject  matter  of  it,  due  from  A.,  to  his  agent,  (4  Day, 
42  ;)  for  money  paid  under  the  sentence  of  a  foreign  court,  on  a  foreign 
attachment,  where  the  proceedings  were  erroneous,  (1  Yeates^  533 ;) 
by  A.,  who  was  the  owner  of  a  cargo  seized  as  French  property,  and 
which  was  in  fact  so,  but  A.  colludes  with  B.,  a  Portuguese,  under 
whose  name  A.  trades,  in  putting  in  and  establishing  his  claim  in  the 
court  of  admiralty,  as  a  Portuguese,  in  which  he  succeeds,  and  sells  the 
cargo,  (A.  not  permitted  to  recover  against  B^,  by  reason  of  the  collu- 
sion,) (12  East,  234  ;)  against  one  who  has  received  bills  or  notes  from 
A.,  with  directions  to  receive  the  money,  and  pay  it  over  to  B.,  A.'s 
creditor,  though  the  bills  or  notes  are  paid  to  the  one  who  thus  receives 
them,  he  protesting  against  paying  over  the  money  as  directed,  (for  the 
bills  or  notes  under  the  circumstances,  belonged  all  along  to  the  remit- 
ter,) (14  East,  582  ;)  by  a  banker,  against  a  partnership,  for  money  paid 
by  him  and  carried  to  the  partnership  account,  upon  a  bill  drawn  by 
one  partner  in  his  own  name,  which  biU  is  discounted  by  the  banker, 
through  the  medium  of  the  same  agent  who  procured  the  discount  of 
other  bills  with  the  same  banker,  in  the  name  of  the  firm,  (15  East,  7 ;) 
by  one  who  lays  illegal  bets  in  the  defendant's  name,  and  afterwards  pays 
them,  without  a  subsequent  express  direction,  (4  Taunt.  165  ;)  by  one 
in  whose  name  another  makes  a  contract,  sues  upon  it,  obtains  judgment, 
and  receives  the  money,  without  the  least  privity  of  the  person  in  whose 
name  he  does  all  this,  (4  Taunt.  380 ;)  for  money  paid  under  a  full 
knowledge  of  the  facts,  but  only  a  mistake  of  the  law,  there  being  noth- 
ing against  conscience  in  retaining  it,  (5  Taunt.  143  ;)  against  a  banker 
who  receives  from  the  agent  of  several  persons,  a  sum  of  money  to  dis- 
tribute among  them,  after  the  agent  has  drawn  out  part  of  it,  and  dis- 
tributed it  himself,  (5  Taunt.  447  ;)  for  money  paid,  by  the  drawee  of  a 
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bill  of  exchange,  on  which  the  drawer's  handwriting  is  forged,  or  for 
money  paid  by  the  agent  and  banker  of  the  drawee,  when  the  acceptance 
is  forged,  (6  Taunt.  76 ;)  by  A.,  against  his  agent,  whom  Ai  had  direct- 
ed to  send  money  by  a  certain  route,  but  his  agent  sends  it  by  another 
route,  to  A.'s  agent,  by  which  means  the  money  gets  into  the  hand's  of 
A.'s  creditors,  (2  Camp.  68  5)  for  money  paid  for  goods  delivered,  agree- 
ing gen  erica)  )y  with  the  sample  and  contract  for  delivery,  but  miserable 
in  quality,  and  wholly  unfit  for  use,  (there  should  be  a  special  count  on 
the  warranty,)  (2  Camp.  416 ;)  by  a  landlord  against  a  sheriff,  who  had 
sold  goods  of  a  tenant  without  paying  the  year's  rent,  (it  should  be  a 
special  action  oki  the  case,)  (3  Camp.  260 ;)  where  the  plaintiff,  upon 
the  same  transaction,  would  be  liable  in  a  cross  action,  to  damages  of  an 
equal  amount,  (3  Camp.  291 ;)  against  one  with  whom  a  sum  of  money 
has  been  lodged,  to  indemnify  him  against  bills  of  exchange,  still  out- 
standing, which  he  has  accepted  for  the  accommodation  of  another, 
though  such  bills  of  exchange  be  barred  by  the  statute  of  limitations,  (3 
Camp.  418  ;)  against  B.,  with  whom  A.  deposited  one  hundred  pounds, 
to  be  distributed  to  A.'s  creditors,  in  proportion  to  their  claims,  (lies  not  by 
one,  till  the  proportions  of  all  have  been  ascertained,)  (1  Stark.  R.  372  j) 
against  one  to  whom  money  has  been  paid,  in  trust  for  a  specific  ob- 
ject, (e.  g.)  for  the  purpose  of  conducting  an  action  for  breach  of  prom- 
ise of  marriage,  until  the  trust  is  closed,  and  it  is  shown  that  a  bal- 
ance remains  in  the  hands  of  the  trustee,  (1  Holt's  N.  P.  R.  500;) 
against  A.,  by  the  survivors  of  an  insolvent  firm,  whose  agent,  having 
power  to  collect  and  pay  debts,  has  left  money  with  A.  to  pay  debts 
due  from  such  firm,  (Anth.  N.  P.  R.  45  ;)  by  the  overseers  of  the  poor, 
against  a  pauper,  to  recover  money  advanced  for  his  relief,  (Chip. 
R.  45  ;)  and  wherever  the  retention  of  the  money  is  consisent  with 
natural  justice,  though  the  party  could  not  have  recovered  it  by  law, 
this  action  does  not  lie  to  recover  it  back,  as  in  the  instance  of  payment 
of  a  debt,  barred  by  the  statute  of  limitations  ;  or  contracted  during 
infancy  ;  or  to  the  extent  of  principal  and  legal  interest,  upon  a  usuri- 
ous contract,  or  money  fairly  lost  at  p/ay,  (Moses  v.  McFarlan, 
2  Burr.  1005.)  But  in  the  last  instance,  our  statute  authorizes  the 
loser  to  recover  back  money  lost  at  play^  (1  R.  S.  666.)  To  recov- 
er back  money  of  a  person  who  received  it  in  discharge  of  his  own 
debt,  from  a  person  to  whom  it  was  delivered  by  the  plaintiff  for  a  par- 
ticular purpose,  if  the  defendant  be  ignorant  of  the  breach  of  trust,  (17 
Mass.  R.  560 ;)  to  recover  the  value  of  foreign  securities  paid  to  the 
defendant  where  he  has  had  no  opportunity  of  turning  them  into  money, 
(1  Young  &  Jer.  380 ;)  to  recover  back  money  paid  under  compulsion 
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of  legal  process,  the  party  paying  knowing  the  cause  of  action  before 
payment,  and  no  fraud  on  the  part  of  the  payee,  and  this  although  it  is 
afterwards  discovered  not  to  have  been  due,  (2  Moore  &  Scott,  811,  9 
Bing.  644  ;)  to  recover  money  paid  to  compromise  an  action,  where  the 
party  had  full  knowledge  of  the  facts,  and  the  means  of  proving  them  at 
the  trial,  (2  Jac.  &  Walk.  249  ;)  to  recover  back  any  part  of  the  money 
paid  a  sheriff  on  a  forfeited  recognizance,  where,  after  payment,  the  ses- 
sions mitigate  the  recognizance  to  a  small  sum,  for  which  alone  the 
sheriff  renders  an  account — the  sessions  not  being  authorized  to  miti- 
gate— and  this,  although  the  sheriff  expressly  promise  to  pay,  (7  Barn. 
&  Cress.  293  ;  2  Car.  &  Payne,  621 ;)  to  recover  from  the  vendor  of 
property,  which  is  in  the  hands  of  a  third  person,  money  paid  such  third 
person  upon  an  unfounded  t^laim  to  the  property,  unless  notice  be  given 
to  the  seller,  (3  Car.  &  Payne,  520 ;)  by  the  assignees  of  an  agent  to 
recover  back  money  paid  to  his  principal,  which  money,  when  paid,  was 
stated  not  to  have  been  received  by  such  agent,  and  which  never  was  re- 
ceived, (7  Dowl.  &  Ryl.  201  ;  4  Barn.  &  Cress.  715  ;)  by  a  workman 
to  recover  money  of  his  immediate  employers  over  and  above  what  had 
been  paid  him,  it  appearing  that  they  received  larger  sums  for  that  ob- 
ject from  those  for  whose  benefit  the  work  was  done,  (2  Car.  &  Payne, 
363  ;)  to  recover  back  money  deposited  in  the  hands  of  a  stake  hold- 
er, on  a  bet  upon  the  event  of  a  trotting  match,  (1  Hall's  Super.  Ct.  R. 
300 ;)  to  recover  money  received  on  a  contract,  made  in  violation  of 
the  statute  to  prevent  and  punish  champerty  and  maintenance,  (2  Wen. 
319 ;)  to  recover  back  money  paid  on  an  agreement  to  purchase  land, 
which  agreement  is  not  fulfilled  by  the  one  agreeing  to  purchase,  (9 
Cowen,  46,)  and  it  is  no  breach  that  the  one  agreeing  to  sell  never  had 
any  title,  (id. ;)  to  recover  back  money  paid  with  a  full  knowledge  of 
all  the  facts  and  circumstances  upon  which  it  was  demanded,  or  with 
the  means  of  such  knowledge,  on  the  ground  that  the  party  supposed  hq 
was  bound  in  law  to  pay  it,  when  in  truth  he  was  not,  as  where  a  ten- 
ant pays  rent  to  his  landlord,  at  the  rate  of  £A  14s.  currency  for  £2 
10s.  sterling,  the  rent  being  received  in  sterling  money,  (9  Cowen,  674 ;) 
to  recover  back  an  advance  upon  the  following  contract :  A.  agrees  to 
sell  B.,  at  60  days,  100  shares  of  stock  in  an  incorporated  company, 
which  shares  he  owns  at  the  time — on  the  ground  that  at  the  end  of  the 
60  days,  A.  had  but  40  shares,  (7  Cowen,  24  ;)  to  recover  back  money 
received  upon  or  in  consequence  of  an  illegal  contract,  (6  Cowen,  431  ;) 
to  recover  back  money  paid  on  an  agreement  to  convey  land,  although 
the  conveyance  has  not  been  given,  (6  Cowen,  1  ;)  to  recover  money 
collected  by  an  attorney,  until  demand  made,  (5  Cowen,  376  ;  4  Greenl. 
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532  ;)  to  recover  back  money  paid  to  an  agent,  which  is  paid  oyer  to 
the  principal  without  notice  not  to  do  so,  (4  Cowen,  454,)  (but  the 
money  must  be  paid  with  the  intent  of  passing  it  to  the  credit  of  the 
principal^  and  the  rule  does  not  extend  to  an  agent  who  obtains  money 
illegally^  by  compulsion  or  extortion,  especially  when  the  suit  against 
the  agent  is  defended  at  the  risk  and  expense  of  the  principal ;)  by  a 
factor  to  recover  from  his  principal  a  balance  paid  him  on  closing  the 
accounts^  although  the  goods  sold  by  the  factor  were  not  finally  paid 
for,  (4  Cowen,  250 ;)  to  recover  back  money,  improperly  recovered  by 
action,  (2  Cowen,  428,  and  see  1  N.  H.  R.  33 ;)  to  recover  back  toll 
voluntarily  paid,  but  of  which  the  law  would  not  compel  payment,  (2 
Cowen,  419;)  against  two  defendants,  without  showing  a  joint  contract, 
or  that  both  received  the  money,  (19  John.  427  ;)  by  the  payee  against 
the  maker  of  a  note,  on  failure  of  consideration,  on  the  ground  that  the 
giving  a  note  is  not  equivalent  to  the  payment  of  money,  unless  the  note 
is  received  as  such  in  payment  or  discharge  of  a  debt  or  liability  of  the 
party  sought  to  be  charged,  (1  Wen.  424  ;)by  the  purchaser  of  an  equi- 
ty of  redetnption,  against  a  mortgagee,  for  the  surplus  after  paying  his 
mortgage  and  expenses  of  sale,  it  appearing  that  subsequent  to  the  mort- 
gage, the  mortgagee  obtained  a  judgment  against  the  mortgagor,  which 
was  a  lien  upon  the  land  at  the  time  of  the  transfer  of  the  equity  of  re- 
demption to  an  amount  equal  to  the  surplus,  (13  Wen.  488  ;)  to  recov- 
er back  money  voluntarily  paid,  when  the  party  may  with  a  good  con- 
science receive  the  money,  although  he  could  not  recover  it  at  law,  (1 
Dall.  148  i)  to  recover  back  money  paid  to  a  district  attorney  in  con- 
sideration of  his  discontinuing  a  criminal  prosecution  ^  both  parties  being 
in  equal  fault,  (2  Conn.  R.  209  ;)  by  one  tenant  in  common  against  his 
co-tenant  to  recover  back  the  price  of  certain  ore,  paid  by  the  former  to 
the  latter,  under  the  mistaken  supposition  that  the  latter  had  an  exclu- 
sive title  to  the  land  where  the  ore  was  dug,  (10  Serg.  &  Rawle,  219  j) 
to  recover  back  money  deposited  with  a  stake  holder  upon  a  wager,  af- 
ter the  wager  has  been  determined  against  the  plaintiff,  (4  Camp.  37  ;) 
against  an  agent  for  the  price  of  goods  sold  by  him,  where  no  money  has 
been  received  for  them,  (2  Dall.  242;)  to  recover  a  premium  of  in- 
surance, (4  Yeates,  474  ;)  to  recover  back  money  paid  upon  an  executory 
contract  which  has  been  in  part  executed,  (1  N.  H.  R.  17 ;)  to  recover 
back  money  voluntarily  paid,  where  there  is  no  mistake,  fraud  or  circum- 
vention, (12  Mass.  R.  134  ;)  to  recover  back  money  paid  on  a  forged  note, 
both  parties  being  equally  innocent,  (17  Mass.  R.  1 ;)  to  recover  back 
money  paid  in  consideration  of  sharing  in  the  profits  of  an  adventure, 
which  becomes  unlawful  or  which  fails  from  inevitable  accident  which 
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might  have  been  equally  foreseen  by  both  the  parties,  (13  Mass.  R. 
216  ;)  for  money  received  by  a  person  for  the  use  of  another  on  an  ille- 
gal contract  between  them,  (5  Mass.  R.  385 ;)  for  money  paid  as  the 
consideration  of  a  quit-claim  deed,  where  there  is  no  fraud  by  the  de- 
fendant, although  the  plaintiff  acquires  nothing  by  the  deed,  (6  Mass. 
R.  81 ;)  by  an  executor,  under  the  belief  that  the  estate  is  solvent,  to 
recover  back  the  difference  between  the  sum  paid  for  a  note  against  the 
testator  and  the  dividend  decreed  upon  it,  against  a  person  who  at  the 
executor's  request  procures  the  note  by  paying  what  was  due  upon  it, 
(7  Pick.  R.  46  ;)  to  recover  back  the  excess  of  a  tax,  where  a  person  is 
overrated  by  the  assessors  of  a  town,  (6  Pick.  R.  98 1)  to  recover  back 
money  paid  in  satisfaction  of  a  claim  which  could  not  be  enforced  at 
law,  the  party  paying  having  knowledge  of  all  the  material  facts  in  the 
case,  (4  Pick.  R.  114 ;)  against  a  person  bound  by  contract  to  pay  a 
sum  of  money  when  he  shall  receive  it  of  his  debtor,  he  having  taken  a 
mortgage  of  his  debtor  as  security  for  the  debt,  (4  Pick.  R.  60  ;)  against 
an  executor  for  the  consideration  of  a  deed  of  lands  of  the  testator,  sold 
under  license  for  the  payment  of  his  debts,  where  the  lands  are  taken 
from  the  purchaser  by  an  older  and  better  title,  (4  Greenl.  101 ;)  to 
recover  back  money  paid  on  an  agreement  to  sell  land,  all  of  the  pay- 
ments not  having  been  made  according  to  the  contract,  and  the  land  is 
sold  to  a  third  person,  (4  Greenl.  454  ;)  to  recover  money  subscribed 
for  the  establishment  of  an  academy,  it  not  appearing  that  any  money 
has  been  expended  by  the  trustees  or  any  other  act  done  as  a  considera- 
tion, or  upon  the  faith  of  the  promise,  (4  Greenl.  382  ;)  to  recover  back 
money  paid  by  a  judgment  debtor  to  redeem  land,  he  having  failed  to 
pay  the  whole  debt,  (6  Greenl.  142 ;)  against  one  who  receives  money 
for  one  purpose  and  applies  it  to  another,  that  is,  lays  it  out  on  a  bad 
instead  of  a  sufficient  security,  (2  Ball  &  Beat.  372 ;)  to  recover  back 
money  paid  for  forbearance  to  sue,  (2  Nott  &  McCord,  133  ;)  to  recov- 
er back  money  paid  on  an  illegal  distress — the  proper  remedy  in  most 
cases  is  trespass,  (2  N.  H.  R.  461.)  (27) 

In  the  above  enumeration,  as  before  mentioned,  I  have  availed  myself 
of  Mr.  Day's  celebrated  note  to  Marriott  v.  Hampton,  (2  Esp.  R.  546, 
Day's  edition.)     I  have  omitted  a  few  cases,  included  in  his  note,  which 


(27)  Neither  will  the  action  lie  by  a  creditor  against  a  third  person  in  whose 
hands  funds  have  been  deposited  by  a  debtor  with  directions  to  pay  them  over  to 
the  creditor,  in  extin^ishment  of  a  debt ;  unless  there  be  an  ag^reement  either  ex- 
press or  to  be  impliea  from  the  circumstances  of  the  case,  by  which  the  funds  be- 
come the  property  of  the  creditor ;  so  that  the  debtor  loses  all  control  over  them  ; 
or  unless  the  money  be  deposited  with  the  concurrence  of  the  creditor,  expressed 
previous  to  its  receipt  by  the  agent.    (24  \Vien.  260.) 
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I  conceived  of  no  practical  use  to  the  New-York  justice.  From  the 
lime  at  which  that  note  ends,  the  reader  will  find,  with  very  few  excep- 
tions, a  full  continuation  of  all  the  English  and  American  cases,  on  the 
subject  of  the  action  for  money  had  and  received,  without  distinction, 
down  to  the  present  time.  If,  therefore,  he  wishes  a  more  full  view  of 
the  cases  under  this  head,  than  he  finds  here,  by  taking  Mr.  Day's  note, 
and  using  the  above  additions  as  a  supplement,  he  will  be  gratified,  per- 
haps, as  far  as  diligent  compression  in  both  instances  will  admit. 

5.  For  money  paidj  laid  out  and  expended^  for  the  defendant ;  as 
where  I  pay  a  debt  at  his  request,  or  an  accommodation  note  given  by 
me  for  his  benefit,  or  advance  money  for  him  with  his  consent,  or  pay 
money  for  him  as  surety  ;(/)  or  where  one  of  several  sureties  pays  the 
whole  money,  in  which  last  case  he  may  bring  this  action  against  the 
others  severally  for  their  shares,  and  that  without  showing  an  inability 
in  the  principal  to  pay, (28)  and  if  the  debt  be  paid  after  the  death  of  his 
co-sureties,  he  may  have  this  action  against  the  executors  or  administra- 
tors of  such  co-sureties,(29)  and  in  case  I  am  obliged  to  pay  money  for 
another  in  any  other  way,  as  if  I,  being  a  sheriflF  or  constable,  the  de- 
fendant escapes  from  an  execution  in  my  hands,  leaving  me  to  pay  the 
debt,  or  if  my  goods  being  on  the  premises  of  another  with  his  consent, 
are  distrained  for  rent  due  from  him,  and  I  am  obliged  to  pay  the  rent 
in  order  to  release  them,  or  I  buy  them  on  the  sale,(m)  I  can  maintain 
an  action  in  these,  and  many  of  the  like  cases,  for  money  paid^  laid  otii 
and  expended^  against  the  person  by  whose  default  I  have  been  obliged 
to  pay  the  money.  But  the  ground  upon  which  I  am  permitted  to  re- 
cover in  these  cases  is,  that  money  is  actually  expended  by  me  for  the 
use  of  the  defendant,  and  therefore,  where  my  goods  are  sold  under  a 
distress  by  the  defendant's  landlord  for  rent  due  from  the  defendant,  I 
cannot  sustain  this  action  against  him,  for  no  money  passes  from  me;(n) 
neither  can  I  sustain  this  action  if  I  voluntarily  suffer  a  defendant  to  es- 
cape, or  being  a  constable,  if  I  let  an  executisn  in  my  hands  expire 
without  demanding  the  money  of  the  defendant,  and  then  pay  the  money 
without  the  defendant's  request  ;(o)  because  there  must  always  in  this 
action  be  a  request  from  the  defendant,  either  express  or  implied.  So, 
if  a  collector  of  taxes  pay  over  my  tax  to  the  county  treasurer  without 


(OKirby,  137.   8  John.  249.  SSerg.        (n)  11  East,  62.    3  id.  169. 
&Rawle,  8.    4  Pick.  R.  283.  (o)  3  John.  434.    8  id.  436.     8  East* 

(m)  7  Wen.  119.  171. 

(28)  3  New  Hamp.  R.  270,  (29;  17  Mass.  R.  464. 
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demanding  it  of  me ;  this  being  a  voluntary  payment,  no  action  will  lie 
to  recover  the  money  so  paid.(}7)  But  in  these  cases,  if  the  money  be 
paid  at  the  request  of  the  party  liable,  or  he  afterwards  promise  to  pay 
it,  the  action  will  lie.(9)  Whether  merely  making  the  demand,  and 
then  paying  over  the  money  will  sustain  an  action  1  quere,{r) 

This  action  will  not  lie  for  money  paid  on  an  illegal  transaction  ;(^) 
and  in  all  cases  of  partnership  in  such  transactions,  one  partner  cannot 
recover  back  money  paid  for  the  other,  unless  he  has  received  express 
directions  to  make  such  payment.(/) 

A  surety  for  the  defendant,  who  has  merely  given  his  bond  to  the 
creditor  for  the  original  debt,  cannot  maintain  the  action  ;  nor  can  he  if 
he  be  sued  and  imprisoned  for  the  debt  of  his  principal,  unless  there  be 
an  express  provision  to  indemnify  him  ;{u)  but  he  may  if  he  discharge 
the  debt  by  giving  his  promissory  notej{v)  for  an  acceptance  of  the  note 
in  discharge  of  the  debt,  is  as  much  a  payment  as  if  the  money  had 
been  actually  advanced. (to)  And  for  the  same  reason  it  is  held  that  a 
payment  in  land,  if  accepted  in  discharge  of  the  principal's  debt,  will 
sustain  the  action.(x)  And  where  one  was  employed  as  the  agent  of 
certain  others,  to  purchase  for  them  a  piece  of  land,  and  take  the  con- 
veyance to  himself,  concealing  his  principals,  and  a  third  person  at  the 
request  of  the  principals,  became  surety  for  the  agent  in  a  promissory 
note  for  the  purchase  money,  which  note  the  surety  paid  ;  it  was  held 
that  the  surety  alone  might  have  this  action  against  the  principals  for 
the  money  thus  paid.(^)  A  surety  in  a  bond,  who  has  been  compelled 
to  pay  the  penalty  without  any  fraud  or  negligence  on  his  part,  will  be 
entitled  to  recover  an  indemnity  from  the  principal ;  although  there  was 
no  consideration  for  the  bond,  and  the  obligee  was  not  legally  entitled 
to  exact  it.(2;)  (30)  If  a  person  become  surety  at  the  request  of  another 
surety,  who  pays  the  debt,  the  former  is  not  liable  to  the  latter  for  a 


(p)  10  John.  361.    Id.  404.      See  3  (u)  2  Bam.  &  Aid.  51.    8  John.  202. 

Har.  &  McHen.  323,  contra.  Id.  249. 

(9)  Id.  (v)  3  N.  H.  R.  366.    4  Pick.  R.  444. 

(r)  10  John.  404.  8  John.  202.    2  Esp.  R.  571. 

(«)  4  Taunt.  165.    See  3  id.  6.    3  (w)  3  N.  H.  R.  366,  and  the  cases  ci- 

Bam.  &  Aid.  179.    2  Bos.  &  Pull.  371,  ted  in  the  opinion  of  the  court 

and  authorities  cited  Chit,  on  Con.  182.  (x)  2  Wen.  481 .    7  Cowen,  662. 

(0  3  Tkunt.  11.    2  Marsh.  542.    7  (y}  5  Greenl.  504. 

TViunt.  246.  (z)  14  Mass.  R.  455. 

(30)  And  where  one  standing^  in  the  $Uwa%on  qfa  surety,  whether  be  become 
so  oy  actual  contract  or  by  operation  of  law,  is  compelled  to  pay  the  debt  which 
his  principal  in  equitv  and  justice  ought  to  have  paid^  the  latter  is  liable  for  the 
amount  in  an  action  for  money  paid,  £c.  to  his  use.  (4  Hill,  345,  per  Walworth, 
Ch.) 

Vol.  I.  22    " 
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contribution. (31)  A  surety  extinguishing  a  debt  by  the  payment  of 
^  only  one  half  its  amount,  is  not  entitled  to  recover  more  from  his  prin- 
cipal, (a) 

If  the  endorser  of  a  dishonored  bill,  promise  the  endorsee  that  if  he 
'will  sue  the  acceptor,  he  (the  endorser)  will  pay  the  expenses,  the  en- 
dorsee may  recover  upon  this  promise  without  proving  that  he  paid  the 
attorney;  he  being  liable  to  do  so  is  sufficient. (&)  This  action  lies  by 
the  endorsee  of  a  note  against  the  endorser,  for  money  paid  on  a  judg- 
ment obtained  against  the  former  by  the  holder  of  the  note.(c) 

There  are  instances  in  which,  though  the  defendant  does  not  in  fact 
request  the  plaintiff  to  make  payment  for  him,  yet  the  law  will  imply 
such  request,  and  adqiit  no  evidence  to  the  contrary  ;  as  in  the  case  of 
paying  rent  to  redeem  my  goods  from  distress,  cited  above ;  and  where 
an  endorser  paid  part  of  the  amount  of  a  bill  to  the  holder,  it  was  held 
that  he  might  recover  the  same  against  the  acceptor  as  money  paid  to 
his  use  ;(d)  and  if  one  of  several  defendants  pay  a  judgment  recovered 
against  them  in  an  action  founded  upon  contract,  he  may  compel  a  con- 
tribution in  this  form  of  action  against  the  others ;  but  the  rule  is  oth- 
erwise in  actions  of  tort;{e)  for  a  wrongdoer  is  not  liable  to  contri- 
bution without  an  express  promise.(/)  But  it  was  held  at  nisi  prius, 
in  England,  (2  Car.  &  Payne,  417,)  that  if  a  party  recover  damages,  in 
case,  against  one  of  two  joint  coach  proprietors  for  an  injury  sustained 
by  the  negligence  of  their  servants,  such  proprietor  may  maintain  an 
action  against  his  co-proprietor  for  contribution,  if  he  prove  at  the  trial 
that  he  was  not  personally  present  when  the  accident  happened. 

If  services  be  rendered  for  the  benefit  of  several  persons,  and  one 
only  be  liable  to  pay  the  money,  he  can  have  no  action  against  the  oth- 
ers for  a  contribution  until  he  has  paid  the  money  or  made  satisfac* 
tion.(32) 

One  joint  contractor,  who  pays  money  for  another,  on  a  mere  equita- 
ble claim,  capable  of  beiug  enforced  only  in  a  court  of  chancery,  may 
have  this  action  against  his  corcontractor  ;{g)  but  where  a  contract  is 
made  by  two  principals  and  a  surety,  and  I  pay  the  money  at  the  request 
of  one  of  the  principals,  though  I  may  have  my  action  against  both  the 


a)  2  Wen.  481.    7  Gowen,  662.  2  id.  452.    Eirby,  114.    2  John.  Ch.  R. 

6)  2  Car.  &  Payne,  119.  131.    1  Rand.  R.  328.    1  Bibb,  562.    15 


; 

Wen.  369.  (g)  6  Taunt.  289.    1  Marsh.  603. 

(e)  8  T.  R.  186.    1  Camp.  843,  345. 


c}  2  Wen.  369.  Mass.  R  521.    18  id.  65. 

d)  6  Barn.  &  Cress.  439.    See  also  2        (f^  IcL 


(31)  12  Man.  R.  98.  (82)  2  Mast.  R,  508. 
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principals,  I  have  no  right  to  sue  the  surety  ;(A)  nor  will  it  lie  against 
the  acceptor  of  a  bill,  or  the  maker  of  a  note,  by  an  endorser  who  has 
paid  the  money  to  an  endorsee,  without  the  latter  having  demanded  the 
money  of  the  acceptor  or  maker,  and  taken  the  proper  steps  to  charge 
the  endorser,  for  such  payment  is  without  cause,  and  in  his  own  wrong. (t) 
A  wharfinger,  receiving  goods  consigned  to  A.,  which  B.  takes  by  mis- 
take, supposing  them  to  be  his  own,  and  converts  to  his  own  use,  in 
consequence  whereof  the  wharfinger  pays  the  value  of  the  goods  to  A., 
cannot  maintain  an  action  against  B.  for  money  paid  ;  it  should  be  tro- 
ver for  goods*(j')  Where  several  are  liable  for  work  done,  and  a  pay- 
ment is  made  to  the  creditor  by  a  third  person  at  the  request  of  one  of 
the  debtors,  this  action  lies  against  alL(Ar) 

If  one  of  two  joint  contractors,  upon  a  breach  by  them  of  their  en- 
gagement, agree  with  the  creditor  to  refer  the  amount  of  damages  to  ar- 
bitration, which  is  done  without  the  consent  of  the  other  co-contractor, 
the  former,  on  paying  the  sum  awarded,  may  recover  half  of  the  latter  in 
this  action. (33) 

Where  a  husband  goes  abroad,  leaving  his  wife,  who  dies  in  his  ab- 
sence, a  third  person  who  voluntarily  pays  (he  expenses  of  her  fu- 
neral, suitable  to  the  rank  and  fortune  of  her  husband,  though  with- 
out the  consent  of  the  husband,  may  recover  from  him  the  money  so 
laid  out,  especially  if  such  person  be  the  father  of  the  wife.  And  Lord 
Loughborough  observed,  ^^  there  are  many  cases  of  this  sort  where  a 
person  having  paid  money  which  another  was  under  a  legal  obligation 
to  pay,  though  without  his  knowledge  or  consent,  may  maintain  an  ac- 
tion to  recover  back  the  money  so  paid."(/)  If  a  carrier,  by  mistake, 
deliver  to  B.  goods  consigned  and  sold  to  C,  and  B.  appropriate  the 
goods,  and  the  carrier,  on  demand^  without  action,  pays  C.  their  value, 
the  carrier  may  recover  it  against  B.  as  money  paid  to  his  use.(m)  If 
one  of  two  joint  agents  be  imposed  upon,  and  in  consequence  pay  money 
to  a  wrong  person,  and  is  afterwards  obliged  to  pay  it  over  again  to  the 
person  legally  entitled  to  receive  it,  he  cannot  recover  from  his  co- 
agent  his  share  ^f  the  money  so  pa[id.(n)  Money  advanced  by  one  per- 
son to  another^  with  a  knowledge  that  it  is  to  be  applied  in  furtherance 
of  an  illegal  purpose,  cannot,  after  it  has  been  so  applied,  be  recover- 


5  John.  176.  (V)  1 1^.  Bl.  90.    See  3  Camp.  298. 

2  John.  Cat.  75.  Cm)  4  Taunt.  189. 

/)  ^  ^"QP..^^*  W  MS.  cited,  Chit,  on  Con.  181. 


Wen.  78. 


(88)  4  Moore,  840. 


^ » 
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ed.(o)  A.  defends  an  action  at  the  desire  of  B.,  in  which  action  B.  is 
concerned,  and  may  be  benefitted  by  the  event,  and  A.  has  a  verdict 
against  him,  B.  is  liable  to  pay  the  expenses  of  the  defence.  (/^) 

Whether  the  drawer  of  a  bill  of  exchange,  which  he  is  obliged  to  pay, 
after  an  action  brought  against  him,  may  not  sue  the  acceptor  for  the 
costs  of  the  action  ?  qu€re,{q) 

Where  a  person  becomes  bail  above  for  another,  he  is  entitled  to  re- 
cover all  the  expenses  he  has  been  put  to  by  reason  of  it,  and  may, 
therefore,  recover  his  expenses  in  sending  after  the  principal  to  take  him, 
in  order  to  render  him ;  but  not  the  expenses  of  a  suit  improperly  de- 
fended ,(r)  or  for  trouble  and  loss  of  time  in  going  to  a  place  to  become 
bail.(s) 

This  action  will  lie  by  a  stranger  against  a  party,  for  necessaries  fur- 
nished to,  and  support  provided  for  one  whom  such  party  is  under  a  le- 
gal obligation  to  maintain. (^)  If  money  be  paid  by  one  person  for  an- 
other, at  his  request,  and  the  person  for  whom  it  was  paid  lose  the  ben- 
efit of  the  payment,  in  consequence  of  the  payer's  withholding  the  evi- 
dence of  the  payment  until  he  shall  receive  an  indemnity,  which  the 
Qther  refuses  to  give,  the  person  paying  the  money  shall,  nevertheless, 
be  entitled  to  recover  the  amount  of  the  money  paid.(u) 

If  a  contract  withiil  the  statute  of  frauds  be  performed,  or  partly  per- 
formed by  one  party,  and  the  other  party  refuse  to  perform  it  on  his 
part,  this  action  may  be  maintained  by  the  party  performing,  to  recover 
what  money  he  has  expended  in  execution  of  such  contract  on  his 
part.(v) 

Where  certain  persons  subscribed  tnohey  for  the  purpose  of  establish- 
ing and  running  a  stage  coach,  and  the  subscribers  chose  an  agent  to 
put  the  scheme  into  operation,  who  advanced  his  own  money  for  that 
purpose,  it  was  held  that  he  might  maintain  an  action  of  assumpsit 
against  a  subscriber  to  recover  the  amount  of  his  subscription. (u?) 

In  proof  and  illustration  of  the  above  remarks  on  this  action  geDeral- 
ly,  in  addition  to  the  authorities  already  cited,  see  2  Com.  on  Con.  149 
to  204,  and  cases  there  cited. 

6.  For  money  lent  and  advanced  by  one  person  to  another,  this  action 
of  assumpsit  also  lies.  So,  for  money  advanced  to  A.,  at  the  request  of 
B.,  who  promises  to  pay  it,  an  action  lies  against  B.,  as  for  so  much 


To)  2  Stark.  £v.  8d  Am.  «d.  104, 5.  CO  ^  ^^^'  &  Payne,  434. 

Ip)  1  Esp.  R.  162.  (0  5  Wen.  558. 

^q)  1  Nev.  &  Man.  260.    9  Bam.  fc  (u)  7  Mass.  R.  268. 

Cress.  618.  C*')  5  id.  183. 

(r)  5  Esp.  R.  171.  (w)  6  Pick.  R.  228. 


J 
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money  lent  and  advanced  to  him  ;(x)  so,  for  money  lent  to  a  married 
woman,  at  her  husband's  request,  an  action  lies  against  the  husband  ;{y) 
and  where  money  is  lent  to  one,  at  the  request  of  another,  it  is  a  loan 
to  the  latter,  and  should  be  so  charged  in  the  declaration  ;(z)  and  a  dec- 
laration against  one  for  money  lent  to  another^  at  the  defendant's  request, 
is  bad  ;{a)  but  a  declaration  against  the  husband,  for  money  lent  to  his 
wife,  at  his  request,  is  good,  though  if  stated  to  be  on  the  request  of  the 
wife,  it  is  bad  ;{b)  and  though  the  money  be  secured  by  a  pledge,  an 
action  lies,  unless  there  be  an  agreement  to  stand  by  the  pledge  (mly.{c) 
And  in  case  of  a  mortgage,  it  has  been  held,  that  as  every  mortgage  im- 
plies a  debt,  the  mortgagor's  personal  estate  will' be  liable  in  this  action, 
although  there  be  neither  a  bond  nor  a  covenant  for  payment  of  the 
mortgage  money. (1)  In  order  to  maintain  this  action,  there  must  be  an 
actual  loaning  of  moneys  or  ^hat  is  equivalent  thereto ;  a  loan  of  stock 
in  the  public  funds,  will  not  sustain  this  action,  but  the  lender  must  de- 
clare on  his  special  contract  i{d)  and  money  lent  to  game  with,  is  re- 
coverable in  this  action  ^  for  the  statute,  to  prevent  betting  and  gam- 
tng',(2)  only  avoids  the  security  taken  upon  such  loan,  leaving  the  m- 
plied  obligation  the  same  as  at  common  law  ;(e)  and  though  a  note,  dis- 
counted as  security  for  money  lent  by  the  members  of  an  association, 
contrary  to  the  restraining  act,  be  void,  yet  the  contract  of  loan  remains 
good,  on  which  an  action  lies  by  the  lenders  to  recover  of  the  borrow- 
er,(3)  but  the  action  will  not  lie  for  money  lent  on  an  illegal  transac- 
tion.(4)  It  was  held  that  an  instrument  in  the  following  form — ^*'  I. 
O.  U.  J&400,"  was  neither  a  promissory  note  nor  a  receipt,  but  might  be 
received  as  evidence  of  money  lent,  and  was  sufficient  to  support  the 
action. (/)  So  this  action  will  lie  upon  an  account  stated. (g)  A  loan 
of  money,  by  A.  to  B.  is  not  to  be  inferred  from  the  bare  fact  that  A. 
delivered  a  sum  of  money  to  B.,  which  A.  had  borrowed  from  another. 
The  presumption  of  law  is,  that  money,  when  paid,  is  in  liquidation  of  a 


(x^  1  Burr.  373.  (c)  2  Str.  919.    See  also  2  Ld.  Raym. 

(y)  3  Wils.  388.     7  Taunt.  482.    2  753.     2  ^tark.  R.  73.      12  Mod.  564. 

B1.  K.  872.  8  Mass.  R.  150,  contra,    4  Bibb,  398. 

{z)  1  Vent.  311.    2  id.  36.    6  Mod.  {d)  6  Burr.  2589.    2  Bl.  R.  684.    1 

77.  East,  1. 

(a)  2  Com.  on  Con.  139.     Chit,  on  (e)  See  cases  cited,  2  Com.  on  Con. 

Con.  177.  144  to  149. 

(6)  7  Tftunt  432.  (f)  1  Dowl.  &  Ryl.  N,  P.  Cos.  8. 

(g)  4  * 


Car.  &  Payne,  324. 


(1)  8  P.  Wms.  360,  861. 
)  IR.  S.  666,7. 
8  Cowen,  20. 
Bam.  &  Aid.  179 ;  3  Taunt.  6. 
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debt.(A)  An  instrument  in  the  following  terms,  "  Nine  months  after 
the  date  hereof,  I  promise  to  pay  to,  &c.,  with  lawful  interest,  provided 
D.  M.  shall  not  return  to  England,  or  his  death  be  duly  certified  in  the 
mean  time,"  is  no  evidence  of  money  lent.(r)  Neither  do  the  words, 
"  value  received  with  interest,"  in  an  instrument,  which  is  not  a  nego- 
tiable promissory  note,  of  themselves  import  a  money  consideration,  so 
as  to  satisfy  an  averment  that  money  was  lent  by  plaintiff  to  defen- 
dant.(j)  A  declaration  for  the  loan  of  lawful  money  of  the  United 
States  is  supported  by  proof  of  the  loan  of  foreign  coin.(/c)  Where 
money  is  advanced  by  a  parent  to  a  child,  the  presumption  is,  that  such 
advance  was  by  way  of  gift,  not  as  a  loan.(/)  Proof  of  a  promissory 
note  having  been  given  by  the  defendant  to  the  plaintiff  and  of  its  loss, 
will  support  a  count  for  money  lent.(m) 

7.  For  use  and  occupation  of  lands,  houses,  rooms,  or  other  real  prop- 
erty. This  action  is  given  by  statute,(5)  and  lies  to  recover  a  reasona- 
ble satisfaction  for  such  use  and  occupation,  wherever  the  lease  and 
agreement  to  use  or  occupy  is  not  by  deed  ;  even  though  there  be  a  writ- 
ten agreement,  at  a  stipulated  rent,  but  not  if  such  agreement  be  under 
seal.  The  action  is  founded  upon  contract ;  and  unless  there  be  a  con- 
tract, express  or  implied,  between  the  parties,  the  action  cannot  be  main- 
tained.(n)  A  demise  must  in  all  cases  be  shown,  or  some  evidence  giv- 
en to  establish  the  relation  of  landlord  and  tenant,(o)  and  therefore, 
where  the  defendant  enters  under  an  agreement  to  purchase,  the  action 
will  not  lie.(p) 

Wherever  the  tenant  occupies  by  permission  from  the  plaintiff,  wheth- 
er there  be  any  agreement  or  not,  as  to  the  amount  of  rent,  this  action 
lies,  to  recover  the  reasonable  compensation  implied  by  law.  And  the 
defendant  will  not  be  permitted,  in  such  case,  to  question  the  plaintiff's 
title.  But  there  should  be  some  demise^  or  permission^  otherwise  tres- 
pass would  be  the  proper  form  of  action. (g) 


(K)  1  Stark.  R.  474.  (»)  1  T.  R.  878,  387.    See  also  CbiL 

( t)   1  Cromp.  &  Jer.  162.     1  Tyr.  on  Con.  107.     13  John.  240. 

21.  (o)  7  Har.  &  John.  251.     13  John. 

( j)  1  Ctomp.  &  Jer.  162.  489.                       ^ 

(V)  hee  5  Taunt.  228.    1  Marsh.  83.  (p)  6  John.  46.    8  Conn.  R.  303. 

(0  4  Bam.  &  Cress.  71.    See  4  Pick.  (q)  See  1  Esp.  Dig.  Goukl's  ed.  p.  56 

R.  21.  to  62.    13  John.  240. 
(m)  1  Hayw.  420. 

(5)  1  R.  S.  739,  §  26.    Assumpsit  for  use  and  occupation  of  land,  by  permis- 
sion and  assent  of  the  plaintiff,  on  an  express  promise  to  pay  a  certain  sum,  or  ia 
Seneral,  to  pay  to  the  plaintiff's  satisfaction  for  such  use,  lies  at  common  law  in- 
ependently  of  this  statute.    (4  Hen.  It  Munf.  161.) 
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If  A.  agree  to  let  lands  to  B.,  who  permits  C.  to  occupy  them,  A. 
may  recover  the  rent,  in  this  action,  against  B.  And  even  where  there 
is  a  sealed  agreement  to  give  a  lease,  and  the  defendant  enters  and  oc- 
cupies, yet  this  action  lies  ;  for  his  actual  holding  and  possessing,  is  not 
under  a  deed  which  gives  him  any  right  to  enter.  And  where  the  ten- 
ant holds  over,  after  the  expiration  of  a  sealed  or  other  lease,  he  is  lia- 
ble in  this  action  ;  and  in  the  case  of  a  tenancy  from  year  to  year,  which 
is,  where  a  tenant  holds  at  an  annual  rent^  generally,  without  being  re- 
strained by  agreement  to  a  particular  timCj  and  especially  if  he  hold 
under  such  an  agreement  for  more  than  a  single  year^  cannot  exempt 
himself  from  the  payment  of  rent  for  the  next  year^  except,  by  giving 
his  landlord  notice  of  his  intention  to  quit,  at  least  six  months,  which 
six  months  must  end  with  the  current  year  ;  and  this,  whether  the  rent 
be  payable  yearly  or  quarterly.  And  if  the  tenant  quit  without  giving 
such  notice^  this  action  lies  for  the  year  ensuing  the  abandonment  of 
possession  by  the  tenant,  unless  the  landlord  have  accepted  some  other 
tenant,  or  taken  possession  of  the  premises,  or  the  like.  If  lodgings 
are  let  out  for  the  purposes  of  prostitution,  an  action  will  not  lie  for  the 
use  and  occupation  of  them.(r)  Where  a  tenant  holds  over,  th^  law 
implies  a  tacit  renovation  of  the  contract  for  another  year  ;  and  in  such 
case,  six  months  notice  to  quit  must  be  given. (^)  This  six  months 
means  half  a  year  :  thus,  if  I  am  tenant  from  year  to  year,  commencing 
on  the  first  day  of  April,  1839  ;  and  I  mean  to  save  paying  the  rent  of 
the  whole  year^  1840, 1  must,  as  early  as  the  first  of  October,  1839,  give 
the  landlord  notice,  that  I  shall  quit  at  the  first  of  April,  1840.(/)  This 
doctrine  of  notice  applies  only  where  there  is  a  tenancy  from  year  to 
year,  not  where  there  is  an  agreement  or  lease  for  a  term  certain,  as  for 
a  year  ;(w)  unless  the  tenant  hold  over  by  the  express  or  implied  per- 
mission of  the  landlord,  in  which  case  a  tenancy  from  year  to  year,  will 
be  implied  ;(v)  and  this  action  lies,  and  the  tenant  cannot,  in  this  case^ 
defend  himself  on  the  ground  that  the  landlord  has  no  title.(i/7)  This 
holding  over  will  be  impliedly  on  the  old  rent,  unless  there  be  some 
new  agreement ;  though  where  the  old  rent  was  merely  a  ground  rent, 
and  the  landlord  is  entitled  to  the  buildings  erected  by  the  tenant,  a 
different  rule  prevails,  and  the  annual  value  of  both  land  and  buildings 
is  the  measure  of  damages.(a;) 

If  there  be  an  agreement  by  deed  to  demise  a  house,  by  words  not 


(r)Sc 
4  Kent's 


Sei*  2  Com.  on  Con.  510  to  525.  (u)  I  T.  R.  54. 

Com.  3d  ed.  p.  112,  13.  (v)  Id.  162. 

•)  1  T.  R.  162.  (w)  13  John.  240.  Id.  297. 

i)  See  Woodf.  Land,  and  Ten.  218.  («)  15  John.  505. 
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amounting  to  an  actual  demise,  the  party  may  maintain  this  action.(y) 
This  action  will  not  lie  where  the  title  is  in  dispute ;  for  the  courts  will 
not  try  the  title  by  such  an  action,  the  proper  remedy  being  by  eject- 
ment.(2)  The  action  is  maintainable  where  the  premises  are  destroyed 
by  fire,  after  the  letting  and  before  the  rent  accrues  due.(a)  It  is  not 
necessary,  to  support  this  action,  for  the  plaintiff  to  prove  an  express 
contract  with  the  tenant  when  he  first  took  possession,  nor  an  express 
reservation  of  a  certain  rent,  nor  that  the  tenant  has  paid  rent.  It  may 
be  maintained  on  an  implied  understanding,  where  the  permissive  hold- 
ing is  established  ;  and  if  it  appears  that  a  certain  rent  was  reserved, 
the  reservation  may  be  used  to  regulate  the  damages.(fr)  A  corpora- 
tion aggregate  may  sue  in  assumpsit  for  the  use  and  occupation',  where 
the  tenant  has  held  premises  under  them  and  paid  rent.(c) 

Where  there  has  been  a  tenancy  at  a  specified  annual  rent,  and  there 
is  a  holding  over,  the  tenant  will  be  deemed  to  hold  upon  the  terms  un- 
der which  he  entered  ;  but  the  tenant  is  not  precluded  from  proving 
the  actual  value  of  the  premises,  by  an  agreement  to  pay  a  fixed  sum 
for  a  term  less  than  a  year  ;{d)  and  this  action  will  not  lie  against  a 
tenant  who  holds  over  after  the  expiration  of  his  term,  where  proceed- 
ings are  instituted  against  him,  to  turn  him  out  of  possession  under  the 
8tatute.(e)  In  this  action  the  plaintiff  may  avail  himself  of  an  agree- 
ment not  under  seal,  whereby  a  rent  certain  is  fixed,  to  regulate  the 
amount  of  the  recovery  ;  and  although  the  plaintiff  has  not  declared 
upon  the  agreement,  and  claims  generally  to  recover  for  use  and  occu- 
pation, the  defendant  is  not  at  liberty  to  give  evidence  of  the  value  of 
the  premises  occupied,  to  reduce  the  recovery  below  the  sum  stipu- 
lated.(/)  Where  there  is  an  agreement  to  demise  a  house  for  five 
years,  and  leases  to  be  executed,  under  which  the  party  enters,  and  sub- 
sequently refuses  to  accept  a  lease,  the  owner  may  maintain  this  action, 
and  the  taking  the  key  of  a  house  without  a  continued  actual  occupation, 
is  enough  to  entitle  the  plaintiff  to  maintain  the  action  ;  and  the  plaintiff 
is  not  bound  to  sue  on  the  agreement,  and  the  statute  of  frauds  cannot 
be  objected  to  a  recovery,  as  the  suit  is  not  on  the  contract. (g) 

Either  assumpsit  or  debt  may  be  maintained  for  use  and  occupation, 
(Chit,  on  Con.  107.) 

8.  On  various  contracts^  in  the  course  of  a  suit  in  a  Justices  court. 


(y)  4  Esp.  R.  69.    See  1  Taunt.  570.  (d)  2  Wen.  607. 

z)  Woodf.  Land,  and  Ten.  366.  («)  1  id.  134. 

a)  4  Taunt.  45.  (/)  7  Won.  109. 

*5)  2  GiU  &  John.  326.  (g)  3  id.  219. 
[e)  4  Bing.  75. 
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The  form  and  nature  of  these,  contracts,  will  hereafter  be  particularly 
considered,  when  I  come  to  speak  of  summonses,  warrants,  adjournments, 
and  executions.     If  they  are  sealed,  the  action  should  be  covenant. 

9.  On  hills  of  exchange  and  promissory  notes;  and  1.  Of  their  form 
and  requisites.  Bills  of  exchange  are  either  foreign  or  inland;  but  as 
the  former  are  generally  large  and  are  seldom  brought  in  question  be- 
fore a  justice's  court,  I  shall  confine  my  attention  to  the  latter  descrip- 
tion only,  premising  that  bills  of  exchange  drawn  in  one  state,  on  per- 
sons living  in  another,  are  to  be  treated  as  foreign  bills. (A) 

A  bill  of  exchange  is  an  open  letter  of  request,  from  one  person  to 
another,  desiring  him  to  pay,  on  account  of  the  former,  a  sum  of  money 
therein  mentioned,  to  a  third  person  ;  and  is  the  same  which  we  call 
in  common  language,  an  order  or  draft,  for  the  payment  of  money. (t) 
Its  form  is  as  follows  : 

$50.  .  Saratoga  Springs,  June  1,  1839. 

Twcf  MONTHS  AFTER  DATE  (or  " at  sight,^^  OT  "  on  demand,^  or  " at 
ten  days  after  sight,^^)  pay  James  Jackson,  or  order,  (or  "  hearer^^  or 
PAY  James  Jackson,  simply,  omitting  "  order^^  and  "  hearer ^^  if  you  do 
not  wish  to  make  the  bill  negotiable,)  fifty  dollars  for  value  re- 
ceived. RICHARD  ROE.  (6) 

To  Mr.  John  Doe,  merchant, 
Ballston  Spa,  pnyable  at  your  store, 

m 

A  check  is  only  a  shorter'bill,  governed  by  the  same  law,  as  a  regular 
bill  of  exchange.(j)  (7)     Its  form  may  be  thus  : 


100. 


2  Pet.  £[86.    1  Const  R.  S.  Car.        (i)  2  61.  Com.  466.  See  Chit  on  Billf, 

See  3  Kent's  Com.  3d  ed.  93,  94,  8ih  Lond.  ed.  1 
n.  6.,  and  cases  there  cited.    4  Wash.  C.        (f)  3  John.  Cas,  5,  and  see  6  Cowen, 

C.  K.  148.     See  also  15  Wen.  527,  530,  484.    7  id.  174.    8  John.  Cas.  259. 
81. 


(6)  A  written  order  or  reauest  by  one  person  to  another,  for  the  payment  of  a 
specified  sum  of  money  to  a  tliird  person,  absolutely  and  at  a  1  events,  is  a  bill  of 
exchangee  ;  whether  the  drawee  have  funds  of  the  drawer  in  his  hands  or  not  '  (5 
Hill,  413.) 

(7)  See  5  Htll,  413.  A  check  drawn  in  this  state  unon  a  bank  in  another  state, 
payable  in  current  bank  notes,  is  not  ne^^otiable.  (2  Hill.  424.)  As  between  the 
holder  and  drawer,  mere  dela^in  presenting  a  check  for  payment  will  not  discharfte 
the  latter,  unless  he  has  been  injured  thereby.  In  an  action  upon  the  check,  how- 
ever, it  is  incumbent  upon  the  holder  to  show  affirmatively  that  no  loss  has  happen- 
ed to  the  drawer.  (Id.)  But  in  this  case  Cowen,  J.  was  of  opinion  that,  irrespec- 
tive of  the  question  of  loss  or  injury  to  the  drawer,  a  check  roust  be  presented  for 
payment  within  a  reasonable  time,  or  both  the  drawer  and  endorser  will  be  dis- 
cbar^d.    (See  also  21  Wen.  872.) 

It  M  essential  to  a  check  that  it  be  payable  to  bearer,  and  on  demand.  (35  Wen. 
678.) 

Vol.  I.  23 
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Saratoga  Springs,  June  1,  1839. 
Mb.  John  Doe, 

Pay  James  Jackson,  ob  beabeb,  fifty  dollabs. 

RICHARD  ROE. 

Here,  the  one  who  draws  the  bill,  Richard  Roe^  is  called  the  drawer; 
the  one  to  whom  directed^  John  Doe^  the  drawee ;  the  one  to  whom  pay- 
able^ James  Jackson^  the  payee.  When  John  Doe  accepts  the  bill,  he  is 
called  the  acceptor;  and  if  James  Jackson,  (the  bill  being  negotiable) 
should  endorse  it,  and  deliver  it  to  another,  for  instance,  John  StileSj 
Jackson  would  then  sustain  two  characters,  being  called  endorser,  as  well 
Bs  payee,  and  Stiles  constitutes  another  party  to  the  bill,  called  an  en- 
d<yrsee;  and  should  Stiles  endorse  it  to  another,  he  then  acquires  two 
characters)  that  oi  first  endorsee  and  second  endorser,  and  the  one  to 
whom  he  thus  transfers  the  bill,  is  called  a  second  endorsee,  and  so 
through  any  number  of  endorsements,  without  limitation. 

A  bill  of  exchange,  especially  after  acceptance,  is  very  nearly  allied 
to  a  promissory  note,  and  I  shall  therefore  consider  them  under  the  same 
head,  noting  the  difference  between  them  as  I  proceed.  A  bill  must  be 
accepted  in  order  to  bind  the  drawee^  and  this  acceptance  must  be  in 
writing ;  its  form  may  be  thus  : 

Accepted,  June  1st,  1839. 

JOHN  DOE. 

Formerly,  the  acceptance  of  a  bill,  or  promise  to  accept,  might  be  by 
parol  or  in  writing,  and  an  acceptance  might  be  by  a  conditional  prom- 
ise ;  but  since  the  Revised  Statutes,  no  person  within  this  state  can  be 
charged  as  an  acceptor  on  a  bill  of  exchange,  unless  his  acceptance  be 
in  writing,  signed  by  himself  or  his  lawful  agent  ;(8)  and  the  holder 
may  require  the  acceptance  to  be  put  upon  the  bill,  and  a  refusal  to 
comply  will  be  deemed  a  refusal  to  accept ;  and  an  acceptance  in  wri- 
ting, if  not  on  the  bill,  does  not  bind,  except  it  be  in  favor  of  the  per- 


(8)  It  seems  the  object  of  this  statute  was  merely  to  obviate  the  inconvenience 
of  Uie  formerrule,  which  g^ave  cfiect  to  a  parol  acceptance.  It  has  therefore  been  bekl 
that  notwithstanding  these  provisions,  a  drawee  of  a  bill  may  charge  himself  ns  ac- 
ceptor by  simply  writing  nis  name  across  the  face  of  it.  (2  Hill,  682.)  By  the 
law-merchant  any  words  written  by  the  drawee  on  a  bill  of  exchange,  not  putting* 
a  direct  negative  on  its  request,  e.  g.  "  accepted** — "  presented" — *'  seen/'  &c. — 
constitute  prima  fade  a  valid  acceptance.    (Id.) 

An  order  not  payable,  on  its  face,  in  money,  and  drawn  on  a  particular  fundf  is 
not  a  bill  of  exchange  within  the  provisions  of  the  statute  requiring  a  written  ac- 
ceptance.    (1  Hill,  683.) 
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son  who,  on  the  faith  of  it,  received  the  bill.  So,  an  unconditional 
promise,  in  writing,  to  accept  the  bill  before  it  be  drawn,  is  an  accept- 
ance in  favor  of  any  person  who,  on  the  faith  thereof,  receives  the  bill 
for  a  valuable  consideration  ;(9)  and  every  drawee  who  refuses  to  return 
a  bill  to  the  holder  within  twenty-four  hours,  shall  be  deemed  to  have 
accepted  it.(fc) 

Under  these  provisions  of  the  Revised  Statutes,  an  acceptance  is  not 
obligatory  unless  it  be  in  writing,  signed  by  the  acceptor  or  his  agent  ;{\0) 
and  if  it  be  written  on  a  paper  other  than  the  bill,  it  does  not  bind  the 
acceptor  unless  the  fact  of  acceptance  be  disclosed  to  the  person  taking 
the  bill,  and  he  receive  it  for  a  valuable  consideration.  The  statute  is 
complied  with  if  the  fact  of  acceptance  come  to  the  knowledge  of  the 
person  taking  the  hill,  whether  such  knowledge  be  derived  from  actual 
inspection  of  the  acceptance,  or  from  written  or  oral  information. (/)  On 
a  written  promise  and  refusal  to  accept,  the  party  is  liable  to  an  action 
at  the  suit  of  the  drawer.(m)  If  the  acceptance  of  a  bill  be  not  dated, 
the  day  of  the  date  may  be  shown  by  parol  evidence. (n) 

On  the  bill's  being  accepted,  it  becomes  a  promise  to  the  payee,  to 
pay  him  the  money  ordered  by  it,  the  same  as  a  promissory  note,  and 
even  though  the  drawer's  name  be  forged,  it  will  be  binding  in  favor  of 
an  innocent  payee  or  endorsee  ;  for  the  drawee  is  presumed  to  know  the 
hand  writing  of  the  drawer,  and  it  is  his  own  fault,  if  he  mistake  it.(o) 

A  promissory  note  is  a  written  promise  to  pay  money  ;  it  must  be  in 
writing,  and,  whilst  legible,  may  be  in  pencil  mark  ;  and  so  of  a  bill  of 
exchange.(/})     The  form  of  a  promissory  note  is  as  follows  : 

$50.  Saratoga  Springs,  June  1,  1839. 

1  PAOMiSE  TO  PAY  James  Jaceson,  OR  ORDER  (or  "  fteflrer,"  or  you 
may  omit  the  tvordsj  "  order,"  or  "  bearer,"  if  you  wish  to  prevent  its 
being  negotiable^  fifty  dollars,  thirty  days  after  date,  (or  "  on 


(Jk)  1  R.  S.  757,  and  see  3  Kent's  Com.  (#»)  7  Cranch,  600. 

8d  ed.  82,  n.  c.    12  Wen.  593.     17  id.  (n)  See  20  Mart.  Lou.  R.  36. 

508.  (o)  1  Binn.  27. 

(0  1  R.  S.  757,  §  7.    17  Wen.  508.  (p)  5  Barn.  &  Cress.  234. 

(9)  A  letter  of  credit,  conferring:  an  absolute  authority  on  the  person  addressad 
to  draw  bills  upon  the  writer,  amounts  to  an  unconditional  promise  to  accept,  with- 
in the  statute.  (5  Hill,  432.)  A  written  promise  to  accept  is  valid,  although  it 
does  not  particularly  describe  or  identify  the  bills  to  be  drawn.    (Id.) 

(10)  An  a};cnt  erojpowered  to  bind  his  principal  by  an  accommodation  accept- 
ance may  direct  another  to  write  it,  after  having  determined  as  to  the  propriety  of 
the  act  himself.  And  it  will  bind  the  principal,  though  the  delegate  and  not  the 
agent,  is  named,  as  the  one  exercising  the  power.    (1  Hiil,  501.) 
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demand^^  or  omitting  any  mention  of  time,  in  which  case  it  is  deemed 
payable  J  the  same  as  if  on  demand^)  for  value  received.(II) 

RICHARD  ROE. 

Here,  the  one  to  whom  payable^  James^  Jackson,  still  continues  to  be 
called  the  payee^  but  the  one  "who  is  bound  to  make  payment,  is  neither 
a  drawee  nor  acceptor j  though  his  liability  to  Jackson  is  the  same  as 
though,  instead  of  giving  him  a  note,  he  had  accepted  an  order  or  bill 
of  exchange  in  his  favor.  But  in  this  case,  the  signer  of  the  note^  Roe, 
is  called  the  maker;  and  if  the  note  be  negotiable,  and  Jackson  en- 
dorses it  to  Stiles,  Jackson  is  again  both  payee  and  endorser^  the  same 
as  on  the  bill,  and  Stiles  an  endorsee,  and  the  same  characters  of  first 
and  second  endorsers^  and  endorsees^  may  be  thus  created  to  an  unlimited 
extent,  as  in  the  case  mentioned  of  a  bill ;  and  the  relative  obligations 
of  the  parties  are  as  nearly  similar,  as  the  nature  of  the  instruments. 

Inland  bills  derive  their  quality  of  negotiability,  or  sale,  from  one  to 
another,  from  the  common  law;  and  promissory  notes  are  placed  on  the 
same  footing,  in  this  respect,  by  our  statute.(5)  (12) 

Though  it  is  always  safe  and  convenient  to  date  these  instruments,  it 
is  not  essential ;  and  where  they  have  no  date^  all  computations  of  time, 
when  necessary  to  be  inquired  into,  will  be  made  from  th^  day  they 
issued  ;  and,  if  a  bill  or  note  be  payable  two  months  after  date,  and  no 
date  be  expressed,  the  court  will  intend  it  to  be  payable  two  months  af- 
ter the  day  on  which  it  was  made.(r)  It  ought  to  specify  clearly,  by 
and  to  whom  payable ;  and  where  two  persons  are  of  the  same  name,  it 
is  better  to  distinguish  them  by  their  place  of  residence,  or  in  some  oth- 
er way,  as  senior^  junior^  elder ^  or  younger;  but  where  there  was  A., 
the  father,  and  A.,  the  son,  a  bill  or  note  payable  to  A.,  generally,  was 
held,  prima /ade,  payable  to  A.,  the  father,  and  not  to  A.,  the  son; 
but  the  son  having  possession  of  the  instrument,  it  was  held  that  he 


(q)  1  R.  S.  766,  §  1.  Selw.  N.  P.  263.    4  Barn.  &  Ctcm.  908. 

(r)  3  Bos.  &  Tull.  73.    2  Ld.  Baym.    6  Maule  &  Selw.  73.    2  Chit  R.  300.  S. 
1076,  1082.    2  Show.  422.    2  Co.  R.  6.    C.  13  East,  517. 


(11)  A  common  duo  bill  is  a  promissoiy  note  within  the  statute.    (1  Hill,  256.) 

that 

ieiOO'  _   .         ^  __.     ^_.^ 

(12)  A  note  for  the  payment  of  roone}r,  made,  neg;otiated,  and  payable  here,  in 
Canada  money,  is  not  a  negotiable  note  within  the  meaning  of  the  statute  relative  to 
bills  of  exchange  and  promissory  notes ;  and  consequently  an  action  upon  it  in  the 
name  of  an  endorsee  cannot  be  sustained.    (23  Wen.  71.) 


(11)  A  common  duo  bill  is  a  promissoiy  note  within  the  statute.  (1  Hill,  256.) 
>,  it  seems,  is  any  simple  contract  in  writing,  importing  an  absolute  engagement 
at  money  shall  be  paid  ;  as  for  example — **I  promise  that  J.  S.  shall  receive 
100"— t.r  '•  1  will  see  that  iBlOO  is  paid  by  J.  S."  &c.     (Id.) 
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might  recover,  in  his  own  naine.(f)  A  mistake  in  the  name  of  the  in- 
tended payee,  as  giving  him  a  wrong  description,  if  there  be  no  doubt 
who  was  intended,  will  be  immaterial. (<)  A  note  to  be  paid  "  by  A. 
or  else  B.,"  is  bad  ;{ti)  so  is  a  note  to  pay,  if  the  maker's  brother  do 
not  pay  by  such  a  time  ;(v)  so  is  a  note  payable  to  A.  or  B.(io)  But 
if,  in  the  last  case,  the  instrument  purport,  on  its  face,  to  be  for.  value 
received,  the  setting  it  forth  according  to  its  terms,  is  a  sufficient  state- 
ment of  consideration  to  entitle  the  plaintiff  to  recover  as  on  a  con- 
tract ;  and  it  may  be  given  in  evidence  under  the  money  counts. (x) 
They  may  be  drawn,  payable  to  hearer^  generally,  without  any  namsj 
and  may  be  negotiated  the  same  as  if  payable  to  A.,  or  bearer;  and  if 
payable  to  ?l  fictitious  person^  or  order,  it  is  in  effect  payable  to  bearer, 
and  may  be  declared  on,  as  such,* against  all  persons,  having  a  know- 
ledge that  the  payee  is  fictitious  ;(^)  (13)  and  indeed,  if  the  name  of 
the  payee  be  left  blank,  the  holder  may  insert  his  own  name,  as  payee.{z) 
But  a  writing  in  this  form,  "I  promise  to  pay  $500  on  demand,  value 
received,"  without  saying  to  whom,  is  mere  waste  paper.(a)  It  is  not 
essential  to  these  instruments,  that  they  should  be  payable  to  order,  or 
iearer,  though,  without  this,  they  are  not  negotiable  ;(6)  (14)  but  this 
distinction  is  important  only  for  the  ease  of  declaring  ;  for  in  declaring 
upon  other  contracts,  you  must  state  a  consideration,  but  these  instru- 
ments import  a  consideration,  the  same  as  a  specialty,  and  all  you  are 
bound  to  do,  is,  to  set  them  forth  according  to  their  legal  effect. 

These  instruments  must  be,  for  the  payment  of  money,  only;  and  if 
payable  in  goods,  or  in  any  thing  else  besides  money,  they  are  not  bills 
or  notes,  but  a  mere  contract,  binding  to  be  sure,  but  not  negotiable,  nor 
can  they  be  declared  on,  as  bills  of  exchange,  or  promissory  notes,  or  in 


(s)  1  Stark.  R.  106.  (z)  3  Maule  &  Selw.   90.    6  Taunt 

(0  6  Taunt.  325.  629.     1  Marsh.  31. 

u)  4  Barn.  &  Aid.  679.  (o)  1  H.  Bl.  609.    See  also  6  Wen. 

'v)  Bull.  N.  P.  272.  637. 

^w)  4  Wen.  675.  2  Barn.  &  Cress.  417.  (6)  See  cases  cited,  Chit,  on  Bills,  8lh 

'x)  Id.  ibid.  Loncl.  ed.  181.    9  John.  217.     14  id.  238. 

^y)  See  cases  cited,  Chit,  on  Bills,  8th  3  Caines,  137. 
Lond.  ed.  179,  80.   See  1  R.  S.  757,  §  5. 

(13)  A  note  made  payable  to  the  order  of  a  fictitious  person,  and  neg^otiated  by 
the  maker,  raay  be  treated  as  a  note  payable  to  bearer,  independent  of  this  statuto- 
ry provision.     (3  Hill,  112.) 

(14)  It  has  been  decided  that  a  promissory  note  made  payable  to  the  order  of 
the  person  who  should  thereafter  endorse  the  same,  is  negotiable.  (2  Hill,  59.) 
And  it  seems  that  any  words  in  a  bill  or  note  indicating  that  the  maker  or  other 
parly  intended  it  to  be  negotiable,  will  give  it  a  transferable  quality  ad  against 
«uch  party.    (Id.) 


182  OF  THE  ACTION  OF  TRESPASS  ON  THE  CASE. 

any  other  way  treated  as  such  ;{c)  so,  if  payable  in  foreign  bUlsy{d) 
even  though  made  payable  to  bearer  or  order.{e)  It  has  been  held  that 
a  bill  or  note  may  be  made  payable  in  Jfew-York  bills  or  specie ;{f) 
but  a  note  payable  in  Pennsylvania  or  JSTew-York  paper  currency,  to  be 
current  in  the  state  of  Pennsylvania  or  in  the  state  of  JVeio- ForA,  is  not 
a  promissory  note  within  the  statute. (g)  (15)  In  Pennsylvania,  a  prom- 
issory note  payable  to  A.  B.  or  order,  for  $500,  in  notes  of  the  charter- 
ed banks  in  Pennsylvania,  is  not  negotiable.(A)  But  a  promissory  note 
payable  at  a  particular  place,  ^  in  bank  notes  current  in  the  city  of  New- 
York,'  is  a  negotiable  note  within  the  statute.(i)  A  note  in  writing  by 
A.,  directed  to  C,  requesting  him  to  credit  B.  or  bearer  $30,  and  he, 
A.,  would  pay  C,  is  not  a  bill  or  negotiable  note — it  does  not  request 
C,  to  pay  money,  but  only  to  give  credit. (y) 

They  must  not  only  be  for  the  payment  of  money,  but  they  must  be 
payable  absolutely,  and  without  any  kind  of  condition  or  contingency, 
either  with  regard  to  event,  or  to  the  fund  from  which  payment  is  to  be 
made.  Thus,  an  order  or  promise  to  pay  money,  ^^ provided  the  terms 
mentioned  in  certain  letters  shall  be  complied  with,"  or  ^^  provided  that 
J.  S.  shall  not  be  surrendered  to  prison  within  the  limited  time,"  or 
^^  provided  J.  S.  shall  not  pay  the  money  by  a  particular  day,"  or  "  pro- 
vided J.  S.  shall  leave  me  sufficient,  or  I  shall  otherwise  be  able  to  pay 
it,"  or  provided  D.  M.  shall  not  return  to  England,  or  his  death  be  duly 
certified,  before  the  appointed  time  of  payment,(A:)  or  "  on  account  of 
the  freight  of  the  Veale  galley,  Edward  Champion,(/)  or  "  out  of  mon- 
eys in  J.  B.'s  hands  ;(m)  or  when  my  circumstances  will  admit,  without 
detriment  to  myself  or  family  ;"  or  "  when  J.  S.  shall  marry,"  or  "t/*tbe 
maker  shall  be  married  within  two  months,"  or  to  pay  at  a  certain  time, 
•  if  the  maker  is  then  living,  otherwise  the  bill  to  be  void ;  or  to  pay  a 
sailor  bis  wages,  if  he  do  his  duty  as  an  able  seaman,  or  at  thirty  days 
after  the  arrival  of  a  certain  vessel,  or  in  six  months  from  date,  ^^  pro- 
vided the  ship  Mary  arrives  at  port,  free  from  capture,"(16)  or  "  out  of 


(c)  2  Mass.  R.  524.    See  also  6  Cow-  Cowen,  108.     1  McCord,  11&    2  Nott 

en,  108.    Chit,  on  Bills,  8th  Lornl.  ed.  k  McCord,  519. 

152.    2  Str.  1271.    4  Monroe's  R.  124.  (t)  19  John.  144. 

((f)  4  Mass.  R.  245.  (/)  8  Halst.  262. 

(e)  Id.    6  Mass.  U.  182.    7  id.  448.  (k)  See  cases  cited,  Chit,  on  Bills, 

(/)   9  John.  120.     19  id.  144.     See  mb  Lond.  ed.  154,  5.    6  Cowen,  10& 


also  Chit  on  Bills,  8(h  Lond.  ed.  154.  (I)  2  Sir.  1211. 

(e)  5  Cowen,  186.  (m)  1  id. 

(h)  10  Serg.  fc  Rawle,  94.    See  6 


(15)  See  ante,  p.  180,  note  (12).  (16)  15  Masa.  Rep.  387. 
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the  defendant's  pension,"  or  "  out  of  money  when  received,'^  and  the 
Jike,  cannot  be  treated  as  a  bill  or  note.(n) 

It  is  held  in  England,  that  if  the  condition  upon^  or  fund  out  of  which. 
it  is  payable,  be  endorsed  upon  a  bill  or  note,  valid  upon  the  face  of  it^ 
this  is  the  same  as  if  contained  in  the  body  of  the  instrument  ;(o)  but 
the  rule  is  otherwise  in  this  state,  such  endorsement  being  considered  no 
part  of  the  instrument  itself;  its  only  effect  is  to  show  the  considera- 
tion^ and  to  operate  as  a  notice  to  any  person  who  may  purchase  the 
note.(p)  And  in  a  suit  on  such  a  note  by  a  subsequent  holder^  the  ma- 
ker may  avail  himself  of  any  defence  which  he  could  set  up  against  the 
payee.(9)  A  promise  to  pay  one  hundred  and  twenty-five  dollars,  in 
such  manner  and  proportion,  at  such  time  and  place,  as  the  promisee 
should  require,  is  a  good  promissory  note  within  the  statute,(r)  so  to 
pay  on  a  day  certain,  or  when  the  promisee  completes  a  building  ;{s) 
and  so,  though  there  be  an  endorsement  that  the  note  is  to  be  delivered 
to  the  payee,  in  consideration  of  a  judgment,  to  be  assigned  by  the 
payee. (/)  And  if  a  note  or  bill  be  conditional,  depending  on  an  event 
which  must  happen  some  time  or  other,  as  upon  the  death  of  a  man  ;  or 
if  it  refer  to  a  certain  fund^  merely  as  a  direction  how  the  drawee  or 
maker  is  to  reimburse  himself,  without  making  the  payment  depend 
upon  such  fund  ;  this  will  not  destroy  its  character.(17)  Therefore,  if 
a  bill  be  drawn,  payable  six  weeks  after  the  death  of  the  drawer's  fath- 
er, or  payable  to  an  infant  when  he  shall  come  of  age,  specifying  the 
date  when  that  event  will  happen,  it  will  be  valid  and  negotiable ;  and 
a  bill  requesting  the  drawee,  one  month  after  date,  to  pay  the  plaintiff, 
or  his  order,  a  certain  sum  of  money,  "  as  my  quarterly  half-pay,  to  be 
due  from  the  24th  June  to  the  27tK  September  next,  by  advance,"  was 
held  valid,  because  it  would  be  payable,  though  the  half-pay  might 
never  become  due.(tt)    And  where  the  contingency  is  qualified  by  a 


(n)  See  cases  cited,  Chit,  on  Bills,  (q)  Id. 

8lh  Lond.  cd.  154,  6.     15  Mass.  R.  387.  (r)  9  John.  217.      14  id.  238.    But 

6  Cowen.  108.     1  Bibb,  502.     6  Munf.  sec  1  Caincs,  381,  contra, 

R,  3.    3  Marsh.  184.  («)  7  Mass.  R.  240. 

(o)  4  Camp.  127.    4  Maule  &  Selw.  (/)  8  John.  485. 

25.  2  Camp.  205;  and  see  also  opinion  of  (u)  See  Chit,  on  Bills,  8th  Load.  ed. 

Savaf^e,  C.  J.,  15  Wen.  363.  154  to  161.    3  Marsh.  184. 

(p)  8  John.  485.    See  also  opinion  of 
Savage,  C.  J.,  15  Wen.  363. 

(17)  4  HilU  263.  Accordingly  an  instrument  siened  by  the  mayor  and  €oun> 
tersigned  by  the  clerk  of  the  city  of  Brooklyn,  in  these  words  :  **To  the  treasurer 
of  the  city  of  B.  at,  &c.  pay  A.  L.  or  order  $1500  for  award  No.  7  and  charge  to 
Bedford  road  assessment,"  &c.  was  held  to  be  a  negotiable  bill  of  exchange,  not- 
withstanding  the  latter  clause.     (Id.) 
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certain  day  of  payment,  the  instrument  is  nevertheless  valid.  Thus  a 
note  containing  a  promise  to  pay  a  certain  sum  on  a  day  named,  or 
when  a  certain  house  should  be  completed,  was  held  to  be  valid. («) 

No  particular  form  of  promise  is  necesssary,  and  any  words  which  im- 
port an  absolute  engagement  to  pay,  are  sufficient  ;(18)  as  a  promise  to 
deliver  money  ;  that  the  payee  shall  receive  money  ;  to  be  accountable  ; 
or  responsible  for  money  ;  so,  these  words  :  "borrowed  of  J.  S.,  fifty 
pounds,  which  I  promise  never  to  pay ;''  in  this  case  the  word  never^ 
may  be  rejected  as  surplusage ;  and  a  bill  directed  thus,  "  at  John 
Doe,"  instead  of  "  to  John  Doe,"  may  be  declared  on  as  a  bill  direct- 
ed in  the  ordinary  form.  So,  "  I  do  acknowledge  myself  to  be  indebted 
to  A.  in  j£50,  to  be  paid  on  demand^  for  value  received,"  Mras  held  to  be 
a  good  promissory  note,  because  the  words  "  to  be  paid^^  amounted  to  a 
promise  to  pay  accordingly. (lo)  So,  a  due  bill  in  this  form  :  "  Due  A. 
B.  $325,  payable  on  demand,"  is  a  promissory  note  within  the  stat- 
ute ;(x)  and  so  is  a  writing  in  this  form,  "  Due  B.  one  dollar  on  settle- 
ment this  day."(y)  And  a  check  in  the  following  form  was  held  to  be 
a  good  bill  of  exchange  :  "  N.  will  much  oblige  W.,  by  paying  to  I.  R. 
or  order  j£20."(2)  And  where  the  plaintiff  held  a  note  against  L.  L., 
and  wrote  underneath,  this  order,  which  was  accepted,  "  L.  M.,  please 
pay  the  above  note  and  hold  it  against  me  on  settlement,"  it  was  held 
to  be  a  good  bill  of  exchange,  (a)  And  where  the  payee  is  described 
as  the  agent  of  a  manufacturing  company,  he  may,  notwithstanding, 
have  an  action  in  his  own  name.(&)  It  has  been  determined  in  Massa- 
chusetts, that  where  one  signs  a  note  as  agent,  but  has  in  fact  no  author- 
ity, the  remedy  against  him  should  be,  not  as  principal  in  the  contract, 
but  in  an  action  on  the  case  for  the  deceit  ;(c)  but  by  the  determina- 
tions in  this  state,  he  may  be  sued  as  maker.(d)  And  where  A.  put  the 
name  of  B.  to  a  promissory  note  without  authority,  and  the  note  was 
delivered  to  the  payee  for  a  valuable  consideration,  it  was  held,  in 
New-Hampshire,  that  A.  was  liable  in  an  action  against  him  in  his 
true  name,  upon  a  count  alleging  that  he  made  the  note  by  the  name 
ofB.(e) 


(o)  3  Hawk's   R.  458.     7  Mass.  R.  (;e)  1  Esp.  R.  129. 

240.  (a)  1  Wen.  622. 

(to)  See  Chit,  on  Bills,  Sth  Lond.  ed.  (6)  S  Mass    R.  103. 

149,  50,  51.    2  Nott&  McCord,  585.    1  (c)  11  id.  97. 

id.  102.  (d)  3  John.  Cas.  70.    IS  John.  807. 

10  Wen.  675.    1  Hill,  256.  («)  4  N.  H.  R.  239. 
5  John.  237.    2  Cowen,  536. 

(18)  1  Hill,  256.    Se6  ante,  p.  160,  note  CH.) 
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I  endorse  a  note  6t  bill  thus :  ^^  F^or  value  received,  I  undertake  to 
pay  the  money  within  mentioned,  to"  {the  payee^)  I  am  liable,  the  same 
as  on  an  original  promissory  note.(y)  (19) 

These  instruments  take  effect  only  from  the  time  of  the  delivery,  with- 
out regard  to  their  date  ;{g)  though  the  law  will  intend  they  wiere  de- 
livered at  the  date,  till  the  contrary  be  shown. 

Whoever  has  the  legal  property  of  these  instruments,  is  called  the 
holder ;  and  when  drawn  in  a  particular  form ^  they  are  trftn^ferrible 
from  hand  to  hand,  by  certain  ceremonies,  the  same  as  a  chattel  in  pos- 
session.(20)  But  in  order  to  give  them  this  transferrible  quality,  they 
must,  in  general,  be  either  payable  to  A.  B.  or  order ^  or  to  A.  B.  or 
hearer^  or  to  the  drawer's  own  order,  or  to  hearer  generally,  fiut  any 
terms  expressing  the  intent,  will  render  them  negotiable,  and  if  these 
words  of  transfer  be  omitted  by  mistake,  it  seems  that  if  the  bill  or  note 
was  originally  intended  to  be  negotiable,  the  words  "  or  order,"  may  be 
inserted  at  any  time. (A)  And  they  may  be  negotiated,  if  payable  to 
Me  order  of  A,(i)  But  it  is  not  necessary,  in  order  to  their  validity  or 
negotiability,  that  they  should  contain  the  words  ^'  for  value  received," 
or  any  words  tantamount  to  these  ;(j)  nor  are  these  words  material  in 
an  endorsement ;  and  if  alleged^  need  not  be  proved.{k) 

They  may  be  payable  just  as  the  parties  agree,  so  many  days,  months 
or  years  after  date^  or  after  sight ;  or  they  may  be  payable  at  sight j  or 
on  demandj  or  on  a  particular  day  mentioned^  or  indeed,  without  men- 
tioning any  time,  in  which  last  case,  they  are  payable  immediately  on 
demand^  the  same  as  if  expressly  payable  on  demand,(/)  and  draw  inter- 
est from  date.(?7i)     The  time  of  payment  can  in  no  case  be  altered  by 


;/)  9  Man.  R.  814.  ( j)  See  Chit  on  Bills,  8(h  Lend.  ed. 

>)  2  John.  300.  182. 

m  See  Chic,  on  Billf ,  8th  Lohd.  ed.  (k)  Id.  Best  ed.  60,  61. 

181.  CO  Id.  8th  Lend.  ed.  170, 71.  8  John. 

(0  See  id.  Bofton  ed.  58.     12  Mod.  189      Id.  374.     2  McCord,  246.     15 

810.  Wen.  808. 

(m)  15  Wen.  808. 

(19)  So  one  who  guarantees  the  payment  of  a  negotiable  note,  absolutely,  by  an 
endorsement  on  it  to  that  effect,  made  at  or  prior  to  its  delivery  to  the  payee,  be- 
comes in  lesal  effect,  a  joint  and  several  maker,  and  may  be  sued  as  such  bt  any 
subsequent  holder.  (1  Hill,  256.)  The  g^uarantor's  liability  in  such  a  case,  is  the 
same  as  if  he  had  signed  his  name  directly  to  a  joint  and  several  note,  as  sdt^ty  foi* 
the  maker.    (Id.) 

SiO)  One  to  whom  a  promissory  note  has  been  transftited  before  due,  as  collate 
security  for  endorsements  to  oe  made  by  him,  which  are  afterwards  made,  and 
who  takes  it  without  notice  of  a  defence  existing  against  it  in  the  hands  of  the  |^r-> 
•on  from  whom  he  received  it,  is  entitled  to  be  treated  as  the  bona  fide  holdetji  in 
the  commercial  sense.    (2  Hill,  801.) 

Vol.  I.  24 
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parol  exidence  ;{n)  and  a  separate  written  agreement,  not  to  demand 
payment  till  after  due,  is  not  a  part  of  the  contract,  but  only  the  subject 
of  a  cross  action,  if  violated. (o) 

I  say  at  the  bottom  of  a  note  "  I  acknowledge  myself  bound,  as  sure- 
ty, for  the  payment  of  the  above  note,"  or  endorse  on  the  back  of  a  note, 
"  for  value  received,  I  promise  to  pay  the  money  within  mentioned,"  and 
sign  it ;  this  is  an  original  undertaking,  and  I  am  jtintly  and  severally 
holden  with  the  maker. (p)  (21)  And  where  a  person  guarantees  the 
payment  of  a  note  on  a  certain  day  by  the  maker,  and  if  it  is  not  paid 
on  the  day  he  will  pay  it,  on  default  of  the  maker  to  pay,  the  promise 
becomes  absolute  ;{q)  so,  a  note  drawn  thus  :  "  I  promise  to  pay,  &c." 
and  signed  by  two  persons^  is  ?l  joint  and  several  note.(r) 

A  blank  endorsement,  on  a  blank  piece  of  paper,  made  with  intent  to 
give  credit  to  another,  authorizes  him  to  write  a  note  on  the  other  side, 
binding  upon  the  endorser  for  any  amount. («)  And  where  a  blank  is 
left  for  the  name  of  the  payee,  it  may  be  filled  up  after  the  execution  of 
the  note.(/)  Though  a  note,  or  bill,  be  drawn  payable  to  one  in  a 
wrong  name,  he  may  sue  in  his  right  name,  and  show  the  mistake  ;(«) 
but  altering  these  instruments  in  a  material  pzrt^  as  in  date,  sum,  time  of 
payment,  consideration,  or  place  of  payment,  whether  by  a  party  or  a 
stranger,  renders  them  void,  if  done  without  the  consent  of  all  parties 
concerned  ;  and  this  though  the  instrument  be  in  the  bands  of  an  inno- 
cent holder  ;  though  not  so,  of  a  part  wholly  immaterial,  even  without 
consent ;  or  by  correcting  a  mistake.(r)  And  inserting  words  which 
the  law  itself  would  supply,  does  not  vitiate  the  instrument ;  as  where 
the  date  was  intended  to  run  '^  iu  the  year  of  our  Lord,"  and  the  word 
year  was  omitted  by  mistake,  which  the  party  afterwards  inserted. (w) 


(n)  8  John.  189.  (0  10  Serg.  &  Bawle,  170,  and  lee  4 

(o)  4  Mass.  K.  414.  John.  69. 

(p)  5  Mass.  K.  358.    9  id.  312.  (u)  Chit,  on  Bills,  8th  LonH.  ed.  204 

(9)  4  Day,  444  to  215.     4  N.  H.  K.  455.     1  id.  S53.    9 

hr)  7  Mass.  H.  58.  Mass.  R.  59.    6  id  428. 

(s)  5  Cranch,  142.    4  Mass.  R.  45.   7  (v)  Chit,  on  Bills,  8(h  Lond.  ed  204 

Cowen,  336  ;  and  see  Chit,  on  Bills,  8th  to  215.    4  N.  H.  R.  455.     1  id.  353.    9 

Lond.  ed.  240 ;  2  Wash.  Va.  R.  164  ;  12  Mass.  R.  59.    6  id.  428.     3  Yeates,391. 

John.  159;  6  Conn.  U.  815 ;  4  Pick.  R.  3  Har.  &  John.  159.    5  Monroe's  K.  31. 

811 ;  id.  385.  7  Ser^.  &  liawle,  505. 

(tr)  6  Mass.  R.  519. 

(21)  But  where  P.  made  a  promissory  note  payable  to  S.  or  bearer,  with  a  Tiew 
of  hoiTowinjf  money  rroni  him,  and  before  delivery  it  was  endorsed  by  J.  H  thus — 
«*  J.  H.  bnckcr,"  &c.*— adding  his  place  of  residei  ce  ;  it  Was  held  that  though  the 
latter  endorsed  under  the  expectation  of  deriving  a  personal  benefit  to  himself,  be 
could  not  be  charged  either  as  maker  or  guarantor,  but  only  as  endorser.  (2 
Hill,  80.) 
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A  bill  before  acceptance  may  be  altered,  as  to  day  of  payment,  by  con- 
sent of  parties  ;(x)  and  so,  as  to  date.(y)  And  a  bill  was  held  valid, 
which  was  altered,  in  date^  after  acceptance,  but  before  it  was  put  into 
the  endorsee's  hands  ;(z)  and  so  of  an  accommodation  bill,  altered  in 
date  before  negotiation,  without  the  assent  of  the  acceptor  ;(a)  o<  her  wise 
however,  if  it  be  not  an  accommodation  bill. (6)  And  an  alteration  of 
the  place  of  payment,  or  inserting  a  place  where  none  is  mentioned,  will 
discharge  the  acceptor  of  a  bill,(c)  and  endorser  of  a  note.(cl)  (22)  And 
see  17  Wen.  241,  where  the  cases  upon  the  subject  of  alterations  of 
bills  and  notes  are  cited  and  commented  upon  by  Cowen,  J.  in  delivering 
the  opinion  of  the  court. 

A  bill  is  not  vitiated  by  a  third  person's  cancelling  the  acceptance 
through  mistake  ;(e)  but  where  a  note  made  by  A.  and  fi.  is  altered  by 
B.  before  being  delivered  to  the  payee,  no  recovery  can  be  had  upon  it 
against  A,{f) 

An  alteration  apparent  on  the  face  of  a  note  is  not  presumed  by  the 
law  to  have  been  made  after  its  execution.  It  is  a  question  for  the  jury 
to  decide. (g)  And  where  there  are  strong  circumstances  to  induce  a 
suspicion  that  a  note  has  been  fraudulently  altered,  general  corrobora* 
ting  circumstances  may  be  admitted  in  evidence  to  strengthen  the  sus- 
picion ;  as  that  other  notes  drawn  and  endorsed  by  the  same  parties,  to 
take  up  one  of  which  the  note  in  question  was  made,  had  been  altered. (A) 
And  either  party  may  show  the  circumstances  attending  the  alteration 
of  a  note;  for  words  maybe  added  to  it  after  its  delivery,  or  by  a 
stranger,  or  under  such  circumstances,  as  not  to  constitute  a  part  of  the 
contract. (i)  The  insertion  of  the  words  "  or  order,"  in  a  promissory 
note  after  execution,  is  a  material  alteration  and  destroys  its  validity. (j) 
But  in  3  Esp.  R.  245,  where  there  was  a  mistaken  omission  of  the  words 
"  or  order,"  in  a  bill  endorsed  by  the  defendant,  Lc  Blanc,  J.  put  it  to 
the  jury  on  very  slight  circumstances,  to  infer  the  assent  of  the  defen- 
dant, who  was  the  endorser,  that  the  omitted  words  should  be  inserted. 


(x)  1  Stark.  R.  452.  (d)  19  .lohn.  391. 

(y)  2  Chit.  R.  121.  (e)  15  Eait,  17. 

(z)  III.  122.  (/)  4  N.  H.  R.  455. 


Id.    5  Bam.  &  Aid.  674.  (^)  1  Hnht.  215.    24  Wen.  874.    See 


(«) 

(b)  2  Cltil.  R.  122.  also  2  John.  Cas.  198,  200. 

(c)  4  Barn.  &  Aid.  197.     Ry.  &  Mood.        (.'0  Id. 

362.     See  Cbit.  on  Bills.  8th  Lond.  ed.  (t)  10  Pick.  R.  228. 

209.     1  Maule  &  Selw.  735.    19  John.  ( j)  1  Nott  &  McCord,  102. 
89  U  (ibe  case  in  2  Stark.  H.  45,  over- 
ruled.) 

(22)  And  80  as  to  the  maker  of  a  note.    (24  Wen.  874.) 
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They  had  certainly  been  put  into  the  bill  without  the  defendant's  pre- 
vious assent.  (A;) 

Where  a  note  is  made,  for  my  accommodation,  to  be  endorsed  at  the 
bank  ;  on  the  bank  refusing^  it  ma^  be  discounted  by  any  other  person, 
though  he  know  for  what  purpose  it  was  made.(/) 

^n  infant  may  be  a  party  to  a  bill,  or  note  ;  his  engagement  being 
not  void  but  merely  voidable.  And  an  infant  may  transfer  a  note  by 
endorsement^  so  as  to  vest  a  property  in  the  holder,  though  he  would 
not  be  liable,  if  sued  as  an  md(>7'ser.{n)  And  a  promise  to  pay  his  bill, 
note,  or  endorsement,  after  he  comes  of  age,  will  bind  him,  on  the 
ground  of  a  prior  moral  obligation  ;(o)  and  so,  if  it  be  drawn,  or  en- 
dorsed by  his  copartner,  in  the  name  of  the  firm,  he  may  ratify  it,  by  a 
promise,  on  his  coming  of  age.(p)  (23) 

Nor  can  a  married  wom^n  be  a  party  to  a  bill  or  note,  even  though 
she  live  apart  from  her  husband,  on  a  separate  maintenance,  secured  by 
de^d,  or  live  apart  from  him  in  a  state  of  adultery,  and  there  be  a  di- 
vorce/rom  bed  and  board;  and,  even  a  promise  to  pay,  after  the  death 
of  her  husband,  will  be  of  no  avail,  except  she  had  a  separate  estate  se- 
cured to  her  at  the  time  she  gave  the  note ;  though  where  a  married 
woman  endorsed  the  note,  and  the  maker  afterwards  promised  payment 
to  the  endorsee,  it  was  held,  that  it  might  be  presumed,  as  against  the 
maker,  that  it  was  endorsed  by  her  husband's  authority  ;  and  where  a 
husband  allows  his  wife  to  trade,  as  a  single  woman^  or  act  as  his  agent, 
her  endorsement,  in  his  name,  will  bind  him  ;  and  so  will  an  endorse- 
ment, made  by  her  with  his  assent,  bind  him,  and  will  pass  the  interest 
in  the  bill  to  the  endorsee,  so  as  to  enable  him  to  sue  the  acceptor,  who 
had  previously  paid  similar  bills  so  endorsed  ;  and  though  it  be  proved 
that  a  tradesman  cannot  write,  and  that  his  wif<^  has  usually  written  for 
him  whatever  was  requisite  in  his  trade,  yet  he  will  not  be  liable  upon 
a  bill  or  note  signed  by  her,  unless  there  be  also  some  evidence  that  it 
was  signed  by  her  in  respect  of  his  trade,  and  this,  although  she  signed 


(Jk)  See  17  Wen.  242,  opinion  of  Cow-        (n)  15  Mass.  R.  272.    Chit,  on  Bills, 
en,  J.    S^e  also  opinion  of  Parsons,  C.    8th  Loi^d.  ed.  28. 
J.,  6  Mass.  R.  ^22.  (o)  See  Chit,  on  Bills,  8th  Lond.  ed. 

(I)  \7  JpIw.  176.  23. 

(p)  14  Mass.  R.  457. 

(28^  Where,  in  an  action  on  a  note  the  defence  set  up  was  infancy,  and  the 
plaintiA  relied  on  a  new  promise  after  the  defendant  becaine  of  sge,  it  was  held 
that  a  promise  to  a  stranger  would  not  authorize  a  recovery.  Otherwise  had  the 
promise  been  to  one  authorized  to  act  in  the  matter  as  the  plaintiff's  aeent  (2 
Hill,  120.)  ^  ^  ^ 


j 
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in  his  name,  and  though  he  afterwards  recognized  it,{q)  A  married 
woman  ipay  make  a  valid  endorsement  of  a  note  given  to  her  before 
marriage,  by  a  name  different  from  that  of  her  husband,  if  the  circum* 
stances  of  the  case  be  such  as  to  warrant  the  presumption  that  the  en* 
dorsement  was  made  with  the  assent  of  the  husband  ;{r)  and  such  en- 
dorsement will  be  valid,  notwithstanding  that  by  a  contract  made  be- 
fore marriage  she  had  assigned  the  note  to  a  trustee  for  her  benefit ; 
if  the  endorsement  be  made  with  the  knowledge  and  assent  of  the 
trustee.  (5) 

A  note  or  bill,  payable,  or  endorsed,  to  an  infant,  may  be  collected  by 
hifn;{t)  and  a  note  or  bill,  payable,  or  endorsed  to  a  married  woman, 
belongs,  and  is,  in  legal  operation,  payable  to  the  husband,  and  may  be 
negotiated  by  him,  or  collected  by  him,  either  in  his  own  name  alonCj 
or,  in  the  name  of  him  and  bis  wife  jointly  ;  and  in  such  case,  where 
the  husband  sues  aloney  on  a  promissory  note  given  to  his  wife,  a  debt 
due  to  the  maker,  from  the  wife  before  marriage,  cannot  be  set  off.(u) 
Where  it  is  made,  or  endorsed  to  her,  while  sole^  and  she  afterwards 
marries,  the  right  to  transfer  also  vests  in  the  husband,  he  being,  by 
inarriage,  entitled  to  all  her  personal  property  ;(i?)  and  though,  in  the 
latter  case,  the  husband  must,  in  general,  sue  in  his  own  and  his  wife's 
name  jofwrfy,  yet  where  the  note  or  bill,  thus  held  by  the  wife  while 
sole,  falls  due,  after  the  inter-marriage,  he  may  sqe  in  his  own  name 
alone.{w) 

Except  in  the  instance  of  an  endorsement  by  a  married  woman,  it 
seems,  that  though  a  bill  or  note  be  drawn,  endorsed,  or  accepted,  by  a 
person  incapable  of  binding  himself,  it  will  nevertheless  be  valid,  against 
all  other  competent  parties  thereto.  Thus,  we  have  just  seen,  that  it  is 
no  defence  for  the  maker  or  acceptor,  at  the  suit  of  the  holder,  that  an 
infant  endorsed  the  bill  or  note ;  and,  though  this  defence  might  be 
available,  against  the  endorsement  of  a  married  woman,  yet  the  holder 
has  a  right  to  sue  any  party,  who  became  so  between  her  and  him- 
self, (x) 

2.  Of  the  manner^  tfc,  in  which  these  instruments  are  negotiated. 

This  is,  by  endorsement,  if  payable  to  order;  and  either  by  delivery 
or  endorsement,  if  payable  to  bearer j  or  payable  to  order,  and  endorsed 


(9)  See  Chit  on  Bills,  8th  Lond.  ed.        (u)  Id.  26.    10  Bam.  &  Cress.  558. 
24  to  28.  (v)  See  Chit  00  Bills,  81h  Lond.  ed. 

Wen.  438.  26. 


(to)  1  Bam.  ft  Aid.  218. 


Sto  Chit  on  Bills,  8th  Lond.  ed.        (x)  See  Chit  on  Bills,  8th  Lond.  ed, 

27. 
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in  blank.  Unless  there  be  these  or  other  equivalent  words  of  negotia- 
bility, the  bill  or  note  cannot  be  transferred  ;  though  the  endorser,  if  it 
be  not  negotiable,  will  be  liable  as  in  other  cases,  as  between  him  and 
his  endorsee.(y)  But  where  a  note  is  payable  to  B.,  or  order,  if  A.  en- 
dorse it  to  C,  without  B.'s  first  endorsing  it,  A.  is  not  liable  as  en- 
dorser.(z) 

The  payee,  or  person  legally  interested  in  the  instrument,  or  bis 
agent,  must  make  the  first  endorsement,  or  other  transfer,  and  the  maker 
of  a  note  can  never  dispute  the  authority  of  the  payee  to  do  so.(fl) 
And  the  payee  may  make  the  drawer  or  maker  his  agent  toendoi'se  and 
negotiate  the  bill  or  note.(6)  If  the  payee  or  holder  be  dead^  the  right 
of  transfer  is  vested  in  his  executor  or  administrator ;  if  insolvent^  in 
his  assignee,  (c)  And  if  there  be  several , persons  holders,  and  they  are 
partners,  either  may  endorse ;  though  if  not  in  partnership,  they  must 
all  join  in  the  transfer ;  and  one  of  several  partners  may  authorize  a 
person  as  agent  to  accept  bills,  and  sign  and  endorse  the  name  of  the 
firm,  and  thereby  bind  the  same.(e2)  After  dissolution,  an  endorsement 
cannot  be  made  in  the  partnership  name,  but  each  party  must  separate- 
ly sign  the  endorsement  ;(e)  and  if  a  bill  or  note  be  made  payable 
to  A.,yar  the  use  of  B.,  A.  is  the  proper  endorser,  and  not  B.(y)  The 
president  of  a  bank  may  endorse  a  bill  or  note,  pursuant  to  a  vote  of 
the  directors  ;(g)  and  the  cashier  of  a  banking  company  may  ex  officio 
endorse  a  promissory  note,  the  property  of  the  company,  and  authorize 
a  demand  of  the  maker,  and  notice  to  the  endorsers. (A) 

The  time  of  transfer  may  be  either  before  or  after  acceptance  of  a 
bill ;  or  in  case  of  a  bill  or  note,  it  may  be  at  any  time,  either  before  or 
after  they  fall  due.(t)  But  after  a  bill  or  note  has  once  fallen  due  and 
been  paid,  it  cannot  be  transferred  so  as  to  affect  any  party  to  it,  except 
the  one  transferring  it ;  as  where  the  drawer  pays  the  bill  and  after- 
wards endorses  it,  the  endorsee  cannot  have  an  action  against  the  accep- 
tor ;( j)  therefore,  where  an  endorser  or  drawer  pays  the  bill  or  note,  their 
action  against  the  acceptor,  maker,  or  prior  endorser,  for  the  money  so 


(y)  Id.  219.    1  D.)11. 194.    2  id.  249.  J.  as  to  the  rijg^ht  of  one  of  several  hold- 

(z)  14  Mass.  R.  279.  ers,  not  partners,  to  emloree. 

(a)  2  Barn.  &  Cress.  293.    9  Serg.  &  (e)  See  Chit,  on  Bills,  8lh  Lond.  ed. 

Lowb.  91.  226. 

(6)  2  Hall's  Super.  Ct.  R.  336;   and  (/)  Id. 

see  7  Mass.  R.  233.     12  John.  102.    4  u)  U  Mass.  R.  94. 

John  659.  (A)  17  id.  94. 

(c)  ."^ee  Chit,  on  Bills,  8th  Lond.  ed.  (t)  Chit,  on  Bills,  8lh  Lond.  ed.  240 
225  227.  to  243. 

(d)  Id.  226.    1  Dall.  269.    But  see  5  (j)  See  id.  Brookfield  ed.  118.  3Majs. 
Monroe's  K.  173,  held  contra  by  Owsley,  R.  658.    6  id.  609.    8  id.  466. 
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paid,  roust  be  in  their  own  name,  or  in  the  name  of  a  prior  party. (A:)  But 
if  an  endorser  pay  it,  he  or  bis  assignee  in  his  name,  may  maintain  an  ac- 
tion upon  it  against  any  of  the  prior  parties.(/)  And  the  endorsee  may 
sue  the  endorser  of  such  paid  note,  or  use  his  name,  in  the  proper  form  of 
action,  to  recover  of  the  other  parlies  liable.(m)  (24)  But  if  paid  before 
due^  and  re-issued  before  it  is  at  maturity,  even  in  fraud  of  some  of  the 
parties,  it  is,  notwithstanding,  valid  in  the  hand  of  a  bonajide  holder, 
against  all  the  parties  to  it;  the  party  paying  ought,  therefore,  to  state 
the  payment  of  the  face  of  the  bill  ;{n)  and,  indeed,  a  payment  in  order 
to  destroy  the  negotiability  of  a  bill  or  note,  must  be  a  payment  by  or 
in  behalf  of  the  acceptor  or  maker ;{o)  and  though  paid  by  a  drawer  or 
endorser^  as  parties,  still  it  may  again  be  put  in  circulation,  even  a  year 
and  a  half  afterwards,  the  same  as  a  new  instrument. (p) 

Where  one  of  the  makers  of  a  note,  on  its  being  presented  to  him  by 
a  person  about  to  take  a  transfer  of  it,  acknowledges  himself  to  be  hold- 
en  for  its  payment,  and  the  note  is  purchased  for  value,  and  the  one 
who  made  the  acknowledgment  subsequently  makes  a  payment  upon  it, 
be  cannot  afterwards  sue  to  recover  back  the  money  thus  paid,  although 
he  shows  that  he  signed  the  note  as  surety^  that  it  was  paid  by  his  prin- 
cipal, and  that  it  was  over  due  when  transferred,  and  that  he  made  the 
acknowledgment  in  ignorance  of  the  payment  by  the  principal. (25) 

We  have  already  mentioned  that  a  bill  or  note  payable  to  a  certain 
person  or  bearer^  or  to  bearer  generally,  or  originally  payable  to  order, 
and  endorsed  in  blank,  (i.  e.  merely  by  writing  the  endorser's  name  on 
the  back,)  is,  in  legal  operation,  assignable  afterwards^  by  endorsement 
or  mere  delivery ;  but  a  bill  or  note  payable  to  the  order  of  a  certain 
person,  or  to  that  person,  or  order ^  or  assigns^  or  to  the  drawer^s  order, 
is,  in  general,  transferrible  in  the  first  instance  only  by  endorsement ; 


(ilr)  See  Chit,  on  Bills,  Brookfield  cd.  (o)  3  Maule  &  Selw.  95. 

lis.     3  Mass.  R.  558.    5  id.  509.    8  id.  (p)  Id.     4  Bino^.  390.     1  Moore  & 

465.  Payne,   11.     3  Car.  &  Payne,  134.     1 

(0  3  Mass.  556.    5  id.  509.    8  id.  465.  Wils.  46,  and  see  2  GrecnI.  207.     17 

(m)  8  id.  465.  Mass.  R.  615. 

(n)  3  Camp.  194. 

r24)  The  ca«es  cited  supra,  ^3  Mass.  R.  556,  and  8  id.  465,)  were  overruled  in 
Guild  v.  Eagle,  (17  id.  615,)  and  it  was  there  held,  that  when  a  promissory  note  is 
paid,  or  taken  up  hy  (he  last  endorser,  its  negotiability  is  not  destroyed,  but  it  may 
De  transferred  by  him  to  another,  and  the  new  endorsee  may  maintain  an  action  in 
his  own  name  against  any  of  the  prior  parties.  So,  in  this  s'ate,  it  has  been  held 
tliat  the  negotiability  of  a  note  is  not  impaired  by  its  being  paid  and  taken  up  by 
an  endorser,  where  no  party,  who  was  not,  at  all  events,  bound  to  pay  it,  could  be 
sued  in  conseauence  of  its  being  again  put  in  circulation.  (1  Cowen,  387.  See 
also  3  id.  252.)    The  same  doctrine  is  recognized  in  Maine,  (see  2  Greenl.  207.) 

(25)  21  Wen.  172. 


192  OF  THE  ACTION  OF  TRESPASS  ON  THE  CASE. 

ihough  afterwards^  it  is  transferrible  also  by  delivery^  provided  the  £rst 
endorsement  be  in  blank.  And  the^ransfer^  by  mere  delivery,  of  a  bill  or 
notej  payable  to  a  fictitious  payee,  or  order^  is  valid  against  all  the  par- 
ties to  the  instrument  acquainted  with  that  fact  i{q)  and  a  transfer  con- 
veys a  joint  right  of  action  to  as  many  as  agree  in  jointly  suing  on  the 
bill  or  notCj  whether  they  be  in  partnership  or  not.(r)  A  note  in  this 
form,  ^^  due  to  the  bearer^  one  dollar,  which  I  promise  to  pay  to  A.,  or 
order j^^  is  a  note  payable  to  order^  and  must  be  transferred  by  endorse- 
ment. (^)  A  note  may  be  negotiated  here,  though  made  in  a  state  where 
it  is  liot  negotiable  by  Iaw.(/) 

The  rule  that  a  bill  or  note  payable  to  order  must  be  transferred  by 
endorsement,  applies  only  to  make  the  instrument  negotiable,  so  that  the 
holder  may  sue  in  his  own  name  ;  for  such  an  instrument  may  be  trans- 
ferred by  delivery  only,  so  far  as  to  enable  the  assignee  to  maintain  an 
action  upon  it  in  the  name  of  the  original  payee.(26)  But  the  defen- 
dant in  such  case  may  set  off  any  payment  or  other  demands  against  the 
payee,  which  he  had  previous  to  notice  of  the  assignment,  but  none 
subsequent. (v)  And  in  like  manner  a  note  not  negotiable,  may  be  as- 
signed, but  the  assignee  takes  it  subject  to  all  the  equities  between  the 
original  parties,  existing  at  the  time  of  the  assignment,  and  notice  to  the 
maker,  (t?) 

If  the  payee  of  a  note  not  negotiable,  puts  his  name  on  the  back  of 
it,  intending  to  transfer  it,  he  authorizes  the  prosecution  of  it  in  his 
ivame  ;  but  not  so,  where  the  payee  of  a  negotiable  note  endorses  it,  for 
that  act  transfers  the  property  and  right  of  action  ;  and  without  his  con- 
sent no  action  can  be  maintained  upon  it  in  his  name.(ti?)  If  the  bill 
be  made  payable  to  the  order  of  the  drawer,  it  may  be  assigned  without 
endorsement,  and  an  action  can  be  sustained  against  the  acceptor  in  the 
name  of  the  drawer  for  the  benefit  of  the  assignee. (a:) 

No  particular  form  of  words  is  necessary,  in  an  endorsement,  either  tcr 
pass  the  property  in  the  bill  or  note,  or  to  enable  the  holder  to  collect 


(9)  Chit,  on  Bills,  8th  Lend.  ed.  252,  (o)  20  John.  144.    S6e  2  R.  S.  278, 

255.    See  1  R.  S.  757,  §  5.  §  32. 

(r)  Id.  255.  (10)  16  Mass.  R.  458. 

s)  1  Johh.  143.  (x)  5  Greenl.  282,  and  see  13  Main. 

0  1  John.  Cas.  139.  R.  864.    17  John.  284.    15  Mast.  R.  181. 

u)  13  Mass.  R.  805.  See  1  R.  S.  757,  §  5. 


I 


^26^  It  seems  that  in  an  action  on  a  note,  by  an  endorsee,  the  nntker's  admistioii 
of  liaDilitjr  to  him  is  available  as  a  substitute  for  direct  proof  of  the  endorser's 
hand-writing.  (2  Hill,  121.)  The  promise  of  one  of  two  joint  makers  of  a  note 
to  pay  it  to  a  mere  equitable  assig^e^,  will  not  entitle  the  latter  to  due  both  ift  his 
own  name.    (Id.) 
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it  as  the  agent  of  the  endorser  ;{y)  the  mere  signature  of  the  party  mak- 
ing it,  is  in  general  sufficient  ;(2)  and  the  words,  '^  I  guarantee  the  pay- 
ment of  this  note,  within  six  months,"  would  make  the  endorser  liable, 
as  upon  a  common  endorsement. (a)  For  it  is  settled  that  a  guaranty 
of  a  debt  in  the  form  of  an  endorsement,  is  obligatory  upon  the  guaran- 
tor ;  and  in  case  of  non-payment  by  the  debtor,  the  guarantor  is  liable 
for  the  whole  amount  of  the  debt,  and  not  merely  for  the  sum  received 
by  him,  with  the  interest  thereof.(27) 

Where  an  absolute  guaranty  is  endorsed  upon  a  note  payable  to  A. 
B.  or  bearer,  at  the  time  the  note  is  made,  and  the  note  and  guaranty 
are  transferred  by  the  payee,  the  assignee  may  maintain  an  action  in  his 
own  namBj  against  the  guarantor,  without  showing  demand  and  notice. 
Otherwise,  it  seems,  where  the  endorsement  is  in  blank. (28)  But  a 
guaranty  in  these  terms,  ^^  I  warrant  this  note  good,"  endorsed  by  a 
payee  upon  a  note,  is  a  mere  guaranty  that  the  note  is  collectable,  not 
that  it  will  be  paid  on  demand  ;  and  to  charge  the  guarantor  in  such  a 
case,  it  is  necessary  to  show  that  payment  cannot  be  enforced  against 
the  maker.(6)  And  where  a  note  is  transferred  by  the  payee,  who 
agrees  to  repay  the  sum  paid  for  the  note  by  the  transferee,  in  case  the 


(«)  See  Chit  on  Bills,   Brookf.  ed.        (a)  12  Mass.  R.  14. 
119,  120.    Id.  8th  Lend.  ed.  253.  (6)  14  Wen.  231. 

(z)  Id. 

(27)  21  Wen  588. 

(28)  19  Wen.  202.  See  also  21  id.  588,  as  to  the  liability  of  the  guarantor.  So 
where  a  guaranty  is  endorsed  upon  a  note  whereby  the  payment  and  collection  of 
the  note  is  ^arantied  to  a  third  person  or  bearer^  an  action  lies  by  any  subsequent 
holder,  in  his  own  name.  (24  Wen.  456.)  Moreover,  a  general  guaranty*  without 
naming  any  one  as  the  peraon  guarantied,  is  a  valid  instrument,  and  may  be  en- 
forced by  an^  one  who  advances  money  upon  it ;  he  declaring  upon  it  as  upon  a 
promise  to  himself.  But  such  guaranty  is  not  negotiable  ;  and  consequently  an  ac- 
tion can  be  brought  upon  it  only  in  the  name  of  the  person  in  whose  hands  it  firat 
became  available  ;  unless  it  be  written  upon  the  note,  or  is  attached  thereto.  In 
which  case  it  may  be  treated  as  an  endoreement  having  the  quality  of  negotiability, 
with  the  further  benelit  of  a  waiver  of  demand  and  notice.  (26  Wen.  425  )  The 
guarantor  in  such  case  becomes,  in  legal  effect,  a  joint  and  several  maker*  and 
mav  be  sued  as  such  by  any  subsequent  holder ;  his  liability  being  the  same  as  if 
he  dad  signed  his  name  directly  to  a  joint  and  several  note,  as  surety  for  the  ma- 
ker. (1  Hill,  256;  S.  C,  4  id.  420;  2  id.  188.)  But  in  respect  to  th?  original 
note,  such  a  contract  is  a  mere  guaranty,  and  as  such  not  being  negotiable,  can 
only  be  sued  upon  in  the  name  of  the  person  mentioned  in  the  endorsement  (2 
Hill,  188  )  "^ 

VV  here  the  maker  of  a  note  procured  a  third  penon  to  become  his  surety,  by  an 
endorsement  thereon  in  these  words — "  I  guarantee  the  coUection  of  the  within 
note*' — it  was  held  that  the  guaranty  was  void  within  the  statute  of  frauds  for  not 
expressing  a  consideration.  (5  Hill,  145.)  Otherwise  had  it  been  a  guaranty  of 
pajftMnt;  for  that  imports  a  consideration,  (id. ;)  provided  the  guaranty  is  made 
contemporaneously  with  the  note.  (3  Hill,  584.)  But  if  the  note  and  guaranty 
be  made  at  different  times,  the  g[uaranty  can  only  be  sustained  if  attacked  for  want 
of  consideration,  by  proving  an  independent  one.    (Id.  per  Nelson,  Ch,  J.) 

Vol.  I.  26 
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bote  cannot  be  collected  of  the  maker  by  due  course  oflawy  and  further 
agrees,  in  such  case,  to  pay  the  costs  of  a  suit  instituted  to  collect  it,  it 
is  no  excuse  for  a  neglect  to  attempt  the  collection,  that  the  maker  of 
the  note  was  insolvent. (29) 

The  endorser's  name  may  be  written  on  the  back,  or  any  other  part 
of  the  bill,  or  if  the  bill  with  the  endorsements  cannot  all  be  written  on 
the  same  paper,  then  they  may  be  written  on  an  annexed  paper,  called 
un  allonge.  The  endorsement  must  be  written  by  the  endorser  himself, 
or  some  person  duly  authorized  by  him ;  but  in  the  latter  case,  the 
agent  should  endorse  expressly  as  agent,  as  ^^  A.,  by  J?.,  his  agent^^  or 
merely  write  the  name  of  his  principal,  or  the  endorsement  will  be  in- 
operative.(c)  In  the  commercial  world,  suppose  J.  S.  to  be  John  Doe^s 
agent,  he  would  generally  sign  Doe's  bills,  notes  and  endorsements 
thus  :  "  Per  procuration  of  J.  S.,  John  Doe  ;"  or  "  John  Doe,  per  proc. 
J.  S."  The  directors  of  a  bank  have  power  to  authorize  one  of  their 
number  to  transfer  any  notes  given  to  the  bank  ;  and  a  blank  endorse- 
ment by  the  person  so  authorized,  signed  with  his  name  as  attorney, 
will  be  a  good  transfer  of  such  notes.((2)  The  authority  to  sign  notes, 
may  be  by  parol,  by  letter,  by  verbal  directions,  or  may  even  be  implied 
from  certain  relations  proved  to  exist  between  the  actual  maker  of  the 
note  and  him  for  whom  he  acts ;  and  it  may  sometimes  be  inferred  from 
the  subsequent  assent  or  ratification  of  the  party  charged. («) 

Endorsements  are  made  either  in  hlank^  in  full^  or  restrictive.  The 
endorsement  in  blank,  is  by  merely  writing  the  endorser's  name  on  the 
back  of  the  bill  or  note,  without  mentioning  the  name  of  the  person  in 
whose  favor  the  endorsement  is  made,  and  such  endorsement  in  itself 
constitutes  a  complete  and  perfect  transfer  of  the  interest  in  the  bill  or 
note ;  and  without  the  addition  of  any  other  words  (as  "  pay  the  con- 
tents," &c.  &c.)  will  vest  the  right  of  action  and  all  other  rights,  in  the 
transferee  and  subsequent  holders.(30)     A  blank  endorsement  may  be 


(c)  See  Chit,  on  Bills,  8th  Load.  ed.        (d)  11  Mass.  R.  288. 
?54.  (0  Id.  97. 

C29)  21  Wen.  255.  In  an  action  upon  a  gfitaranty  in  this  form — "  I  gimrtnty 
the  collection  of  the  wilhin  note" — it  was  held  the  plaintifif  mu<it  show  a  diligeal 
attemotto  collect,  both  as  against  the  endorser  and  maker.    (2  Hill,  139.) 

(^0)  An  endorsement  in  blank  is,  in  le^ral  efifect,  an  agreement  (o  pay  on  the 
usual  conditions  of  demand  and  notice  ;  and  the  case  is  not  open  to  the  intendment 
that  the  partv  meant  to  contract  a  different  obligation.  (2  Hill,  80.)  The  rule 
allowing  a  blank  endorsement  to  be  construed  into  a  guaranty,  only  applies  where 
fuch  a  construction  is  necessary  to  prevent  an  entire  failure  of  ihe  contract.  Henca, 
a  person  endorsing  a  note  in  blank  cannot  be  treated  as  guarantor  if  he  could  pos- 
sibly hav«  been  charged  as  endorser  had  the  proper  steps  been  taken.    The  ques- 
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cdnverted  into  a  special  one,  by  the  holder's  inserting  above  it  the  words 
"  pay  the  contents  to  A.  B. ;"  which  the  law  authorizes  him  to  do.(/) 
And  such  holder,  by  writing  these  words,  and  transferring  the  bill  to  the 
party  named  in  the  endorsement,  without  writing  his  own  name  as  en- 
dorser, will  not  be  liable  on  the  bill  or  note.(g) 

A  blank  endorsement  also,  makes  the  bill  or  note  transferrible  by 
mere  delivery,  as  if  it  had  been  payable  to  bearer  ;{h)  and  where  a  bill 
was  endorsed  in  blank,  and  two  plaintiffs  sued  upon  it,  as  endorsees 
jointly^  it  was  held,  that  they  were  not  obliged  to  prove,  either  that 
they  received  the  bill  so  endorsed,  as  partners,  or  that  it  was  endorsed 
to  ihetn  jointly, (i)  And  so  where  a  bill  or  note  is  endorsed  in  blank 
and  passed  to  a  partnership,  it  may  be  filled  out  to  one  partner,  and  he 
may  sue  upon  it  in  his  own  name  i{j)  and  one  of  two  joint  payees  of  a 
promissory  note  may  endorse  it  to  the  other. (A:)  The  holder  of  a  note, 
endorsed  in  blank,  may  fill  it  up  before  or  at  the  trial,  with  what  name 
he  pleases.(/)  And  it  has  been  observed,  that  it  is  advisable  for  the  en- 
dorsee in  some  cases  to  fill  it  up,  so  as  to  make  it  an  endorsement  in  full, 
or  to  insert  restrictive  words,  in  order  to  avoid  the  risk  which  he  may 
run,  in  case  the  bill  be  lost,  of  its  getting  into  the  hands  of  a  bona  fide 
holder,  or  of  its  being  fraudulently  pledged  or  disposed  of.(m) 

Jin  endorsement  infull^  or  special  endorsement^  is  where  the  endorser 
fills  up  the  blank  endorsement  himself,  by  expressing,  in  whose  favor  he 
makes  the  endorsement ;  as,  "  pay  the  contents  to  Mr.  A.  B."  or  "  pay 
the  contents  to  A.  B.  or  order,"  or  to  that  effect.  If  this  endorsement 
be  made  payable  to  order,  the  bill  or  note  can  be  negotiated  farther,  by 
the  endorsee  only  ;  but  he  can  make  it  transferrible  by  delivery,  by  en- 
dorsing it  in  blank. .  An  endorsement  in  full,  is,  of  itself,  a  transfer  to 
the  endorsee,  and  the  endorsement  cannot  be  stricken  out,  or  altered, 
without  the  consent  of  the  parties  to  it,  nor  can  the  bill  or  note  be  sued 
in  the  name  of  the  endorser,  while  the  endorsement  remains  in  force.(l) 


toW. 


Chit,  on  Bills,  8th  Lond.  ed.  252        (t)  See  Chit,  on  Bills,  8th  Lond.  ed. 

2  Southard,  821.     I  Penning.  255. 
R.  87,  8.    7  Mass.  R.  479.    11  John.  52.        (j)  11  John.  52. 

(g)  Chit,  on  Bills,  6th  Lond.  ed.  252        (k)  16  Mass.  K.  314. 
to  257.  (0  3  Co  wen,  252. 

C^)  See  Chit,  on  Bills,  8th  Lond.  ed.        (m)  See  Chit  on  Bills,  8lh  Loud.  ed. 

256,  and  see  2  Dall.  396.  257. 

tion  whether  such  endorsement  may  be  treated  as  a  guaranty,  depends  wholly  upon 
the  character  of  the  note.  If  it  be  negotiable,  the  contract  of  the  endorser  can  in 
no  case  enure  as  a  guaranty,  though  he  were  privy  to  the  consideration.  (8  Hill, 
283.) 

(1)  It  has  been  decided  in  Pennsylvania,  tbiit  a  special  endorsement  may  ba 
stricken  out,  the  same  as  a  general  one.    (1  DalL  198.)    But  of  this,  quen  f    (4 
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It  may  be  farther  negotiated  by  the  endorsee,  though  the  words,  or  or^ 
der^  be  omitted  in  this  endorsement ;  for  a  bill  or  nole  negotiable  in  its 
origin,  can  oiily  be  restrained  by  words  of  express  restriction. (n) 

If  a  bill  or  note  be  endorsed,  "  pay  to  the  order  of  A.  B.,"  he  may 
himself  sue  upon  it,  and  this  without  averring  that  he  made  no  order.(o) 
And  an  endorsement  in  blank,  may,  or  may  not  be  filled  up  at  the  elec- 
tion of  the  endorsee ;  but  an  endorsement  in  full,  transfers  the  interest 
of  the  payee  to  the  person  named  in  the  endorsement,  and  nothing  but 
cancelling  the  endorsement,  or  the  endorsee's  endorsing  it  again,  would 
divest  him  of  the  legal  title. (p)  (2) 

A  restrictive  endorsement^  restrains  the  payment  of  a  bill  or  note,  to 
the  endorsee  ow/y,  as  by  saying,  "  Pay  the  contents  to  A,  only^^  or  "  to 
A.  for  my  use,"  or  "  to  A.  or  order  for  my  use,"  or  "  for  my  account ;" 
and  the  endorsee  cannot,  in  such  case,  negotiate  the  instrument  any  far- 
ther ;  but  stating  in  the  endorsement,  the  consideration  upon  which  the 
bill  or  note  was  given,  is  not,  for  that  reason,  a  restrictive  endorse- 
ment ;  but  saying,  "  the  within  must  be  credited  to  J.  P.,"  (the  en- 
dorsee,) or  any  other  words,  clearly  demonstrating  an  intention  to  make 
a  limited  endorsement,  will  prevent  the  farther  transfer  of  the  instru- 
ment.(g) 

It  is  competent  also  to  an  endorser,  to  make  only  a  conditional  trans- 
fer of  the  bill ;  and  therefore  if  the  payee  of  a  bill  annexes  a  condition 
to  his  endorsement  before  acceptance,  the  drawee,  who  afterwards  ac- 
cepts it,  is  bound  by  that  condition  ;  and  if  the  terms  of  it  be  not  per- 


(n)  See  Chit,  on  Bills,  8th  Lond.  ed.        (p)  15  John.  849,  per  Spencer,  J. 
(o)  Carthew  403. 


257.  Iq)  Chit  on  Bills,  8lh  Lond.  ed.  258 

to  261. 


John.  27.  15  id  247.  15  Mass.  R.  436.)  And  as  to  this  point  generally,  see  1 
£sp  R.  ISO ;  Penke's  N.  P.  Cas.  225.  Where  the  holder  fills  up  a  blank  endorse- 
ment with  the  name  of  an  endorsee,  for  the  purposes  of  coUection  merely,  and  the 
note  is  returned  to  him  protested,  he  may  strike  out  the  special  endorsement,  and 
make  it  payable  to  himself,  and  sue  an  endorser  thereon  in  his  own  name.  (18 
John.  2.30.)  And  Spencer,  C.  J.  in  delivering  the  opinion  of  the  court  in  that  case 
says,  **  it  is,  1  think,  clearly  settled,  that  in  such  a  case  the  plaintiffs  bad  a  right 
to  strike  out  the  transfer,  and  make  the  bill  payable  to  themselves  :"  and  he  cites 
the  following  cases  :  (3  Wheal.  182;  1  Dall.  193;  2  id.  147;  15  Mass.  K.  436;  1 
bhow.  164.)  And  it  has  been  held  more  recently,  where  the  plaintiffs'  cashier,  by 
a  special  endorsemc;it  of  the  note  sued  upon,  hatl  ordered  it  to  be  paid  to  another, 
that  the  endorsement  constituted  no  objection  to  the  plaintiffs'  right  of  recovery, 
and  might  either  be  stricken  out  at  the  trial,  or  on  the  final  hearing  of  the  case  at 
bar ;  it  appearing  that  the  endorsement  was  made  merely  for  the  purpose  of  trans- 
milting  the  note  to  the  endorsee,  as  agent,  for  the  purpose  of  collection.  (  2  Hill, 
140) 

(2)  If  a  special  endorsement  hj  the  plaintiff  appear  upon  the  note,  at  the  trial, 
prima  facte  the  right  of  action  is  in  the  endorsee ;  and  unless  the  plaintiff  shows  a 
title  bv  re-transfer,  or  that  the  endorsee  bad  no  title  except  at  agent,  the  action  will 
fail,    ([a  HUl,  140,  note  (a).) 
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formed,  the  property  in  the  bill  reverts  to  the  payee,  and  he  may  re- 
cover the  sum  payable,  in  an  action  against  the  acceptor  ;{r)  and  the 
same  rule  applies  to  promissory  notes.(5) 

A  payee  or  endorsee  of  a  bill  or  note,  may  also  make  a  qualified  en- 
dorsement, so  as  to  transfer  the  interest  in  the  bill  or  note  to  the  en- 
dorsee, and  enable  him  to  sue  thereon,  livithout  rendering  the  endorser 
personally  responsible  for  payment,  as  by  adding  under  his  endorsement, 
^^  without  recourse  to  me,"  or  any  equivalent  wx)rds  ;  and  this  is  the 
proper  mode  of  endorsing  a  bill  or  note,  by  an  agent  on  behalf  of  his 
principal,  where  it  is  not  intended  that  he  shall  be  personally  liable.(^) 

A  bill,  after  acceptance,  or  a  note,  can  in  no  case  be  transferred  in 
any  way,  for  only  a  part  of  the  sum  due  ;  for  a  personal  contract  cannot 
be  apportioned  ;  and  such  a  transfer  would  pass  no  interest  to  the  holder 
claiming  under  it,  as  against  the  acceptor,  or  maker  ;  but  when  part  of 
the  bill  or  note  has  been  paid,  it  may  be  endorsed  over  for  the  residue  ; 
and  if  a  bill  be  endorsed,  before  acceptance,  for  part,  the  drawee  may, 
by  accepting,  render  himself  liable  to  two  actions  ;(t£)  and,  I  should 
suppose,  that  an  endorsement  for  a  part  of  the  sum  due,  though  void  as 
an  endorsement,  might  yet  operate  as  an  original  bill,  drawn  by  the  en- 
dorser. A  bill  or  note,  valid  in  its  concoction,  may  be  sold  and  trans- 
ferred in  whoUj  for  a  consideration  less  than  its  nominal  amount,  and 
the  endorser  is  liable  in  an  action,  for  the  sum  only  which  he  actually 
receives,  with  interest. (v) 

Of  the  consideration  of  a  bill  or  note^  and  howy  and  when^  it  may  be 
inquired  into.     And  of  the  remedy  on  a  lost  bill  or  note. 

Every  bill  of  exchange,  or  promissory  note,  imports  a  consideration, 
the  same  as  a  specialty,  unless  the  contrary  appear  in  the  instrument  it- 
self ;(u')  and  it  is  not  necessary,  for  the  party  suing  upon  them,  either 
to  state  a  consideration  in  his  declaration,  or  to  prove  one  upon  the  trial, 
in  the  first  instance.(x)  (3)     But  it  is  otherwise  of  a  note  not  within  the 


(r)  Chit,  on  BilJs,  8th  Lend.  ed.  261.  (v)  13  John.  52.     15  id.  44. 

(«)  2  Stark.  K.  232.  (to)  9  John.  217.    2  Maule  &  Selw. 

(0  Chit,  on  Bills,  8th  Lond.  ed.  261.  395.    8  John.  120. 

3  Mass.  R.  225.   7  Cranch.  159.    3  Conn.  (x)  See  Chit,  on  Bills,  8th  Lond.  ed. 

R.  516.    7  Mass.  R.  470.  79. 

(u)  Chit,  on  Bills,  8th  Lond.  ed.  262. 

(^)  And  in  an  action  upon  a  note,  mere  inadequacy  of  consideration — there 
being  no  warranty  nor  fraud  in  the  case — cannot  be  given  in  evidence  as  a  defence. 
Otherwise  as  to  an  entire  want  of  consideration  ;  for  that  may  always  be  shown  as 
a  complete  answer  to  a  suit  upon  an  executory  contract.  (2  Hill.  606.)  If  an  ar- 
ticle sold  be  of  the  slightest  value  to  either  the  vendor  or  vendee,  it  will  be  a  suffi- 
cient consideration  for  a  promise  to  pay  the  stipulated  price,  however  dispropor- 
tionate to  the  real  value.    (Id.) 
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statute,  as  to  pay  in  stocky  in  land,  or  upon  condition,  &c. ;  though, 
where  the  words,  "For  value  received,"  are  in  such  a  note,  you  need 
not  allege,  nor  prove  the  particular  consideration  ;  for  such  acknowl- 
edgment of  value,  generally,  is  prima  facie  evidence  of  a  consideration, 
sufficient  to  cast  on  the  defendant  the  burthen  of  proof  of  the  want  of  a 
consideration.  Yet,  upon  such  a  note,  if  you  do  allege,  in  declaring  upon 
it,  the  particular  consideration  upon  which  it  was  given,  you  must  then 
make  it  out  in  proof,  and  cannot  rely  upon  the  general  words.(y)  And 
the  acknowledgment  of  "  value  received,"  in  a  contract  to  indemnify 
another  for  paying  a  note,  is  good  evidence  of  consideration. (z)  And, 
even  upon  a  bill  of  exchange,  or  a  promissory  note,  properly  so  called, 
the  consideration  upon  which  it  was  given,  is,  with  certain  qualifications, 
a  subject  of  inquiry  upon  the  trial,  and  if  impeached  by  the  defendant, 
the  plaintiff  may  fail,  in  whole^  or  in  part^  of  recovering  the  sum  which 
he  seeks  to  obtain. 

As  between  the  drawer  and  acceptor^  the  drawer  and  payee^  and  his 
agent,  and  the  endorsee  and  his  immediate  endorser^  the  total^  or  partial 
want  of  consideration  for  the  bill,  at  its  issuing,(a)  the  total  failure  of 
such  consideration,  after  its  issuing,  or  the  fraud,  or  illegality  of  such 
consideration,  may  be  shown  as  a  defence  to  the  action  ;  and  so,  as  be- 
tween the  maker  and  payee,  and  the  endorsee  ^.xii\iis  immediate  endorser  <^ 
of  a  promissory  note.(6)  And,  if  the  payee  endorse  the  bill  or  note  to 
A.,  in  trust  for  himself  or  for  some  relation  of  the  payee^  it  will  be  the 
same  as  if  the  original  parties  were  before  the  court. (c)  For  instance, 
I  give  a  note  as  administrator,  ^^for  value  received  by  my  intestate ;-' 
this  note  would  be  void  on  its  face,  in  any  holder's  hands ;  because  it 
would  carry  notice  with  itself  to  whomsoever  should  receive  it,  that  it 
was  given  without  consideration. (d)  If  a  note  is  given  for  a  particular 
purpose,  which  fails,  or  is  violated  in  its  negotiation  ;{e)  or  is  given  by 
bail,  in  consideaation  of  the  judgment  against  his  principal,  which  is 
afterwards  reversed  on  writ  of  error,  or  certiorari  brought  ;{f)  or  is 
given  for  a  pretended  title  to  lands,  the  grantor  being  out  of  possession, 
such  sale  being  void  and  illegal,  under  our  statute,(g')  to  prevent  cham^ 
perty  and  maintenance '^^  or,  in  this  case,  for  Susquehannah  disputed 


(y)  3  Caines,  286.    7  John.  321.    10        (6)  Id.    See  Chit,  on  Bills,  Brookf.  ed. 

id.  418.    2  id.  225,    3  id.  484.  •  77.    3  Kent's  Com.  3d  ed.  p.  78,  79,  80. 

(;r)  1  Verm.  R.  247.  (c)  4  Mass.  R.370.  5  id.  543.  3  Caines, 

(a)  1  Serg.  &  Rawle,  32.    17  John.    213. 


301.    7Coweti,  322.    3  McCord,  169.        (d)  8  John  120. 
Kent's  Com.  3d  ed.  p.  78,  79,  80.  (g)  2  R.  S.  576. 


See  Bayley  on  Bills,  Best  ed.  1826,  p.        (e}  10  id.  198. 
340,  and  cases  cited  in  the  notes.    3        (/)  3  id.  465. 
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lands  ;(A)  or  for  lands  sold  under  a  judgment  obtained  before  giving  the 
note,  and  sold  afterwards,  (on  the  ground  of  a  want  of  title ;)  or  for 
goods  to  which  the  vendor  has  no  title,  &c.  ;(i)  to  induce  the  with- 
drawing opposition  to  an  insolvents  discharge  ;{j)  for  a  conveyance  of 
land,  void  from  a  defect  in  form  i{k)  for  the  consideration,  on  the  pur- 
chase of  a  patent  Tight  fraudtilently  obtained ;{l)  for  a  chattel,  fraudu- 
lently represented  by  the  grantor,  to  be  ofvcUue^  when  it  is  worth  noth- 
ing ;{m)  with  the  fraudulent  intent  of  reducing  the  payee's  property,  to 
qualify  him  to  be  put  on  the  pension  roll  of  the  United  States  ;(n)  to 
procure  the  interest  of  the  payee  in  favor  of  the  election  of  the  maker 
to  the  office  of  sheriff  ;(o)  for  the  price  of  an  article  sold,  the  property 
in  the  article  never  having  passed  to  the  maker  ;(p)  or  is  given  to  a  per- 
son to  induce  him  not  to  bid  at  a  sale  of  land  on  execution  '^{q)  to  sup- 
press a  prosecution  for  an  assault  and  battery ;  or  upon  the  considera- 
tion of  compounding  a  prosecution  for  a  crime  ;(r)  given  by  the  loser 
to  the  winner  of  a  bet  on  the  result  of  an  election,  even  after  the  polls 
are  closed  ;{s)  to  one  of  three  joint  creditors  for  his  portion  of  the  debt 
due  to  the  three  ;{t)  by  a  member  of  the  vestry  of  a  church,  for  a  debt 
due  by  the  vestry  in  their  corporate  capacity,  without  any  consideration 
moving  to  himself  ;{u)  given  by  a  testator  expressly  for  trouble  the  do- 
nee would  have  as  executor  after  his  death,  the  donee  having  died  be- 
fore the  testator  ;{v)  or  if  a  note  is  given  instead  of  a  receipt  to  a  debtor, 
who  pays  part  of  his  debt  before  it  is  due  :{w)  in  all  these  cases  it  is 
void.  And  a  breach  of  warranty  ot  the  goods,  for  which  a  note  or  bill 
is  given,  destroys  it,  if  the  goods  be  returned,  or  refused  acceptance,  on 
the  vendee's  offering  to  return  them.(x)  And  if  the  plaintiff,  at  the  time 
of  taking  a  promissory  note,  know  that  the  article  which  forms  its  con- 
sideration is  defective,  and  fraudulently  conceals  that  defect  from  the  de- 
fendant, he  cannot  sustain  a  suit  on  the  note.(^) 
Liability  for  previous  endorsements,  is  a  good  consideratiop  for  the 


(fc)  8  Cftincs,  279.  (p)  1  N.  H.  R,  174.    See  7  Mass.  R. 

(i)  11  John.  50,  and  see  Anth.  N.  P.  14. 

Ois.  87.    8  John.  463.     Id.  465.    10  id.  (q)  3  John.  Cas.  29. 

198.     13  id.  52.  17  id.  301.  2  Wheat  13.  (r)  1  Yerg.  430.     1  Ashmead's  R.  68. 

(j)  12  John.  306.  and  see  3  Caines,  5  Verm.  R.  42.    5  N.  H.  R.  553.    Ohio 

213.     9  John.  295.    9  Mass.  R.  423.    8  R.  Cond.  842. 

John.  Cas.  29.  (s)  8  John.  354. 


(k)  7  Mass.  R.  14.  .  (t)  1  Aik.  R.  287. 

(0  8  id.  46.  (u)  2  Gill  &  John. 

(m)  15  John.  230.  (v)  6  Car.  &  Payne,  316. 

4  Greenl.  415,  and  see  6  Mass.  R.*       (w)  7  Cowen,  9 
4  id.  372     9  John.  244.  (x)  2  Taunt.  2. 


(n)  4  Greenl.  415,  and  see  6  Mass.  R.*       (w)  7  Cowen,  322. 
488.     4  id.  372     9  John.  244.  (x)  2  Taunt.  2. 

(o)  8  Halst  54.  (y)  6  Har.  k  John.  86.    See  2  Hill, 


606. 
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making  of  a  note.(z)  So  is  an  agreement  to  delay  the  prosecation  of 
a  Dote.(a)  (4)  And  where  a  note  is  endorsed  for  the  accommodation 
of  the  maker,  and  without  consideration,  the  endorser  is  nevertheless 
liable,  although  the  holder  know  the  fact.(&) 

Although  it  is  agreed,  that  the  original  partial  insufficiency  of  the  con- 
sideration of  a  bill  or  note,  may,  in  the  instances  above  cited,  be  shown 
z^  a  defence,(c)  (5)  yet,  as  the  decisions  now  stand,  in  England,  a  par'- 
tial  failure  of  consideration  is  no  defence  ;{d)  and,  in  one  case  therty 
where  the  failure  of  consideration  was  nearly  total,  the  king's  bench  re- 
fused to  receive  tkis  as  a  defence,  but  turned  the  defendant  round  to  his 
cross  remedy, ie)  In  Massachusets,  a  different  doctrine  appears  to  be 
holden  ;  Mere,  a  partial  failure  of  consideration,  would  entitle  the  de- 
fendant to  a  deduction  from  the  amount  claimed  by  the  plaintiff ;(/) 
and  this  is  the  law  in  our  own  state. (g) 

Whether  a  promissory  note,  given  by  the  maker  to  the  payee,  as  a 
gift,  and  without  consideration,  can  be  enforced,  appears  to  have  been 
doubted  in  England  ;  but  it  seems  now  to  be  settled  there  and  in  this 
state,  that  it  cannot  be  enforced,  as  between  the  original  parties. (A) 

Whenever  a  holder  has  given  a  full  value  for  the  bill  or  note^  before 
it  falls  due,  although  at  the  time  of  receiving  it  he  knew  there  was  no 
consideration,  as  between  the  drawer  and  drawee  or  acceptor  of  a  bill, 
or  the  maker  and  payee  of  a  note,  unless  he  also  knows,  that  the  person 
from  whom  he  received  it  acted  fraudulently,  such  want  of  consideration 
will  be  no  defence  as  to  him  ;  for  nothing  is  more  usual  than  to  draw 
or  endorse  a  bill,  or  make  or  endorse  a  note,  merely  for  the  accommo- 


(z)  15  Mass.  R.  69.    6  id.  339.  (0  14  East,  486. 

(a)  7  Conn.  R.  623.  if)  10  Mass.  R.  416. 

(h)  7  John.  362.  (g)  8  Cowen,  81.    2  Wen.  431,  and 

(c)  See  Chit  on  Bills,  Brookf.  ed.  77.  see  12  id.  246. 

(d)  1  Camp.  40.  n.  2  id.  346,  and  see  (^)  See  Chit,  on  Bills.  8th  Lend.  ed. 
9  Moore,  159.    7  East,  482.  86.    7  John.  26. 

(4)  A  note  given  upon  the  settlement  of  a  doubtful  claim,  will  also  be  upheld  as 
founded  upon  a  sufficient  consideration,  without  reg;ard  to  the  le^al  validity  oflhe 
claim.  (3  Hill,  504.)  In  such  case  it  matters  not  on  which  side  the  right  ultimate* 
ly  turns  out  to  be.  The  court  will  not  look  beyond  the  compromise.  (Id.  per 
Cowen,  J.) 

(5)  An  entire  want  of  consideration  may  always  be  shown  as  a  complete  answer 
to  a  suit  upon  an  executory  contract.  (2  Hill,  606.)  But  where  there  is  neither 
warranty  nor  fraud  the  defendant  cannot  insist  on  inadequacy  of  consideration  as  a 

f ground  for  reducing  the  damages  in  an  action  upon  a  note.  (Id.  \  21  Wen.  693.) 
fan  article  sold  be  of  the  slightest  value,  either  to  the  vendor  or  purchaser,  it  will 
affoni  a  sufficient  consideration  for  a  promise  to  pay  the  price  agreed  upon.  Ac- 
cordingly where  a  person  purchased  mulberry  trees,  which  turned  out  to  be  of  no 
value  to  nim  by  reason  of  being  decayed  and  almost  lifeless  ;  it  was  held  this  con- 
stituted no  defence  to  an  action  on  a  note  given  for  the  price.    (2  Hill,  606.) 
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dation  of  a  friend,  and  as  a  substitute  for  a  loan  of  money,  (which  are 
called  accommodation  bills,  notes,  or  endorsements ;)  though  it  would 
be  otherwise  if  the  holder  gave  no  value  for  an  accommodation,  or  oth- 
er bill  or  note,  without  consideration,  or  where  he  takes  it  with  notice 
that  it  was  endorsed  for  the  accommodation  of  the  makers,  who  had 
become  insolvent  and  wete  forbidden  by  the  endorser  to  negotiate  it.(t) 
And  so,  I  should  conceive,  if,  in  such  case,  he  took  the  bill  or  note  at 
less  than  its  nominal  value,  the  defendant  might,  though  an  acceptor  or 
maker,  confine  hi&  recovery  to  the  sum  which  he  paid,  with  interest. 
Such  is  clearly  the  law  as  between  the  endorsee  and  drawer  of  a  bill; 
though  where  such  a  bill  is  drawn,  for  money  really  due  from  the 
drawee  to  the  drawer,  an  endorsee  purchasing  for  less  than  the  amount, 
may  recover  for  the  whole,  and  hold  the  overplus  to  the  use  of  the  en- 
dorser.{j) 

And  in  an  action  by  the  payee  against  the  acceptor  of  a  bill  made  for 
a  good  and  valuable  consideration  passing  between  the  drawer  and 
drawee,  it  is  no  defence  that  the  bill  was  accepted  without  consideration, 
or  in  other  words,  was  an  accommodation  acceptance,  and  that  fact 
known  to  the  payee.(A:)  The  sum  which  the  endorsee  of  a  valid  btm- 
n^s  note  is  entitled  to  recover  against  the  endorser ,  is  the  amount  of  the 
advance  made  by  him,  and  interest  thereon ;  but  in  an  action  against  the 
maker ^  the  endorser  is  entitled  to  the  whol^e  amount  of  the  note.(/) 

But  to  illustrate  the  above  doctrine  still  farther :  suppose  John  Doe^ 
the  drawee^  on  the  bill  of  which  we  have  given  the  form,  should,  after 
having  accepted  it,  refuse  payment  to  James  Jackson^  the  payee;  and 
Richard  Roe^  the  drawer^  should  be  obliged  to  pay  his  own  bill  himself, 
and  then  bring  his  action  against  John  Doe^  the  acceptor;  Doe  might 
show  in  his  defence,  either  that  he  owed  Roe  nothing,  and  had  received 
nothing  from  him  as  a  consideration  for  accepting  the  bill,  and,  there- 
fore, was  not  bound  to  pay  it ;  or  that  he  accepted  the  bill  to  hush  up  a 
prosecution  for  stealing  goods,  or  some  other  purpose  which  is  illegal ; 
or  that  the  consideration  of  the  bill  had  failed  altogether ;  or  had  par- 
tially failed  ;  or  that  there  never  was  difull  consideration  for  his  accep- 
tance, but  only  for  a  part  of  the  amount  for  which  the  bill  was  drawn, 
and  by  the  two  latter  defences,  reduce  the  recovery ;  and  so,  if  Jackson^ 
the  payee,  having  failed  to  collect  the  bill  of  Doe,  the  acceptor j  should 
turn  round  and  sue  Rocy  the  drawer,  he  might,  in  the  same  manner, 


(i)  See  Chit  on  BiUt,  8th  Lond.  ed.        (As)  7  Wen.  227,  and  tee  3  Eip.  R. 
91.    7  John.  861.  46.    1  Taunt  224. 

( j)  1  Esp.  R.  261.  (0  7  Wen.  569. 
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show  a  want  J  inst^ciencyj  or  illegality  of  consideration,  in  order  to  de- 
feat Jackson^  or  reduce  his  damages ;  and  Jackson  might  show  the  same 
as  between  himself  and  John  StUes^  his  immediate  endorsee^  if  the  lat- 
ter should  sue  Jackson  upon  his  endorsement ;  or  he  might,  in  his  de- 
fence, show  that  the  endorsement  was  conditional,  as  that  Stiles  should 
first  sue  the  acceptor  to  judgment  and  execution,  and  that  only  in  the 
event  of  his  failing  to  collect  there,  should  he  come  back  against  the 
mdorser;{m)  and  with  regard  to  the  note,  if  Roe,  the  maker ,  is  sued  by 
Jackson^  the  payee.  Roe  can  show  the  same  things,  as  between  him  and 
Jackson^  either  to  defeat  or  reduce  the  recovery  ;  and  so,  if  Stiles^  the 
endorsee,  should  sue  Jackson,  the  endorser,  the  same  defence  would 
come  in  play,  as  between  the  endorsee  and  endorser  of  the  note  ;  and 
the  reason  is,  because  there  is  a  privity  of  contract  between  all  these 
parties,  and  they  know,  or  are  presumed  to  know,  whether  the  bill,  note 
or  endorsement,  are  fair  and  honest,  and  bottomed  upon  good  conside- 
ration. Sut  a  different  rule  prevails  with  regard  to  the  other  parties  to 
these  instruments ;  for  many  times  they  are  utter  strangers  to  the  trans- 
actions, out  of  which  the  bill,  note,  or  endorsement  upon  which  they 
claim,  arose.  They  are  hence  called  innocent,  or  bona  fide  holders ;  and 
the  law  will  sustain  their  claims,  however  viciously  other  parties  may 
have  acted,  or  whatever  objections  of  consideration  may  arise.  Thus,  I 
may  buy  a  bill  or  note  at  its  full  value,  or  at  what  it  is  worth,  taking 
into  consideration  the  solvency  or  insolvency  of  the  parties  who  appear 
upon  it,  before  it  is  due,  being  a  stranger  to  the  transaction  out  of  which 
it  grew,  and  take  an  endorsement ;  or  if  it  is  payable  to  bearer,  or  to 
order,  and  endorsed  in  blank,  content  myself  with  a  mere  delivery  from 
the  holder,  and  if  it  turns  out  that  this  bill  or  note  was  issued  or  given, 
to  compound  and  settle  a  felony,  or  some  other  crime ;  or  that  it  is  des- 
titute of  consideration,  &c.  or  that  the  endorsement  to  my  endorser,  or 
the  one  of  whom  I  received  it,  was  vicious  upon  any  of  these  grounds, 
I  ought  not  to  be  affected  by  this  matter,  and  I  can  recover,  though  as 
between  other  parties,  the  contract  or  endorsement  may  be  void.(n) 
And  where  a  man  is  thus  an  innocent  holder  of  paper,  the  law  is  sedu- 
lous to  protect  him,  and  it  will,  unless  he  was  an  original  party,  always 
intend  him  to  be  a  bona  fide  holder,  in  the  fair  course  of  trade,  until  the 
contrary  be  shown  by  the  defendant  ;(o)  thus,  where  I  sue,  as  endorsee, 
either  the  maker,  acceptor,  or  any  of  the  endorsers,  oi)  proving  the  bill 


(m)  1  Conn.  R*  387*  (o)  5  Mmi.  R.  384»  and  see  1  Cainet, 

Cn)  See  Chit  on  BUte,  8th.Lond.  ed.    258.    3  Day,  311.   1  John.  31d.    8  Wan. 
92;  600. 


j 
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or  note)  and  eDdorsement,  endorsements,  or  other  transfer  to  me,  (add  if 
payable  or  endorsed  in  blank,  my  possession  is  evidence  of  ownership,) 
the  law  {^resumes  that  I  came  by  the  bill  or  note  in  the  fair  course  of 
trade,  befcfre  it  was  due,  paying  therefor  a  valuable  consideration  ;(6) 
and  if  the  time  of  the  endorsement  become  material  in  order  to  let  iii 
the  defence  of  payment,  &c.  it  is  incumbent  on  the  defendant  td  show 
it,  and  rebut  the  legal  presumption  that  the  endorsement  is  coteinpo- 
raneous  with  the  making  of  the  note  or  bill,  or,  at  all  events,  antece- 
dent to  its  becoming  due.(p)  An  endorser,  or  other  disinterested  party, 
may  be  a  witness  to  dhow  when  the  bill  or  note  was  transferred  to  me, 
or  indeed  any  fact  to  show  that  it  is  discharged,  since  it  was  issued,  by 
payment  or  otherwise  ;  and  any  one,  whose  name  appears  upon  the  in- 
strument, is  admissible  as  a  witness,  to  show  it  void  in  its  creation,  for 
usury  or  any  other  cause. (9)  The  hands  of  the  holder  should  be  per- 
fectly clean  ;  for  if  it  can  be  shown,  by  proper  evidence,  that  he  gave 
nothing,  or  but  a  very  slight  consideration  for  his  paper,  so  as  to  make 
the  purchase  merely  colorable  ;(7)  or  that  he  bought  it  with  notice  of 
the  circumstances  which  go  to  impeach  it,(8)  unless  they  be  merely 
WBnt  of  consideration  ;(r)  or  took  it  after  it  was  due,  even  if  he  gave  a 
full  consideration,  and  knew  nothing  of  the  objections  against  it  ;{s)  in 
all  these  cases  he  stands  in  the  same  situation,  and  is  liable  to  have  his 
action  defended  upon  the  same  grounds  as  if  he  were  an  original  party 
to  the  instrument.(9)  Thus,  if  a  note  against  Roe  is  endorsed  to  me  by 
Jackson^  and  I  sue  Roe  upon  it,  he  can  show,  1.  Either  that  I  paid 


(p)  5  Mass.  R.  334,  and  see  1  Caines,  (r)  See  Chit,  on  Bills,  Brookf.  ed.  83. 

258.    S  Day,  311.   IJohn.  319.  8  Wen.  84. 

600.  (s )  Id.  and  see  the  numerous  cases 

iq)  6  Cowen,  23.     Id.  153.     See  8  cited,  John.  Dig.  tit.  Bills,  &c.  in,  (c.) 

id.  670.    Chit,  on  Bills,  8lh  Lend.  ed.  1  Mass.  R.  2.    1   N.  Y.  Dig.,  Gould, 

654.    Id.  8th  Am.  ed.  654,  n.  1.    ^^ee  al-  Banks  &  Co.'s  ed.  1836,  p.  160.    1  HaU's 

so  3  Wen.  415,  16,  opinion  of  Marcy,  J.  Super.  Ct.  H.  808. 
Case  in  15  John.  270,  contra,  overruled. 

(6)  It  is  no  defence  to  an  action  on  d  promissory  note  that  (he  property  of  tlie 
note  is  in  a  third  person,  and  not  in  the  plaintiff.  Unless  the  possession  of  the  not0 
by  the  plaintiff  is  mala  fide,  and  may  work  some  prejudice  to  the  defendant,  the 
latter  is  not  entitled  to  be  heard  on  the  subject     (25  Wen.  411.) 

(7)  The  endorsee  of  a  negotiable  ndte,  to  whom  it  has  been  transferred  simply 
as  colliltenll  security,  is  not  entitled  to  be  regarded  as  a  bona  fide  holder,  in  the 
commercial  sense.    (2  Hill,  140.) 

(8^  So,  where  (here  is  enough  on  the  face  of  the  instrument  to  create  a  suspicion 
that  it  was  issued  contrary  to  law,  and  to  put  the  party  who  takes  it  upon  inquiry, 
he  is  not  entitled  to  be  considered  a  bona  fide  holder,  it  seems.     (4  Hill,  442-3 

(9)  In  an  action  on  a  note,  brought  by  one  not  entitled  to  be  treated  as  a  h(ma 
fide  holder,  the  maker  may  defend  on  the  ground  (hat  the  note  was  given  in  consid- 
eration of  land  sold  for  the  purpose  of  defrauding  creditors.  And  this,  though  he 
was  himself  a  party  to  the  fraud.    (4  Hill,  424.) 
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nothing  for  it,  or  2.  That  though  I  did  pay,  yet  I  knew,  or  was  infortn- 
ed  at  the  time,  of  the  defence  which  he  had  against  it ;(/)  t>r'3.  That  I 
bought  it  when  it  was  over  due  i{u)  and  then,  in  either  of  these  cases, 
he  can  show,  either  that  he  had  a  set  off  against  Jackson  to  the  whole  or 
a  part  of  the  amount  for  which  the  note  was  given  ;  or  that  he  had  paid 
the  note  before  the  transfer  ;  or  that  he  gave  the  note  without  any  vahie 
received,  or  without  a  full  value  received,  (except  where  it  is  sold  for  a 
fair  consideration,  before  due,  though  such  sale  be  with  notice,)  or 
that  the  consideration  of  the  note  had  wholly  failed,  or  was  illegal,  or 
fraudulent,(t?)  and  thus  defeat  my  recovery,  either  wholly  or  partially^ 
according  to  the  nature  of  the  defence  ;  but  if  my  endorser  could  main- 
tain an  action,  he  having  received  the  note  before  due^  in  the  fair  course 
of  trade,  I  can  do  the  same  as  endorsee,  though  he  endoi'se  it  to  me  af- 
ter it  falls  due  i{w)  and  so,  I  suppose,  if  I  receive  it  in  any  other  mode 
of  transfer  from  him.^  And  in  an  action  against  the  acceptor  or  endors- 
ter  of  a  bill,  or  the  endorser  of  a  note,  the  hand-writing  of  the  drawer 
or  maker,  as  such^  is  considered  as  admitted,  and  need  not  be  proved, 
nor  can  it  be  contradicted  by  the  defendant ;  and  the  circumstance  of 
its  having  been  forged  constitutes  no  defence,  unless  it  appear  that  the 
bill  was  accepted  before  the  drawee  had  sight  of  the  bill,  in  which  case, 
it  is  said,  that  the  drawer's  hand-writing  must  be  proved. (x) 

The  endorser  is  liable  on  a  note  void  between  the  original  parties ; 
his  endorsement  is  considered  a  warranty  of  the  existence  and  legality 
of  the  contract  which  he  undertakes  to  assign.  If  the  note  be  made  by 
a  minor,  or  a  feme  covert,  or  by  an  agent  for  his  principal,  who  is  dead, 
tit  the  time  of  executing  it,  or  if  the  name  of  the  promissor  be  forged, 
the  endorser  is  held  upon  his  contract  to  pay  the  endorsee. (^) 

Where  a  person  deposits  a  note  over  due  in  the  hands  of  another  for 
<5oll^ctton,  and  he  transfers  it  to  a  creditor  in  payment  of  his  own  debt, 
the  owner  of  the  note  may  recover  of  such  creditor. (10) 

In  a  few  cases,  where  our  statute  has  declared  all  securities  void^  as 
where  they  are  executed  contrary  to  the  act  to  prevent  usury^(z)  or  to 
prevent  be^^tn^  and  ^mi7ig;(a)  in  these,  and  the  like  cases,  they  are 


(0  18  John.  238.    15  id.  270.    Dall.  (w)  1  Camp.  383,  and  see  7  John.  361. 

871.    4  Binn.  866,  and  see  Chit,  on  Bills,  fx)  See  Chit,  on  Bills,  8th  Lend.  ed. 

8th  Am.  ed.  183,  n.  1.  628.    3  Day,  12. 

(tt)  Id.    5Ma8s.  R.  334.    8Dav,811.  (y)  7  Pick.  R.  291.    6  Cranch,  224. 

(«)  15  John.  230,  and  see  Baylej  on  7  John.  361.    See  2  Greenl.  14. 

Bills,  Bost.  ed.  1826,  from  4lh  Lond.  ed.  (jz)  Laws  of  N.  Y.  1837,  p.  486. 

842,  and  notes.  (a)  2  R.  S.  666,  7. 

CIO)  5  New-Hamp.  Rep.  159« 
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void,  to  all  intents  tind  purposes,  as  to  all  parties,  even  bona  fide  endor- 
sees, though  they  may  have  purchased  them  under  the  most  favorable 
circumstances  ;(11)  and  where  a  bill  or  note  is  issued  for  the  purpose  of 
raising  money,  and  transferred  at  a  discount^  greater  than  the  legal  in- 
Hrestj  it  is  usurious  and  void  ;(&)  but,  if  such  bill  or  note  be  valid  in  its 
concoction,  and  would  bind  as  between  the  original  parties,  no  matter  at 
bow  great  a  discount  it  may  be  sold  and  endorsed,  nor  how  ample  the 
ability  of  the  parties  to  pay  ;  though  it  may  be  usurious  as  between  the 
parties  immediately  concerned,  in  discounting  and  negotiating  it,  yet 
such  transfer  is  valid,  as  against  the  other  parties,  the  acceptor,  or  ma- 
ker, for  instance  ;  and  such  usurious  holder  may  sue,  and  maintain  an 
action  in  his  ovm  name.{c)    But  the  contrary  has  been  decided  in  Con- 
necticut.(c()     And  it  has  been  held  in  our  own  state,  that  where  A.  and 
B.  exchange  notes  for  the  purpose  of  raising  money,  and  A.  obtains  the 
note  of  B.  to  be  discounted  at  a  premium  exceeding  the  lawful  rate 
of  interest,  such  transaction  is  not  usurious,  aiid  cannot  be  set  up  in 
bar  of  a  recovery  in  an  action  by  the  purchaser  of  the  note  against  B. 
the  maker.(e)     In  this  last  case  there  was  a  good  <H)nsideration  for  the 


(6)  16  John.  44.  (d)  2  Conn.  R.  175. 

(c)  Id.    See  also  7  Wen.  256.  (e)  3  Wen  62. 

(11)  But  ille^lity  of  consideration  is  no  defence  to  an  action  by  a  bona  fide 
holder  without  notice,  who  received  the  bill  or  note  before  maturity  and  in  the  usu- 
al course  of  trade  ;  unless  the  paper'be  expressly  declared  void  by  statute.  So  held, 
in  relation  to  a  note  given  for  the  loan  of  bills  or  notes  issued  by  a  citv  corporation 
without *autbority,  and  in  violation  of  its  charter.  (2  Hill,  499.)  Where  there  is 
enoup^h  on  the  face  of  a  negotiable  note  or  bill  of  exchange  to  create  a  suspicion 
that  it  was  issued  contrary  to  law,  and  to  put  the  party  who  takes  it  upon  inquiry, 
he  is  not  entitled  to  be  considered  a  bona  fide  holder,  it  seems.  (4  Hill,  442.)  And  it 
seems  a  negotiable  note  or  bill  of  exchange^  though  given  by  a  corporation  having 
only  an  incidental  right  to  issue  such  paper  in  certain  special  cases,  must  be  pre- 
sumed to  have  been  legally  issued,  until  the  contrary  appears.  (Id.)  And  a  ne- 
gotiable draA  or  bill  o?  exchange  in  the  ordinary  form,  though  issued  by  an  asso- 
ciation organized  under  the  general  banking  law,  without  the  sanction  of  the 
comptroller,  willl)ind  the  association  as  in  favor  of  a  bona  fide  endorsee ;  and  this, 
notwithstanding  it  be  ugned  by  the  cashier  onl^r.    (Id.^ 

But  where  an  incorporated  company,  not  having  banking  powers,  issued  and  put 
in  circulation  as  money,  the  negotiable  bonds  of  tne  corapan^r,  not  under  seal,  pay- 
able to  the  order  of  one  of  its  clerks,  and  endorsed  in  blank,  in  the  form  of  the  or- 
dinary post  notes  of  banking  institutions,  and  printed  upon  an  engraved  plate,  &c. 
it  was  held  that  such  bonds  being  issued  and  put  in  circulation  in  violation  of  the 
restraining  laws,  were  void  in  i\)e  hands  of  those  who  had  either  actual  or  con- 
structive notice  of  the  purpose  for  which  they  were  issued ;  and  that  the  form  of  the 
bonds  was  such  as  to  be  constructive  notice  to  those  who  received  them,  that  they 
were  intended  to  be  put  in  circulation  as  money,  and  were  not  given  forany  legit- 
imate purpose.  (9  Paige,  470.)  And  where  negotiable  promissory  notes  whicn  a 
corporation  has  power  to  make,  are  issued  and  put  in  circulation  in  violation  of  the 
restraining  law,  it  seems  the  holder  is  bound  to  show  that  he  received  them  in  the 
ordinary  course  of  business,  and  paid  a  valuable  consideration  therefor,  without 
notice  of  the  illegal  object  for  which  they  were  issued,  to  entitle  him  to  recover 
thereon  as  a  bona  fide  holder.    (Id.) 
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not^,  the  mutual  promise  of  the  parties — the  giving  of  one  note  for  the 
other ;  and  Savage,  Ch.  J.  in  delivering  the  opinion  of  the  court,  says, 
'^  the  note  was  given  for  a  valuable  consideration  ;  it  was  an  available 
instrument  in  the  hands  of  the  original  payees ;  there  was  no  usury  in 
its  original  concoction,  and  therefore  a  purchase  of  it,  or  a  discounting 
of  it,  at  a  sum  less  than  the  face,  does  not  taint  the  note  itself  with 
usury.  Usury^  to  invalidate  the  note,  must  exist  between  the  original 
parties  to  it ;  but  where,  as  between  maker  and  payee,  the  maker  has 
received  value  for  the  note  he  gives,  it  is  of  no  consequence  to  him  what 
price  the  holder  gave  for  it ;  he  had  value  himself,  and  therefore  must 
pay  it.  When  a  note  is  made,  not  upon  valuable  consideration,  but  for 
the  purpose  of  having  it  discounted  at  a  rate  exceeding  lawful  interest, 
then  the  usury  entering  into  its  concoction,  it  is  void." 

For  a  more  full  exposition  of  the  law,  as  to  when  failure  of  conside- 
ration, &c.  may  be  set  up  in  defence  to  an  action  on  a  note  or  bill,  the 
reader  is  referred  to  the  opinions  of  the  Chancellor  and  Mr.  Senator 
Tracy,  in  the  case  of  Morton  v.  Rogers,  (14  Wen.  575,  &c. ;  3  Eent^s 
Com.  3d  ed.  p.  78,  Sic,) 

If  a  bill  or  note,  payable  on  devnand^  be  transferred,  such  a  length  of 
time  after  its  date,  as  to  raise,  from  this  circumstance,  or  this  and  other 
circumstances  combined,  a  presumption,  that  it  must  have  been  present- 
ed and  not  paid,  or  otherwise  dishonored,  the  acceptor  or  maker  is  en- 
titled to  his  defence,  in  the  same  manner  as  if  it  had  been  payable  at  a 
day  certain^  and  transferred  when  over  due.{f)  But  there  is  no  pre- 
cise time,  in  which  such  a  bill  or  note,  is  to  be  deemed  dishonored. 
It  must  depend  upon  the  circumstances  of  the  case,  and  the  situation  of 
the  parties ;  and  where  there  were  no  |>eculiar  circumstances,  it  was 
held  that  a  transfer  two  and  a  half  months  after  date,  would  let  in  the 
defence  ;  and  various  times  have  been  adjudged  sufficient  to  let  in  thi^ 
defence  ;  as  two  years^  eighteen  months^  and  so  down  to  eleven  months)- 
eight  months,^t;e  months^  and  in  one  case,  two  and  a  half  months.  Such 
a  note  would  not  be  considered  over  due  seven  days  from  the  date. 
What  is  a  reasonable  time,  is  a  question  of  law  where  the  facts  are  set- 
tled. A  note  having  several  endorsements  on  it,  was  held  insufficient 
evidence  of  its  having  been  transferred  after  due ;  and  the  defendant 
must  in  this,  as  in  other  cases,  show  the  time  of  the  transfer,  or  the  law 
will  intend  that  it  was  soon  after  the  instrument  fell  due.(g) 


(/)  7  John.  70.  9,  70,  1,  2.    6  Mau.  R.  428.    4  id.  «70. 

(g)  See  cases  collected  in  1  John.    5  id.  334.    16  Pick.  R.  92. 
Dig.  tit  Bills,  &c.  III.  (c),  pi.  66,  7,  8, 
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In  England,  a  promissory  note  payable  on  demand,  is  not  over  due  or 
deemed  dishonored,  by  lapse  of  time,  nor  till  an  actual  demand  made  ;{h) 
but  in  our  own  country,  as  will  be  seen  by  a  reference  to  the  authorities 
above  cited,  a  different  rule  prevails. 

In  an  action  by  an  endorsee^  against  the  drawer^  it  is  a  good  defence, 
that  the  plaintiff  holds  the  bill,  without  consideration,  merely  as  the  agent 
of  the  payees^  for  collection,  upon  a  general  endorsement,  and  that  the 
latter  have  requested  the  defendant  not  to  pay  the  plaintiff,  (t)  And  the 
same  defence  may  be  set  up,  by  a  second  endorser  of  a  note,  in  an  action 
by  an  endorsee  against  him,  i.  e.  that  the  plaintiff  holds  it  merely  as 
the  agent  of  the  payee,  though  no  notice  not  to  pay  to  him  be  proved. (J) 
But  an  agent  may  sue  the  drawer  or  maker,  on  a  check  or  note  payable 
to  bearer,  in  his  own  name,  and  it  does  not  lie  with  the  defendant  to  ob- 
ject the  plaintiff's  want  of  interest.  So  the  holder  of  negotiable  paper 
may  bring  an  action  on  it  in  the  name  of  a  person  having  no  interest  in 
it ;  and  it  is  no  defence  that  the  suit  is  brought  without  the  knowledge, 
assent  or  authority  of  the  nominal  plaintiff.(12)  The  rule  is,  that  the 
bearer  of  a  note  or  bill  payable  to  bearer,  need  not  prove  a  considera- 
tion, unless  he  possesses  it  under  suspicious  circumstances ;  and  if  a 
question  of  mala  fide  possession  arises,  that  is  a  fact  to  be  raised  by  the 
defendant,  and  submitted  to  the  jury.(A;)  The  distinction  between  the 
two  cases  last  cited  is  obvious  ;  in  both  cases  the  plaintiffs  were  agents 
of  the  payees,  and  as  such  could  of  course  do  only  what  the  payees 
themselves  would  be  authorized  to  do  ;  but  an  endorser  cannot  sue  an 
endorsee,  and  the  first  suit  was  plainly  a  contrivance  to  effect  that  object 
indirectly.  The  last  case  is  an  entirely  different  one  :  there,  the  drawer 
or  maker,  who  was  responsible  to  the  payee  or  bearer,  was  the  defen- 
dant, and  of  course  either  the  payee  or  bearer  could  sue  ;  the  bearer's 
being  an  agent,  could  make  no  difference  except  in  the  form  of  action  ; 
payment  to  him  would  have  been  a  payment  to  his  principal,  and  so  a 
judgment  obtained  by  him  would  belong  to  his  principal.  An  endor- 
ser^ without  consideration,  i.  e.  for  the  accommodation  of  the  maker, 
is  liable,  although  the  circumstances  be  fully  known  to  the  endor- 
^ee,  or  the  note  be  transferred  when  over  due,  where  there  is  no 
fraud.(/) 


(h)  4  Bam.  k  Cress.  325.  6  Dowl.  &        (k)  3  John.  Cas.  259.    7  Cowen,  174. 
Ryl.  379,  S.  C.  3  Caines,  213. 

(i)  6  Mass.  R.  480.  (0  7  John.  361. 

( j)  10  John.  223. 

(12)  15  Wen.  640. 
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It  is  provided  by  statute,(m)  that  in  any  suit  founded  upon  any  nego- 
tiable promissory  note  or  bill  of  exchange,  or  in  ivhich  such  note,  if  pro^ 
duced,  might  be  allowed  as  a  set  off  in  the  defence  of  any  suit,  if  it  ap- 
pear on  the  trial  that  such  note  or  bill  was  lost,  while  it  belonged  to 
the  party  claiming  the  amount  due  thereon,  parol  or  other  evidence  of 
the  contents  thereof  may  be  given,  on  such  trial,  and  notwithstanding 
such  note  or  bill  was  negotiable,  such  party  shall  be  entitled  to  recover 
the  amount  due  thereon,  as  if  such  note  or  bill  had  been  produced.  It 
is  further  declared,  that  to  entitle  a  party  to  such  recovery,  he  shall  ex- 
ecute a  bond  to  the  adverse  party,  in  a  penalty  at  least  double  the 
amount  of  such  note  or  bill,  with  two  sureties,  to  be  approved  by  the 
court  in  which  the  trial  shall  be  had,  conditioned  to  indemnify  the  ad- 
verse party,  his  heirs  and  personal  representatives,  against  all  claims  by 
any  other  person  on  account  of  such  note  or  bill,  and  against  all  costs 
and  expenses  by  reason  of  such  claim. (13) 

It  will  be  seen  that  the  above  enactment  applies  only  to  negoHabU 
paper  ;  the  remedy  upon  lost  bills  and  notes, no^  negotiable^  remains  the 
same  as  it  existed  previous  to  the  Revised  Statutes.  The  object  of  the 
above  statutory  provision  was  to  obviate  the  necessity  of  a  resort  to  the 
court  of  chancery,  which  court  alone,  was  authorized,  independent  of 
any  statute,  to  require  the  necessary  indemnity  in  cases  of  this  kind. 
The  form  of  the  bond  required  by  the  statute  will  be  given  in  a  subse- 
quent part  of  this  work. 

The  party  is  himself  a  competent  witness  to  prove  the  loss  of  a  bill  or 
note,  but  nothing  more  ;{n)  and  in  all  cases,  whenever  a  party  is  per*^ 
mitted  to  prove  by  his  own  oath  the  loss  of  any  instrument,  in  order  to 
admit  other  proof  of  the  contents  thereof,  the  adverse  party  may  also  be 
examined  by  the  court  on  oath,  to  disprove  such  loss,  and  to  account  for 
such  instrument. (o) 

Previous  to  the  Revised  Statutes,  no  action  could  be  sustained  at  law 
on  a  lost  bill  or  note,  if  it  had  been  endorsed  or  otherwise  transferred, 
even  though  transferred  or  lost  after  falling  due,(p)  and  an  indemnity 


(m)  2  R,  S.  327, 28.  (o)  2  R.  S.  327,  §  94. 

(n)  See  post,  ch.  Evidence.  SYeates,  (p)  2  Camp.  211.  10  John.  104.  3 
443.    See  also  12  Wen.  178,  4.  Cowen,  303. 

(13)  In  order  to  charge  the  endorser  of  a  lost  note  the  holder  must  tender  an  in- 
demnity both  to  him  and  the  maker,  at  (he  time  of  demand  and  notice ;  and  should 
the  endorser  sustain  any  injury  by  reason  of  the  holder's  neglect  in  this  particular, 
it  will  be  a  good  defence  at  the  trial.  (2  Hill,  482.)  The  statute  above  referred 
to,  applies  only  to  the  remedy,  and  does  not  affect  any  rights  or  liabiliUes  of  the 
parties  arising  out  of  the  proceedings  to  charge  the  drawers  or  endorsers.    (Id.) 
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tendered  against  it.  (9)  But  if  shovrn,  in  such  case,  that  the  note  was  in 
fact  destrayedy  the  action  could  be  sustained.(r)  Absolute  destruction 
need  not  be  shown  in  order  to  sustain  this  action.  Such  proof  as  shows 
that  the  defendant  cannot  afterwards  be  compelled  to  pay  the  aijciount  to, 
a  bimajide  holder,  will  authorize  a  recoyery.(£)  But  the  bill  or  note 
must  have  been  lost  or  destroyed  by  time,  mistake  or  accident — proof 
that  the  party  who  seeks  to  recover  upon  the  instrument,  deliberately 
and  Toluntarily  burnt  it  himself,  will  not  authorize  the  introduction  of 
inferior  or  secondary  evidence  of  its  contents.(^) 

It  must  appear  affirmatively  that  the  note  or  bill  was  negotiable^  or 
the  plaintiff  will  be  entitled  to  recover  without  tendering  an  indemnity  ^ 
this  was  the  rule  previous  to  the  Revised  Statutes  ;{uy  and  to  bring  a 
case  within  the  provisions  of  the  statute  above  cited,  I  should  think  that 
the  burthen  of  proof  lay  upon  the  defendant  to  show  that  the  instru- 
ment was  negotiable ;  for  it  seems  to  be  settled  that  the  courts  will  not 
presume  a  lost  note  to  be  negotiable.(v) 

An  action  cannot  be  maintained  on  one  part  of  a  bill  cut  in  two,  to  be 
sent  by  post,  one  half  being  lost,  (to)  And  if  a  bill  be  lost  after  actioi\ 
brought,  and  the  defendant  resists  the  action,  and  puts  the  plaintiflf  to 
prove  the  bill,  the  loss  will  be  no  excuse  for  the  non-production  of  th^ 
bill,  and  the  plaintiff  will  not  be  able  to  recover.(a:) 

If  the  holder  of  a  bill  or  note,  negotiable  by  delivery,  lose  it  in  any 
way,  as  by  robbery,  theft,  or  accident,  and  it  get  into  the  hands  of  a  per- 
son not  aware  of  the  loss,  bona  Jide^  and  for  a  sufficient  consideration,^ 
under  circumstances  which  would  not  excite  suspicion  in  a  prudent  and 
ordinary  man^  previously  to  iJts  being  due^  such  person  may  recover  on 
it ;  and  the  original  holder,  who  lost  it,  will  consequently  forfeit  all 
right  of  action  ;(y)  and  if  it  be  paid  by  the  acceptor  or  maker,  after  it 
is  due,  even  to  one  who  is  not  a  bona  fide  holder,  such  payment  is  good^^ 
unless  the  acceptor  or  maker  have  notice  of  the  loss.(z) 

The  action  cannot  be  sustained  unless  the  note  has  been  actually  de- 
livered before  loss. (a)  The  loss  of  a  note  ixi\ay  be  implied  from  lapse 
of  time  since  its  execution ;  thus,  in  an  action  brought  in  1815  on  a  lost 


2  Camp.  214,  n.  (x)  Holt's  N.  P.  R.  144. 

3  Cowen,  909.  (y)  See  Chit  on  Bills,  8tb  Lend.  ed. 
8  Conn.  R.  491.  277;  and  for  instances  of  wnU  of  diu 
12  Wen.  179.  taidion  in  taking  bills  or  notes,  see  id. 

(u)  9  id.  944.  281,  2. 

(o)  See  10  John.  104.    9  Wen.  94,  44.  (x)  See  Chit  on  BUls,  8th  Lond.  ed. 

12  id.  174,  per  Nelson,  J.  278,  286. 

(10)  9  Gamp.  924.    See  2  Nott  It  Me-  (a)  4  Qreenl.  28. 
Coid,  464.    Id.  471,  n. 

Vol.  I.  27 
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note  made  in  1797,  the  court  held,  after  so  great  a  lapse  of  time,  it  was 
incumbent  on  the  defendant  to  show,  either  that  the  note  existed,  or  that 
it  had  been  demanded  of  him.  (6)  Where  a  note  was  offered  in  evidence 
containing  the  name  of  a  subscribing  witness,  accompanied  with  proof 
that  the  note  had  been  torn  and  part  of  it  lost  by  accident,  it  was  held 
that  it  might  be  given  in  evidence  under  the  general  counts,  and  that  its 
mutilated  state  need  not  be  described  in  the  pleadings.  It  is  time  enough 
to  disclose  that  fact,  and  to  account  for  it,  when  the  paper  is  offered  in 
evidence.(c) 

I  endorse  a  note,  payable  to  me  the  first  of  May,  1839,  as  follows  : 
'^  Pay  the  contents  to  J.  S.  the  first  of  April,  1839 ;"  I  am  bound  by  the 
endorsement,  and  may  be  sued  upon  it  at  any  time,  after  the  first  of  April, 
and  cannot  defend  myself  on  the  ground  that  the  note  has  not  fallen  due. 

The  effect  of  a  transfer  by  delivery,  as  it  respects  the  defence  which 
may  be  set  up,  is  the  same  as  a  transfer  by  endorsement ;  but  it  does  not 
of  itself  J  create  any  obligation  in  the  person  delivering  it,  as  an  endorse- 
ment does.(d)  The  circumstances  under  which  he  is  liable  for  the  con- 
sideration of  the  transfer,  will  be  noticed  towards  the  close  of  this  head, 
when  we  come  to  treat  of  how  far  a  bill  or  note  will  operate  as  pay- 
ment of  a  debt.  But  the  law  always  implies  a  warranty,  in  such  trans- 
fer, that  the  bill  or  note  is  not  forged,  even  though  it  be  taken  at  the 
risk  of  the  one  receiving  It.(e)  It  is  not  necessary  for  the  bearer,  in  or- 
der to  sustain  his  action,  to  show  that  he  gave  any  thing  for  the  bill  or 
note,  unless  the  defendant  in  the  first  place  show  some  circumstance  to 
induce  a  suspicion  that  all  is  not  right  with  the  plaintiff;  as  that  the  bill 
or  note  had  been  lost  or  stolen ;(/)  or  that  it  was  executed  under  du- 
ress, and  without  consideration  ;{g)  or  had  been  once  negotiated  fraud- 
ulently  ;{h)  or  fraudulently  obtained  from  the  defendant  ;(t)  or  exe- 
cuted whilst  the  defendant  was  in  a  state  of  intoxication  ;{j)  or  by  false 
pretences.  (A;)  In  such  and  the  like  cases  the  plaintiff  must  show  that 
he  came  by  it  in  the  fair  course  of  trade  ;  and  this,  even  though  the  bill 
or  note  be  endorsed  to  him.(/)  And  where  the  holder  of  a  promissory 
note  has  obtained  possession  of  it  by  fraud,  he  cannot  maintain  an  action 
upon  it  against  any  of  the  parties ;  though  possession  is  prima  fade 


2  Gallia.  R.  351.  (A)  5  Binn.  469. 

2  Hamm.  18.  (t)  4  Tkunt  124.    2  Camp.  574,  and 

See  Chit  on  Bills,  8th  Lond.  ed.    see  also  3  Stark.  R.  134.    Peake'a  R. 

27l. '  Bayley  on  Bills,  66.  216.  - 

(e)  15  John.  240.  ( j)  3  Oamp.  38.    Id.  454. 

(/)  See  Chit  on  Bills,  8th  Loud.  ed.        (£)  3  id.  87«. 

299.  (Z>liid.574.    14  Wen.  ff75;  and  tee 

(g)  1  Camp.  100.  this  last  case  at  large. 
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evideDce  of  a  traDsfer,  yet  if  it  appear  that  the  note  was  obtained  by  the 
fraud  of  the  holder,  this  will  defeat  the  action,  although  the  defendant 
would  be  liable  to  the  triie  owner.(m)  But  in  all  these  cases,  the  de- 
fendant must  give  the  plaintiff  reasonable  notice  of  his  defence,  in  order 
that  he  may  come  prepared  to  repel  it  by  the  necessary  proof  on  his 
part  ;(n)  and  the  defendant  must  accompany  such  notice  With  proof  of 
it  on  the  trial ;  for  mere  notice^  is  not  enough  to  put  the  plaintiff  to  any 
thing  beyond  the  ordinary  proof,  in  order  to  sustain  his  action. (o)  The 
payee  or  any  subsequent  holder  of  a  bill  or  note,  payable  to  bearer^  may 
bind  himself  by  an  endorsement^  the  same  as  if  the  instrument  were  pay- 
able to  order. {p) 

3.  Of  the  &I6HTS  AND  OBLIGATIONS  OF  THE  PARTIES  TO  A  BILL  OR 
NOTE. 

These  relate,  1.  To  the  drawer,  or  endorser  of  a  bill,  before  accept- 
ance, 

2*  To  the  acceptor  of  a  bUl,  and  maker  of  a  note. 

3.  To  the  drawer  and  endorser  of  a  billy  after  acceptance,  and  the  en- 
dorser of  a  promissory  note.  And  herein,  of  the  conduct  which  the  holder 
is  to  pursue  upon  non-acceptance,  and  non-paym,ent,  and  in  giving  notice 
thereof. 

4.  How  any  of  these  parties  may  be  discharged, 

5.  How  far  the  receiving  a  bill  or  note  for  a  debt,  is  a  payment. 

6.  When  a  bill  or  note  is  evidence,  under  the  money  counts. 

1.  By  drawing  and  delivering  the  bill  to  the  payee,  the  drawer  en- 
gages, absolutely  and  irrevocably,  to  the  payee,  and  every  subsequent 
holder  fairly  entitled  to  the  possession,  that  the  drawee  is  capable  of 
binding  himself  by  his  acceptance  ;  that  he  is  to  be  found  at  the  place 
where  he  is  described  to  reside,  if  that  description  be  mentioned  in  the 
bill ;  that  if  the  bill  be  duly  presented  to  him,  he  will  accept  in  writing 
on  the  bill  itself,  according  to  its  tenor  ;  and  that  he  will  pay  it  when  it 
becomes  due,  if  presented  in  proper  time  for  that  purpose.  On  failure^ 
in  any  of  these  particulars,  the  drawer  will  be  iinmediately  liable  to  the 
holder,  whoever  that  may  be,  for  the  amount  of  the  bill,  provided  he 
have  due  notice  of  the  dishpnor.(9)  And  where  acceptance  is  refused,  or 
the  drawee  is  unable  to  bind  himself  by  an  acceptance,  or  for  any  other 


(m)  1  Hall's  Super.  Q.  R.  808.  (p)  3  John.  439. 

(n)  4  Taunt.  114»  and  see  1  Hall's  ,  iq)  Chit  on  Bills,  8th.  Lbnd.  ed.  1214, 

Super.  Ct.  R.  313.  ana  see  cases  cited  2  Am^  Ckwu.  Law^ 

(o)  a  Camp.  596.  249.    4  HUl,  Sll. 
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cause  there  be  no  acceptance,  or  it  is  only  partial,  conditional,  or  other- 
wise limited,  on  presentment  of  the  bill  to  the  drawee,  an  action  lies 
against  the  drawer  immediately,  without  waiting  to  demand  payment 
from  the  drawee ;  or  waiting  for  the  time  when  the  bill  falls  due,  if  pay- 
able at  a  future  day.(r)  And  after  the  action  commenced,  though  it 
afterwards  be  presented  for  payment,  this  will  not  affect  the  right  of  ac- 
tion.(«)  The  drawer  is,  moreover,  liable  to  the  tirawee,  to  indemnify 
him  for  the  money  he  pays  on  the  bill,  if  he  be  not  already  indebted  to 
l^e  drawer,  or  otherwise  have  effects  in  his  hands  belonging  to  the 
drawer ;  and  in  such  case  he  may  have  his  action  for  money  paid  for  the 
drawer,  on  his  paying  the  bill ;  but  if  he  has  not  actually  paid  the  bill, 
but  has  only  given  security  for  it,  or  he  has  sustained  any  cost  or  dam- 
age, the  declaration  must  be  special.'(/)  The  liability  of  the  endorser, 
is  the  same  as  that  of  the  drawer  ;  and  his  endorsement  is  considered 
equivalent  to  the  drawihg  a  ntw  bill.  And  where  a  second  endorser 
paid  part  of  a  note  to  the  endorsee,  who  continued  in  possession  of  it, 
heldj  that  though  he  could  not  maintain  an  afction  oti  the  note,  yet  that 
he  might  recover  the  amount  paid  by  him,  on  a  count  for  money  paid, 
laid  out  and  elcpended.(u)  The  endorser  stands,  in  almost  every  re- 
spect, in  the  situation  of  a  drawer,  except  that  be  is  in  no  case  liable 
over  to  the  acceptor. (t;)  But  the  engagement  of  either,  is,  in  general, 
conditional ;  that  is,  that  the  bill  shall  be  presented  by  the  holder  to  the 
drawee,  for  acceptance,  at  or  before  the  time  when  it  falls  due.  When 
it  shall  be  esteemed  due,  will  hereafter  be  considered,  with  the  mode 
and  time  of  giving  notice  thereof,  when  we  come  to  speak  of  non-pay- 
ment and  notice  thereof,  the  rules  as  to  which  apply  here.  If  a  bill  be 
payable  at  a  certain  time  after  sight,  it  should  be  presented  for  accept- 
ance, within  a  reasonable  time  after  being  drawn,  in  order  to  determine 
the  time  of  its  being  due  ;  but  in  other  cases,  it  is  not  necessary  to  pre- 
isent  it  till  due.(to)  What  is  meant  by  a  reasonable  time,  will  also  be 
considered  hereafter. 

Of  the  rights  and  obligations  of  the  acceptor  of  a  billj  and  the  maker 
'of  a  note. 

2.  The  acceptor  of  a  bill,  or  the  maker  of  a  note,  is  liable  to  pay  the 
money  to  the  payee,  or  any  subsequent  holder,  on  the  same  becoming 


(r)  Chit,  on  Bills,  8tb  Lond.  ed.  216.  (e)  Chit  on  Bills,  8Ui  Lond.  ed.59i5,6. 

4  John.  144.    3  Mass.  R.  567.    1  Day,  (u)  20  John.  867. 

11.    8  Man.  R.  460.    2  Hill,  227,  and  (v)  Chit,  on  Bills,  8th  Lond.  ed.  267. 

•ee  cases  cited  in  Bayley  on  Bills,  Bost.  8  SaUc.  68. 

*€d.  from  4th  Lond.  ed.  215,  n.  a.  (w)  Chit  on  Bills,  8th  Lond.  ed.  301. 

(•)  8  Mass.  R.  460.  1  Pet  25.    2  id.  170. 
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due  ;(14)  and  is  liable  to  an  action,  without  any  demand,  except  in  the 
cases  of  a  bill  or  note  payable  at  sight,  or  at  a  specified  time  after  sight, 
in  which  case  it  must  be  presented.  But  in  no  other  case,  as  between 
the  holder  and  acceptor  of  a  bill,  or  the  maker  of  a  note,  is  a  demand  or 
presentment  necessary,  even  though  it  be  payable  on  demand,  or  at  a 
particular  place^  if  payable  at  a  specified  time. 

The  court  of  common  pleas  -and  king's  bench,  in  England,  formerly 
entertained  different  opinions  as  to  the  nature  of  an  acceptance  of  a  bill 
of  exchange,  payable  at  a  particular  place  ;  the  former  court  holding 
the  place  in  such  case  to  be  a  part  of  the  contract,  and  a  demand  at  the 
place  necessary  to  charge  the  acceptor  or  drawer  ;{x)  and  the  latter, 
that  the  place  in  such  case  was  no  part  of  the  contract,  but  a  mere  di- 
rection, introduced  for  the  conyenience  of  the  holders  of  the  bills,  and 
that  a  demand  at  the  place  was  not  necessary  to  charge  the  acceptor. (y) 
The  case  of  Rowe  v.  Young,  (2  Brod.  &  Bing.  165,)  which  was  decided 
by  the  house  of  Lords,  finally  settled  the  question  in  that  country  in 
-favor  of  the  necessity  of  a  demand 'or  presentment  at  the  place. 

The  supreme  court  of  our  own  state  have,  however,  distinctly  decid- 
"-ed,  in  opposition  to  the  English  authorities,  that  in  an  action  by  the 
^jHiyee  of  a  bill  against  the  acceptor ^  where  the  bill  is  drawn  payable  at  a 
particular  place^  and  accepted,  it  is  not  necessary  for  the  plaintiff  to 
aver  or  prove  a  demand  of  payment  at  the  time  and  place  appointed  ^{z) 
and  the  same  doctrine  prevails  as  between  the  payee  and  maker  of  a 
promissory  note  payable  at  a  particular  time  and  place. (a) 

It  is  well  settled  in  England,  that  where  a  promissory  note  is  made 
payable  at  a  particular  place,  on  demand,  no  action  can  be  maintained 
without  a  previous  demand  ;(&)  but  a  contrary  rule  prevails  in  this  state, 
and  it  is  held,  in  such  case,  not  to  be  necessary  to  present  the  bill  or 
note  at  the  place  for  payment  in  order  to  charge  the  acceptor  or  maker ; 
•and  the  case  decided  in  the  exchequer  chamber,  in  which  the  contrary  is 
held,  (5  Taunt.  30,)  is  expressly  commented  upon  and  overruled,  by  the 
•supreme  court,  in  pronouncing  the  decision  in  17  Johnson,  above  refer- 
red to.     A  remark  of  Ch.  J.  Savage,  in  the  opinion  of  the  court  in  8 


(x)  3  TauDt.  397.   5 id.  844.   2id.  61.        (a)  8  Cowen,  271. 

(6)14   - 


East,   600.     16  id.  110.     6 
Taiint.  30. 

J  14)  After  acceptance  the  drawee  lafMrima  facie  the  principal  debtor ;  the  drawer 
endonen  being  regarded  as  mere  sureties.  And  consequently  no  action  will 
lie  against  the  latter  in  the  name  of  the  acceptor.  (4  Hill,  211.)  But  the  rule  is 
otherwise  where  the  drawee  accepts  and  pays  (or  the  accommodation  of  the  draw- 
era.    In  that  case  he  may  recover  the  amount  in  an  action  for  money. paid  to  their 

(Id.) 
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Cowen,  271,  has  a  tendency  to  mislead  on  this  point,  establishing  as  it 
would  seem  to  do,  the  necessity  of  a  demand  ;  but  by  referring  to  a 
more  recent  case  decided  by  the  same  judge,  (3  Weil.  13,  20,)  it  will  be 
seen  that  the  remark  above  referred  to,  was  intended  merely  as  explan- 
atory of  the  English  law,  but  that  in  our  courts  the  rule  is  as  above  laid 
down. 

If  a  note  be  made  payable  at  the  house  of  A.  B.,  a  demand  at  the 
house,  or  office^  is  sufficient.(<:) 

It  is  no  defence  for  the  acceptor,  or  maker,  that  the  bill  or  note  was 
not  presented  or  demanded,  until  long  after  it  became  due  ;  or  that  in- 
dulgence has  been  given  to  the  drawer,  payee,  endorser,  or  other  par- 
ties.(d)  However,  the  holder  may  discharge  him  by  express  consent, 
even  by  parol ;  but  the  words  must  clearly  amount  to  an  absolute  re- 
nunciation of  all  claim  upon  him  in  respect  of  the  bill ;  and  merely  say- 
ing, that  the  holder  mil  not  come  upon  him  for  the  bill,  is  not  suffi- 
cient.(e)  And  an  acceptor  cannot  avail  himself  of  a  renunciation  on  the 
part  of  a  holder,  of  his  claim  on  him,  unless  it  be  not  only  express,  but 
founded  on  some  consideration. (/)  An  agreement  to  consider  the  ac- 
ceptance as  at  an  end,  and  a  message  from  the  holder  to  the  acceptor  of 
an  accommodation  bill,  ^Hhat  the  business  had  been  settled  with  the  drawer, 
and  that  he  (the  acceptor)  need  not  give  himself  any  further  trouble," 
have  been  held  to  amount  to  a  waiver  of  the  acceptance. (g*)  The  re- 
ceiving a  part  of  the  drawer,  and  taking  a  promise  on  the  back  of  the 
bill  for  the  residue,  at  an  enlarged  time,  will  not  discharge  the  acceptor. 
But  an  agreement  to  discharge  him,  on  his  making  an  affidavit  that  the 
acceptance  is  forged,  will  have  that  effect ;  even  though  the  affidavit  be 
false.     And  if  the  cancellation  or  discharge  be  obtained  by  a  substituted 

* 

security,  known  to  the  party  giving  it,  to  be  invalid,  and  therefore 
fraudulent,  the  holder,  nevertheless,  cannot  treat  the  acceptance  as  still 
subsisting.  (A)  And  a  declaration  by  the  holder,  that  he  should  look  to 
the  drawer  for  payment,  and  that  he  wanted  no  more  of  the  acceptor 
than  another  debt,  not  connected  with  the  bill,  will  not  be  sufficient  to 
discharge  the  acceptor,  not  even  if  the  acceptor  pay  the  debt.(i)  But 
the  acceptor  may  be  discharged,  if  he  has  sustained  damage^  by  the  bill 
not  being  presented  for  payment  at  the  place  appointed  in  it ;  and  an 
alteration  of  the  bill  or  acceptance,  in  any  material  respect,  without  the 

(c)  16  Mart  Lou.  R.  226.  ig)  See  Chit  on  BUls,  8th  Lood.  «d. 


See  Bay  ley  on  Bills,  Boat.  ed.    341. 
Lend.  ed.  123.  (A 

Camp.  35.  (i)  2  Staik.  R.  228. 


from  4th  Lend.  ed.  123.  (K)  Id.  341, 2. 

(«)  1  Camp.  35.  CO 

(/)  2  Stark.  R.  228.' 


OF  THE  ACTION  OF  TRESPASS  ON  THE  CASE.  215  J 


I 


concurrence  of  the  acceptor,  and  even  in  some  cases  with  his  assent,  un- 
less to  correct  a  mistake,  will  discharge  him  from  liability. (^')  And 
where  a  bill  was  accepted,  for  the  accommodation  of  the  drawer,  and 
the  holder,  with  a  knowledge  of  this  fact,  made  an  agreement  with  the 
drawer,  to  give  him  time  for  payment,  without  the  acceptor's  consent ; 
it  was  held,  that  he  was  discharged,(A;)  on  the  ground  of  his  being  a 
mere  surety  of  the  drawer,  and  consequently,  within  the  rule  of  law 
applicable  to  that  relation,  discharged  by  the  holder's  thus  giving  time 
to  his  principal.  But  that  doctrine  has  been  doubted,  and  may  now  be 
considered  as  overruled ;  and  the  rule  seems  to  be,  that  the  holder's 
merely  giving  such  time,  or  taking  a  cognovit  from  the  drawer,  though 
he  have  full  notice  that  the  bill  was  accepted  for  the  accommodation  of 
such  drawer,  will  not  discharge  the  acceptor. (/) 

We  have  seen,  that  the  acceptor  or  maker  may  defend  himself,  on  the 
ground  that  the  holder  is  a  mere  agent,  having  no  interest  in  the  bill  or 
note,  and  that  the  defendant  has  notice  not  to  pay  him ;  but  it  is  oth- 
erwise, if  the  plaintiff  have  any,  the  least  interest,  though  it  be  merely 
a  lien. (m)  The  acceptor  or  maker  are  also  liable  for  interest;  but, 
though  the  promise  be  to  pay  interest  annually,  only  simple  interest  is 
recoverable.(n)  If  payable  at  a  day  certain,  either  without  interest,  or 
at  less  than  the  legal  rate  of  interest,  '^  and  if  not  then  paid,  with  lawful 
interest  till  paid,"  on  default  of  payment  at  the  day,  it  draws  interest 
from  the  date.(o)  The  interest  is  to  be  computed  from  the  day  of  pay- 
ment down  to  the  time  of  entering  judgment.(p)  If  a  bill  or  note 
payable  at  a  given  time  after  date,  be  for  a  specified  sum,  ^'bearing  in- 
terest," interest  shall  be  computed  from  the  date.(9)  And  a  note  paya- 
ble ''  on  demand  with  lawful  interest,"  carries  interest  from  the  date.(r) 

On  a  note  made  in  one  place,  payable  in  another,  interest  is  recover- 
able according  to  the  legal  rate  of  the  place  where  it  is  payable,(^) 
which  must  be  proved  the  same  as  other  facts.  .  And  if  a  bill  be  drawn 
in  one  country,  and  payable  and  accepted  there,  in  an  action  against  the 
acceptor,  interest  is  recoverable  only  according  to  the  legal  rate  of  that 
country,  although  the  suit  be  brought  in  another  ;{t)  and  the  general 


(i)  See  Chit,  on  Bills,  8th  Lend.  ed.  (p)  Burr.  1077. 

346.  W  1  Stark.  R.  452. 

ik)  2  Camp.  185.  (r)  See  Chit,  on  Bills,  8th  Lend.  ed. 

(0  See  Chit,  on  BUls,  8th  Lend.  ed.  664.    1  Stark.  R.  607. 

344.  (t)  20  John.  102.    1  Minor's  R.  417. 

(m)  6  Mass.  R.  430.  1  Pais^e,  220.    4  Yerg^.  462.    See  10 

In)  8  id.  466.    7  Greeia.  48.    5  MU-  Wheat.  367. 

ler's  Lou.  R.  33.  (0  4  John.  183. 

(o)  14  Mass.  R.  177. 
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rule  is,  that  interest  is  payable  according  to  the  law  of  the  place  where 
the  contract  is  made,(u)  or  is  to  be  performed. (t?) 

The  acceptor  of  a  bill,  and  the  maker  of  a  note,  are  not  liable  to  an 
endorser  for  the  costs  which  he  may  have  incurred  in  consequence  of 
default  of  payment  by  them.(u7)  So,  also,  the  acceptor  of  a  bill,  with 
funds,  who  has  failed  to  pay,  is  not  liable  for  the  costs  of  a  suit  against 
the  drawer,  (x) 

A  separate  judgment,  against  one  of  two  joint  makers,  is  no  bar  to 
an  action  against  both.(2/)  A  tender  of  payment,  at  the  day  and  place 
mentioned  in  the  bill  or  note,  only  prevents  interest,  and  t&e  costs  of 
the  action,  but  does  not  discharge  the  debt.(2;) 

A  note  drawn  by  one  partner,  in  the  name  of  the  firm,  though  for  his 
private  debt,  is  prima  facie  binding  on  the  firm. (a) 

An  acceptor  of  a  forged  bill  is  bound  to  pay,  on  the  ground  that  he 
is  bound  to  know  the  hand-writing  of  the  drawer,  which,  after  accept- 
ance, he  cannot  dispute.(&) 

Of  the  rights  and  obligations  of  the  drawer  j  and  endorser  of  a  bill  af- 
ter acceptance^  and  of  the  endorser  of  a  promissory  note.  And  hereiny 
of  the  conduct  which  the  holder  is  to  pursue,  upon  non-acceptance  and 
non-payment,  and  in  giving  notice  thereof 

3.  The  engagement  of  the  endorser  of  a  bill,  after  acceptance,  or  the 
endorser  of  a  promissory  note,  is,  that  the  bill  or  note  shall  be  paid  on 
its  being  duly  demanded  of  the  acceptor  of  the  bill,  or  the  maker  of  the 
note,  and  hia  failing  to  make  payment,  according  to  his  engagemeDt.(c) 
But,  neither  the  endorser,  nor  drawer,  are  liable  for  the  costs  of  a  suit, 
against  any  of  the  other  parties,  without  a  special  promise  of  indemni- 
ty ;{d)  and,  if  the  endorser  have  received  of  the  endorsee,  less  than  the 
face  of  the  instrument,  the  former  is  liable  to  the  latter  only  for  the  sum 
received,  with  interest.(e)  But  the  maker  is  liable  for  the  full  amount.(/) 
An  endorsement  is,  however,  prima  fade  evidence  of  a  full  considera- 
tion, and  it  is  incumbent  on  the  defendant  to  show  the  real  considera- 
tion, if  he  wishes  to  avail  himself  of  its  inadequacy  as  a  defence.(j^) 

Where  a  promissory  note  not  negotiable,  is  endorsed  in  blarJe,  the 
holder  may  write  over  it  a  guaranty  from  the  endorser,  that  the  note 


(u)  1  Pai^,  220.  (h)  1  Binn.  27. 

(o)  2  id.  604.  (e)  See  Chit,  on  Bills,  8th  Lond.  ed. 

(10)  7  McCord,  459.  266. 

(z)  3  Conn.  R.  101.  (d)  9  John.  131. 

(y)  6  Cranch,  253.  (e)  13  id.  52.    15  id.  44.    See  alio  7 
(x)  17  John.  248.    8  Cowen,  271.    3    id.  361,  and  1  Eip.  R.  261. 

Wen.  13.  (/)  Id. 

(a)  13  East,  175.  (g)  6  Cnnch,  322. 
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shall  be  paid. (A)  But  in  a  late  case^  decided  by  our  supreme  court,  the 
doctrine  of  the  last  cases,  to  the  extent  above  laid  down,  has  been  ques- 
tioned ;  and  in  speaking  of  the  cases  decided  in  13  John.  175,  and  in  14 
id.  349,  they  say,  ^^  that  in  these  cases,  where  the  plainti£f  was  al- 
lowed to  write  a  guaranty,  oyer  the  endorser's  name,  the  endorser  was 
either  present,  and  agreed  to  guaranty  the  payment,  or  it  appeared  in 
proof  that  he  knew  the  extent  of  his  endorsement  to  be  as  alleged.  But, 
that  where  I  agree  with  you,  to  buy  goods,  to  be  paid  for  with  an  en- 
dorser, and  I  draw  a  note  payable  to  you  or  order,  which  1  get  my 
friend  to  endorse,  without  his  engaging  any  farther  than  by  his  mere 
endorsement ;  he  is  liable  only  in  the  character  of  s^  ^cond  endorser, 
and  is  entitled  to  notice  of  non-payment,  the  ^me  as  if  the  note  had 
been  first  endorsed  by  you,  and  to  all  other  privilege^  incident  to  the 
character  of  an  endorser."  And  it  seems  from  this  case,  that  a  note 
may  be  thus  endorsed  by  a  second  endorser  previo^s  to  its  being 
endorsed  by  the  first;  who  should  afterwards  endorse  it  himself, 
which  then  throws  the  instrument  into  a  proper  shape  for  suit  in 
the  ordinary  mode.(i)  But  still,  the  doctrine^  as  laid  down  in  3 
Mass.  R.  274,  in  its  application  to  the  circumstances  of  the  case  there 
considered,  is  not  questioned  by  the  supreme  court,  and  they  admit, 
that  where  such  a  note  is  endorsed,  the  endorser  intending  thereby  to 
give  the  maker  credit  with  the  payee ;  there,  the  endorser  would  be  lia- 
ble to  the  payee,  or  any  subsequent  endorsee,  eyen  though  the  ordinary 
steps  to  charge  him  as  endorser  be  not  taken  ;  and  the  blank  endorse- 
ment may  be  filled  up,  as  laid  down  in  Massachusetts,  with  a  guaranty 
in  these  words  :  ^}  For  value  received,  I  undertake  to  pay  the  money 
within  mentioned,  to  i!.  F."  (the  payee.)  {j)  The  endorsement  of  i^ 
note  not  negotiable  is  a  direct  and  positive  undertaking  to  pay  the  note 
to  the  endorsee,  and  not  a  conditional  one  to  pay,  if  the  maker  does  not, 
on  demand,  after  due  notice.(15) 

Where  the  endorsee  brings  a  suit  against  the  endorser,  and  another 
against  the  maker,  and  the  endorser  finally  pays  off  the  claim,  and  set- 
tles the  suit  with  the  endorsee,  but  they  agree  that  the  suit  brought 
against  the  maker  shall  nevertheless  proceed  for  the  endpr^er's  benefit, 
the  maker  cannot  avail  himself  of  these  circumstances  to  defeat  the 
9uit  against  him. (A;)     And  in  an  action  by  tl^e  endorsee  of  a  note  against 


(h)  8  Mass.  R.  274.    13  John.  176.        ( i )  Id.  ibid.    j9ee  ante,  p.  198. 
14  id.  849.  (k)  13  John.  m. 

(i)  See  17  John.  326.    12  id.  159. 

(16)  8  Wen.  421.    8  Gaines,  137. 
Vol.  I.  ?8 
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the  maker,  it  is  no  defence  that,  in  consequence  of  the  insolvency  of  the 
maker,  the  payee  sold  it  to  the  plaintiff  for  much  less  than  the  sum  due 
upon  it,  and  upon  a  verbal  condition  that  the  plaintiff  would  exact  of  the 
maker  only  about  as  much  as  the  plaintiff  gave  for  the  note  ;(/)  and  a 
covenant  by  the  payee  of  a  promissory  note,  not  to  sue  the  maker  with- 
in a  limited  time,  cannot  be  pleaded  in  bar  to  an  action  brought  within 
the  time,  by  a  person  to  whom  the  note  was  endorsed  after  it  became 
due.(m) 

But  we  have  seen,  that  in  general,  the  engagement  of  the  endorser, 
like  that  of  the  drawer,  is  conditional ;  that  the  bill  or  note  shall  be 
paid,  on  its  being  duly  demanded.(16)  This  demand  cannot  be  made 
till  the  money  is  due  ;  and  it  must,  in  general,  be  demanded,  in  order  to 
charge  the  drawer  or  endorser,  the  very  day  when  it  falls  due ;  and 
hence  it  becomes  material  to  know  when  the  law  adjudges  this  to  be  the 
case.  What  I  shall  here  notice  with  regard  to  that  time,  is  equally  im- 
portant in  determining  the  period  when  a  bill  must  be  presented  for  ac- 
ceptance. When  a  bill  or  note  is  payable  on  demand^  or  when  no  time 
is  mentioned,  it  is  construed  to  be  payable  presently,  and  no  days  of 
grace  are  allowed  ;(n)  and  it  was  at  one  time  said  to  be  questionably, 
whether  these  days  should  be  allowed,  upon  a  bill  payable  at  sight;  but 
it  appears  now  to  be  considered  as  settled,  that  days  of  grace  are  to  be 
allowed  in  the  last  case.(o)  Where  a  note  mentions  no  time  for  pay- 
ment, it  must  be  declared  on  as  a  note  payable  on  demand. (/>)  In  re- 
spect to  notes  payable  on  demand,  or  where  no  time  of  payment  is  men- 
tioned, the  general  rule  is,  that  payment  should  be  demanded  within  a 
reasonable  time  after  they  are  issued  or  received  by  the  holder.(9)  This 
must  depend  on  the  circumstances  of  each  particular  case,  on  the  dis- 
tance of  the  parties  from  each  other ^  the  course  of  the  post,  &c. ;  and 
this  time  must  also  be  accommodated  to  other  business  and  affairs  oflifty 


7)  9  Pick.  R.  163.  (p)  1   Conn.   R.   404.    See  Chit  on 

\m)  8  id.  229.  Bills,  8th  Lond.  ed.  410. 

^fi)  See  Chit,  on  Bills,  8th  Lond.  ed.        (g)  Id.  412.    2  Caines,  369.    3  John. 

41().    8  John.  374.    Id.  189.  13  Mass.    Cas.  5.    Id.  259.    6  Cowen,  484.    7  id. 

R.  131.    2McCord,  246.  705. 

(o)  See  Chit,  on  Bills,  8th  Lond.  ed. 
409,10. 

(16)  In  order  to  charge  the  endorser  of  a  note  made  by  two  or  more  persons,  not 
partners,  a  demand  must  be  made  of  both  makers.  (Per  Nelson,  Ch.  J.  5  Hill, 
832.)  But  if,  after  a  bill  has  been  accepted  by  partners  as  such,  one  of  them  dies, 
it  is  sufficient  to  present  the  bill  at  the  surviyor's  place  of  business,  in  order  to 
charge  an  endorser.  No  demand  need  be  made  of  the  representative  of  the  de- 
ceased partner.    (2  Hill,  635.) 

The  auties  of  a  notary,  in  presenting  bills  and  notes  for  payment,  cannot  be  per- 
formed by  his  clerk,  or  a  third  person.  He  ipust  demand  payment  himself.  (3 
mil,  53.    4  id.  129.) 
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vrith  the  holder;  and  a  party  is  not  bound  in  any  case  to  present  a  bill 
or  note,  payable  as  above,  on  the  same  day  it  is  issued  or  received  by 
him;  it  suffices,  in  all  cases,  for  the  presentment  to  be  made  at  any  time 
during  business  hours  on  the  day  after  it  is  received.{r)  However,  it 
isj  in  general,  advisable,  where  the  parties  reside  in  the  same  place,  to 
present  the  bill  or  note  for  payment  the  next  morning  after  re- 
ceived ;  and  if  the  acceptor  or  maker  reside  at  a  distance,  it  should 
be  transmitted  for  payment  by  the  next  post ;  it  will,  however,  be 
sufficient,  in  such  case,  to  transmit  the  bill  or  note  for  payment  by 
the  regular  post,  on  the  day  after  it  is  received  ;(5)  and  it  need  not  be 
sent  by  the  most  direct  route,  especially  if  it  be  not  customary  to  do 
80.(0  I^  would  be  well  to  present  it  on  the  day  of  receiving  it, 
if  possible ;  but  the  next  day  for  presenting  it,  or  the  post  on  the  day 
after  it  is  received  for  sending  it  to  be  demanded,  should  not  be  allowed 
to  pass,  unless  for  some  very  substantial  reason — such,  perhaps,  as  we 
shall  see  hereafter,  would  excuse  the  usual  notice  of  non-payment. 
What  is  a  reasonable  time,  is  a  question  of  law,  to  be  determined  by  the 
court,  when  the  facts  are  ascertained,  (u) 

But  although  the  above  rules  prevail  between  the  party  delivering  and 
the  party  receiving  from  him  a  bill  or  note  so  payable,  yet  it  must  not 
be  understood  that  the  ultimate  presentment  for  payment  can  be  delay- 
ed for  any  indefinite  time,  by  successive  transfers  between  numerous 
parties,  and  by  each  party  on  the  day  after  he  has  received  the  bill  or 
note,  transferring  it  to  another  ;  for  if  there  should,  by  that  means,  be 
an  unreasonable  number  of  days  occupied,  the  party  or  parties  first  trans- 
ferring the  instrument,  and  other  of  the  earlier  parties,  would  probably 
be  considered  discharged  from  liability,  in  case  the  person  who  issued 
the  note  so  payable  should  in  the  mean  time  fail ;  and  no  prudent  party 
should  permit  any  delay  in  presentment,  especially  if  there  be  the  least 
reason  to  doubt  the  solvency  of  the  party  to  pay.  It  is  perfectly  clear, 
that  if  a  party  who  has  received  such  a  bill  or  note,  do  not  on  the  next 
day  present  it,  or  forward  it  for  presentment,  in  due  time  on  the  next 
day,  nor  transfer  it,  but  locks  it  up^  or  keeps  it,  he  thereby  forfeits  all 
claim  upon  the  person  from  whom  he  received  it.(17) 


(r)  See  Chit,  on  Bills,  dth  Lond.  ed.  m  9  Mart.  Lou.  R.  326.    2  Manh. 

413.    See  also  4  Mason,  336.    6  Cowen,  454,  and  see  4  Mason,  336. 

484.  7  id.  705.   3  John.  Cas.  5.    Id.  259.  (u)  1  Cowen,  397.   See  Chit  on  Bills, 

10  Mart.  Lou.  R.  88.  8th  Load.  ed.  412.    7  Cowen,  705.    2 

($)  See  Chit,  on  Bills,  8th  Lond.  ed.  Caines,  372.     1  Pet  578.    10  Mart.  Lou. 

415,  16,  17.  R.  88. 

(17)  See  Chitty  on  BUls,  8th  Lond.  ed.  418,  414. 
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An  action  does  not  lie  on  a  bank  check  against  the  drawer ,  until  after 
notice  of  presentment  and  non-payment.  (21  Wen.  372.)  See  this 
case  at  large,  as  to  the  degree  of  diligence  necessary  on  the  part  of  the 
holder,  in  making  presentment  of  a  cheeky  and  giving  notice  of  non-pay- 
ment, and  also  as  to  the  distinction  between  bank  chedks  and  hills  of  ex- 
change. See  also  20  Wen.  19J2,  which  contains  much  useful  doctrine 
in  regard  to  the  law  applicable  to  checks. 

When  a  bill  or  notie  is  payable  at  a  certain  day,  as  so  long  after  date, 
laifter  ^ight,  ^fter  dem^and,  or  on  any  other  particular  day,  mentioned  in 
the  bill  or  note,  it  is  not  payable  at  the  time  the  wo^ds  naturally  import, 
but  the  acceptor  or  maker,  has  till  the  third  day  after,  and  exclusive  of 
the  day  expressed,  in  which  to  make  the  payment  \  and  he  has  thevAo/e 
of  this  third  day,  in  which  to  pay,  and  no  action  can  be  brought  against 
him  till  the  morning  of  the  next  day.(t7)  (18)  And  this  is  equally  the 
case,  where  the  bill  or  note  is  not  negotiable.(ii?)  On  this  third  day^ 
land  not  before,  payment  should  be  demanded  ;  and  if  demanded  before, 
the  demand  would  be  a  mere  nullity.(x)  Thus,  when  a  bill  is  made 
payable  the  first  day  of  September,  it  is  not  due  till  the  fourth.  And  an 
laction  canndt  be  brought  upon  it  till  the  fifth.  Where  a  note  was  made 
payable  ^^  on  the  first  day  of  May  next,^ed,"  it  was  held  that  no  days 
bf  grace  werie  to  be  allowed. (19) 

When  a  bill  or  note  is  drawn  payable  so  long  after  sight,  or  after  de^ 
mand,  or  afteir  a  certain  event,  the  day  of  presenting  the  bill  for  accept- 
ance, or  the  note  for  payment,  or  the  happening  of  the  event,  is  to  be 
excluded  In  the  computation  of  time,  as  is  also  the  day  of  the  date,  where 
it  fs  payable  so  long  after  date.(y)  Thus,  if  a  bill  drawn  payable  ten 
dayft  ^fter  isight,  be  presented  for  acceptance  on  the  first  day  of  Septem- 
ber^ the  ten  days  expire  on  the  eleventh,  and  the  bill,  by  the  addition 
of  the  days  of  grace,  becomes  due  on  the  fourteenth.  Or,  if  a  note 
dated  the  first  day  of  September,  be  payable  two  months  after  date,  it 
becomes  due  the  first  bf  November  ;  then  add  the  three  days  of  grace, 
imd  it  carries  you  to  the  fourth  of  November  before  a  demand  can  be 


(o)  See  Chit  on  Bills,  8th  Lond.  ed.  Mason,  179.     12  Mass.  ft.  d9.     8  id. 

406,7,9.    SCowen,  aOS.  458. 

(to)  6  T.  R.  123.  (y)  See  Chit,  on  Bills,  8th  Lond.  ed. 

Ob)  See  Chit  on  Bills,  8th  Lond.  ed.  406,  12.    Bvles  On  Bills,  120.    8  Mus. 

402.    2  Wheat  277.    12  John.  423.    1  R.  453. 

(18)  A  bill  of  exchange  drawn  upon  the  cashier  of  a  bank,  and  accepted  bj 
him  in  his  official  character,  payable  to  the  order  of  the  payee,  at  a  future  day,  u 
a  bill  of  exchange,  entitled  to  days  of  grace,  and  is  not  a  bank  check  or  draft  fall- 
ing due  at  the  time  specified  in  it    (SS  Wen.  678.) 

(19)  7  Mart.  Lou.  Rep.  460. 


J 


OF  THE  ACrriON  OF  TRESPASS  bN  THE  CASE.  221 

made,  so  as  to  charge  an  endorser  ;  but  if  that  day  be  Sunday,  then  the 
demand  can  be  made  on  the  third  ;  for  another  rule  is,  that  where  a  bill 
or  note  is  payable  so  many  months  after  a  certain  time,  date  or  eveht^ 
the  computation  must  in  all  cases  be  made  by  calendar ^  and  not  by  tuiiar 
months,  except  otherwise  expressed. (z)  When  one  month  is  longer 
than  the  succeeding  one,  it  is  said  to  be  a  rule  not  to  go,  in  the  compu- 
tation, into  a  third  month  ;  thus,  on  a  bill  dated  the  28th,  29th,  30th, 
or  Slst  January,  and  payable  one  month  after  date,  the  time  expiries  on 
the  28th  of  February  in  common  years,  and  in  the  three  latter  cases,  in 
leap  year,  on  the  29th.(a) 

In  these  cases,  where  a  time  certain  is  specified,  it  should  be  com- 
puted according  to  the  above  rules  ;  and  the  demand  of  the  acceptor^  or 
maker,  should  be  made  on  the  third  day  of  grace,  precisely.  In  order 
to  make  this  demand,  deliver  the  bill  or  note,  or  send  it  by  letter  to 
some  disinterested  person,  who  can  be  a  witness,  and  request  him  to 
make  the  demand,  pointing  out  to  him  the  third  day  of  grace,  which  he 
should  do,  at  the  same  time  making  a  memorandum  of  the  day.  This 
letter,  or  the  possession  of  the  bill  or  note,  would  be  such  evidence  of 
authority  to  make  the  demand,  ad  the  acceptor  or  maker  would  be  legal- 
ly bound  to  credit.(20)  And  so  of  a  parol  authority  to  a  notary.(6) 
This  demand  must  be  made,  in  order  to  charge  an  endorser  or  drat^er, 
of  the  acceptor  or  maker  personally,  wherever  he  i^  found,  except  the 
bill  or  note  be  payable  at  another  place,  in  which  case  the  demand  must 
be  made  tbere.(c)  In  the  first  edition  of  this  work  ^  different  rule  was 
laid  down  as  to  the  place  of  demand,  upon  the  authority  of  the  case  in 
3  John.  Cas.  71.  The  case  does  not,  however,  establish  the  legality  of  a 
personal  demand  at  any  place^  in  case  of  a  bill  or  note  payable  at  any 
^particular  placcj  to  charge  an  endorser  or  drawer.  In  that  case  the  note 
was  made  payable  at  a  particular  bank,  and  a  demand  was  made  on  the 
maker  personally,  and  not  at  the  bank,  and  no  objection  made  to  the  de- 
mand ;  held,  that  the  dematid  was  sufficient.  That,  however,  was  not 
an  action  against  an  endorser,  but  was  a  case  in  which  one  partner,  hav- 
ing given  his  own  note  for  a  partnership  debt,  the  question  was,  the  note 
being  unpaid,  whether  the  holder  had  used  such  diligence  to  obtain  pay- 
ment of  the  note",  as  would  enable  him  to  maintain  a  suit  for  the  origi- 


(x)  See  Chit,  on  Bills,  8th  Lend.  ed.        (6)  7  Mtis.  R.  483,  and  see  Chit,  on 
406,  4^2,  and  see  1  R.  S.  615,  §  4.  Bills,  8th  Lend.  ed.  429.     18  John.  280. 

(a)  See  Chit,  on  Bills,  Sth  Lend.  ed.    2  Har.  &  Oiil,  478. 


(c)  16  East,  110.    Id.  112. 
(20)  See  1  Pick.  Rep.  401. 
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nal  detaand  against  the  partnership.  If  the  acceptor  or  maker  be  gone 
from  home,  it  should  be  presented  to  his  agent,  who  has  been  used  to 
pay  money  for  him,  if  he  have  any  such  to  be  found  at  his  house  ;{d) 
and  if  he  have  no  such  agent,  it  is  sufficient  to  demand  it  at  his  honse, 
or  place  of  business,  of  his  wife  or  servant  ;(e)  or,  in  their  absence,  of 
some  other  person  belonging  to  the  family,  or  if  no  person  be  at  home, 
or  to  be  found,  or  if  the  acceptor  or  maker  has  absconded,  of  course  no 
demand  is  necessary. (y*)  But,  where  the  maker  or  acceptor  has  mere* 
ly  removed  from  his  former  place  of  residence,  still  continuing  to  reside 
in  the  state,  a  demand  should  be  made  at  his  place  of  residence,  at  the 
time  the  money  becomes  due ;  though,  where  he  has  left  the  United 
States,  or  removed  into  another  state,  a  personal  demand  is  not  necessa- 
ry. A  demand  at  his  former  residence,  or  at  the  village,  city  or  towir, 
where  the  note  is  dated,  has,  in  such  case,  been  held  sufficient.(g)  It 
is  sufficient  evidence  of  demand  of  payment,  and  of  refusal  to  pay  a 
note  payable  at  a  particular  place,  if  the  note  be  left  there,  and  no  funds 
are  provided  to  take  it  up. (20)  Mere  absence  from  home  when  a  bill, 
payable  after  date,  is  presented,  is  not  a  refusal  to  accept;  but  such  ab- 
sence, when  the  bill  is  due,  amounts  to  a  refusal. (21)  And  if  the  ac- 
ceptor or  maker  appoint  by  parol,  a  particular  place  of  demand,  the  bill 
or  note  may  be  demanded  there,  even  though  he  be  absent.(A)  If  a  bill 
be  accepted,  or  note  signed  by  an  agent,  the  principal  being  abroad,  it 
may  be  demanded  of  the  same  agent,  when  due^  if  the  principal  continue 
abroad. (i)  If  a  particular  place  of  payment  be  mentioned  in  the 
instrument,  the  holder  should,  of  course,  make  his  demand  at  that 
place.(y)  (22)  However,  being  there  at  the  time  and  place,  with  the 
bill  or  note,  ready  to  receive  payment,  is  sufficient  ;{k)  and  this,  ai 
least^  is  essential  provided  he  mean  to  hold  the  drawer  or  endorsers.(/) 
And  notwithstanding  the  maker's  insolvency  and  absence  from  the  state, 


(d)  2  Camp.  696.     Holt's  N.  P.  R.  (ft)  12  Mass.  R.  172. 
313.  ( t)  2  Taunt.  206. 

(e)  2  Esp.  R.  512.    5  id.  265.  ( j)    See  cases  cited  by  Judge  Vaa 
(/)  4  Mass.  K.  45.     Ld  Raym.  743,  Ness,  17  John.  257,  8,  9,  and  260. 

and  see  3  Oreenl.  82.  (k)  6  Mass.  R.  524. 

(g)  14  John.  114.    9  Wheat.  598.    3  (/)  13  id.  556,  aad  see  2  Hall's  Super. 

Ham.  R.  307.    6  Wheat.  140.  a.  R.  112. 

'20)  7  Wen.  160. 

^21)  1  Peters'  iiep.  25. 

^^22)  Where  a  bill  of  exchaDge,  not  mentioning  finy  place  of  payment,  was 
drawn  upon  and  accepted  by  partners  atf  such,  one  of  whom  died  before  it  became 
due,  it  was  held  that  a  presentment  of  it  for  payment  at  the  sarviving  partner's 
place  of  business,  was  sufficient  to  cham  an  endorser ;  and  that  no  demand  need 
De  made  of  the  personal  representative  of  the  deceased  partnei.    (2  Hiil^  635.) 
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unless  the  note  is  at  the  place  when  it  becomes  clue,  in  the  hands  of 
some  one  authorized  to  receive  payment,  no  demand,  actual  or  virtual, 
can  be  made.(23)  An  express  waiver  of  7iotice  of  demand,  does  not^ 
waive  the  necessity  of  a  demand^  but  the  endorsee  should  be  careful,  if 
he  mean  to  save  the  whole  of  the  usual  ceremony,  in  charging  his  en- 
dorser, to  have  him  sigQ  a  special  endorsement,  waiving  both  demand 
and  noticje,{m)  Nor  will  an  agreement  made  at  the  time  of  executing 
a  note,  between  the  endorsee  and  the  maker,  that  the  money  shall  not 
be  demanded  at  the  time  when  the  note  is  made  payable  on  the  face  of 
it,  excpse  delay  of  the  demand,  in  order  to  charge  the  endorser,  beyond 
the  ordinary  time,  especially  where  the  endorser  is  not  a  party  to  the 
agreemient.(24)  Where,  however,  the  payee  transfers  a  negotiable 
note,  and  at  the  same  time  guarantees  its  payment,  if  not  collected  of 
the  maker  by  due  course  of  law^  ^nd  also  waives  notice  of  demand,  de- 
mand^ as  well  as  notice^  is  waived. (25)  No  particular  form  of  words 
is  necesssiry  in  presenting  a  bill  or  note  and  demanding  payment.  The 
bill  or  note  should  be  exhibited  to  the  acceptor,  maker,  or  other  proper 
person,  w4  some  words  made  use  of  amounting  to  a  request  to  pay. (26) 
If  the  third  day  of  grace  fall  on  Sunday  ;  or  the  fourth  of  July  y  which 
is  kept  as  a  day  of  public  rejoicing,  and  therefore  generally  produces  a 
suspension  of  business  ;  or  ^  festival ^  in  which  the  holder's  religion  for- 
bids secular  business  ;  or  a  day  of  public  rest ;  the  demand  should  be 
made  on  the  day  preceding  the  third  day  of  grace  \{n)  and  the  notice  of 
non-payment  may  be  given  or  sent,  either  on  the  day  of  the  demand,  or 
on  Monday^  on  the  fifth  of  July^  or  on  the  day  succeeding  the  religious 
festival  of  the  holder,  or  day  of  public  rest,  &c.(o)  If  a  note  payable 
in  specific  articles,  fall  due  on  Sunday ^  it  shall  be  adjudged  payable  on 
the  Monday  {o\\owing,{p)  And  to  charge  the  endorser  of  ?i  post-dated 
bank  check  falling  due  on  Sunday,  {the  day  of  its  date,)  presentment  for 


(m)  6  Mass.  R.  524.     11  Wen.  629.  (o)  2  Caines,  343.    2  Camp.  602,  and 

(n)  Ld.  Ravm.  743.    2  Caines,  343.    see  3  Bos.  &  Pull.  601.    7  Wen.  460. 

2  Caines'  Cas.  In  Er.  196.    2  Camp.  602.        (p)  3  Conn.  K.  69. 

6  Wheat.  102.    4  Wen.  566.    2  Hill,  587. 

4  id.  129. 

(23)  12  Pick.  Rep.  132. 

C24)  1  Cowen,  397. 

(25^  11  Wen.  629. 

{26)  Business  hours,  in  respect  to  the  time  of  presentment  and  demand  of  bills 
and  notes  have  generally  ranged  through  the  whole  day,  down  to  the  hours  of  rest 
in  the  evening ;  except  where  the  paper  is  due  from  a  bank.  (2  Hill,  635.)  Ac- 
cordingly ^ere  a  notary's  certificate  of  protest  of  a  bill  stated  a  presentment  for 
payment  at  the  office  of  the  acceptor,  on  the  proper  day,  and  that  the  office  was 
closed,  &c.  but  was  silent  as  to  the  how,  it  was  yet  held  sufficient;  as  regularity 
in  (bis  particular  should  be  presumed.    (Id.) 
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payment  must  be  made  on  the  next  day,  and  notice  of  non-payment  giv- 
en to  the  endorser.  Presentment  on  Saturday,  the  day  preceding  its  ma- 
turity, is  a  nullity,  and  discharges  the  endorser.  Where  the  day  of  per- 
formance of  contracts,  other  than  instruments  upon  which  days  of  grace 
are  allowed,  falls  on  Sunday^  that  day  is  not  counted  ;  and  cQ^ipliancc 
with  the  stipulations  of  the  contract  on  the  next  day,  is  deeij^ed  in  law  a 
performance. (5}7)  And  if  a  bank  have  usages  and  by-laws,  respecting 
demand  and  notice,  those  who  deal  there  are  bound  by  them  ;  and  if  a 
note  be  made  for  negotiation  at  a  bank  whose  custom  is  to  demand  pay- 
ment and  to  give  notice  on  the  fourth  day,  that  custom  forms  a  part  of 
the  law  of  the  contract,  and  the  parties  are  presumed  to  agree  to  be  gov- 
erned in  that  case  by  the  usage.  And  the  same  rule  applies  when  a 
bank,  by  usage,  treats  a  particular  day  as  a  holy-day,  though  not  legally 
known  as  such,  and  makes  demands  and  gives  notices  on  the  day  pre- 
ceding, (g)  But  the  usage  in  these  cases  must  be  known  to  the  parties, 
otherwise  they  are  not  bound  by  it ;  though  it  has  been  held  in  Massa- 
chusetts, that  a  demand  upon  the  maker  of  a  note  in  conformity  with 
the  usage  of  a  bank,  of  which  he  was  cognizant,  was  sufficient  to  charge 
an  endorser,  (r) 

The  same  demand  of  payment,  in  time  and  manner y  and  the  same  no- 
tice of  non-payment^  as  is  necessary  to  charge  an  endorser ^  is  necessary 
to  charge  the  drawer  of  a  bill ;  and  a  bill  must,  moreover,  be  presented 
for  acceptance,  according  to  the  above  rules,  in  order  to  charge  the 
drawer.  But  before  I  go  farther,  it  is  perhaps  proper,  that  I  should  no- 
tice one  exception  to  the  la^t  remark,  forming  a  very  prominent  distinc- 
tion between  bills  of  exchange  and  promissory  notes,  and  which  consti- 
tutes almost  the  only  real  difference  between  them,  in  respect  to  the 
necessity  of  making  a  demand^  and  giving  notice. 

We  have  already  remarked,  that  the  holder  must  take  the  same  steps 
to  charge  the  drawer  as  the  endorser  ;  and  indeed  the  endorsement  of  a 
bill  or  note,  is  not  only  in  reality^  but  very  nearly  in  form,  equivalent  to 
the  drawing  a  new  bill.  The  only  difference  in  form  is,  that  the  sum 
mentioned  in  the  Mil  or  note^  is  ordered  to  be  paid,  instead  of  a  new  or 
original  sum,{s)  And  so  complete  is  this  analogy^  that  although  a  bill 
or  note  do  not  contain  the  words,  order^  or  hearer^  or  any  other  words 


(9)  9  Mass.  R.  155.    14  id.  303.   4  id.        (r)  Id. ;  and  see  17  Mass.  R.  449. 
245.    6  id.  449.    9  Wheat.  581.    11  id.        (s)  See  Chit,  on  BUIs,  Brookf.  ed.  125. 
431.    1  Pet.  25.    lHar.&  Gill,  239.    3    Id.  8th  Lend.  ed.  266. 

Pick.  R.  414.    6  Har.  &  John.  18Q. 

*     .  \> 

(27)  20  Wen.  905. 
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constituting  them  negotiable  ;  yet,  if  a  person  put  his  name  on  the  bade 
of  such  a  bill  or  note,  he  is  liable  as  endorser  ;  not  that  the  bill  or  note 
will  pass,  by  such  an  act,  so  as  to  enable  the  endorsee  to  maintain  an  ac- 
tion in  his  name,  against  the  acceptor  or  maker ;  but  because  it  is  equiv- 
alent to  drawing  a  new  order  or  bill  ;{f)  and  he  is  rather  in  the  nature 
of  a  drawer  than  an  endorser^  who  must,  we  have  remarked,  however, 
be  charged  by  the  same  demand  and  notice  as  an  endorser.  But  there  is 
this  distinction  in  fact ^  between  drawing  an  original  bill  and  making  a 
derivative  one,  by  endorsement :  the  drawer  always  knows,  or  is  pre- 
sumed to  know,  whether  he  have  funds  in  the  drawee's  hands,  to  enable 
him  to  pay  the  draft ;  and  the  law  always  presumes  in  the  first  instance, 
that  he  has  such  funds ;  as,  that  there  is  a  balance  due,  in  the  course  of 
their  deal,  from  the  drawee  to  the  drawer,  or  that  money,  bills  or  notes, 
have  been  deposited  in  his  hands,  to  answer  his  acceptance,  as  well  as 
that  the  endorser,  or  assignor,  has  given  value  for  it  ;(u)  and  for  this  rea- 
son, it  is  always  safest  to  make  a  demand,  and  give  notice  to  the  drawer 
or  endorser,  just  as  though  these  were  the  facts.  If  the  drai^ee  accept 
the  bill  this  is  an  acknowledgment,  on  his  part,  that  he  has  funds  of  the 
drawer  in  his  hands,  to  the  amount  of  the  bill.  But  the  presumption 
that  he  has  funds  may  be  rebutted.  He  may  show  that  he  accepted  and 
paid  the  bill  for  the  accommodation  of  the  drawer  |  and  then,  in  the 
absence  of  any  express  stipulation,  the  law  will  imply  an  undertaking  on 
the  part  of  the  drawer  to  indemnify  the  drawee,  who,  on  this  implied 
obligation^  may  have  an  action  against  the  drawer ;  but  not  on  the  bill.{28) 
Should  the  holder  either  neglect  altogether  to  present  the  bill  for  accept- 
ance ;(t;)  or,  if  accepted,  should  afterwards  neglect  to  make  demand  of 
payment,(t0)  or  to  give  notice  of  non-acceptance,(x)  or  non-payment(y) 
of  the  bill  to  the  drawer,  and  yet  is  able  to  prove  that  the  drawee  had 
no  funds,  or,  as  it  is  legally  called,  effects^  of  the  drawer  in  his  hands, 
to  pay  the  bill ;  this  will  excuse  the  holder's  laches :  for  there  is  no 
chance  that  the  drawer  should  sustain  any  damage,  for  want  of  such 
notice.  But  if  the  drawee  have  effects^  to  never  so  small  an  amount,  at 
the  time  the  bill  is  drawn,  even  though  before  acceptance  they  are  ap- 
propriated or  withdrawn  ;(z)  or  if  the  bill  be  drawn  under  such  circum- 


(t)  See  Chit,  on  Billi,  Brookf.  ed.  219.        (x)  Id.  356,  and  see  also  1  Caines,  159. 
1  BrJI.  194.    2  id.  249.  1  T.  R.  405. 

(u)  See  Chit,  on  Bills,  Brookf.  ed.  166.        (y)  Chit,  on  Bills,  8th  Lond.  ed.  467, 


Id.  8th  Lond.  ed.  356.    21  Wen.  502.         9,  and  see  8  Har.  &  John.  381. 
o)  Id.  300.  (z)  See  Chit,  on  Bills,  8th 

[vf)  Id.  389.  858.    2  Nott  ^  McCoid,  433. 


(28)  31  Wen.  602. 
Vol.  I.  29 
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stances  as  might  induce  the  drawer  to  entertain  a  reasonable  expectation 
that  the  bill  would  be  accepted  and  paid^  although  there  be  no  funds  in 
the  drawee's  hands,(29)  these  steps  must  be  taken  ;(a)  and,  if  neglected, 
the  law  presumes  that  the  drawer  may  have  sustained  damages,  and  the 
holder  cannot  recover  against  him.(&)  But  this  want  of  effects,  forms 
no  excuse,  for  not  giving  notice  to  the  endorser  of  a  bill ;  although  he 
endorsed  only  for  the  accommodation  of  the  drawer.(c)  Yet  it  has  been 
decided  in  Virginia,  that  where  a  bill  was  drawn  and  endorsed  for  the 
accommodation  of  the  drawer,  without  any  consideration  passing  be- 
tween the  parties,  and  no  expectation  that  it  would  be  paid  by  the 
drawee,  that  no  notice  need  be  given  to  the  endorser.(d) 

And  the  general  rule  with  respect  to  the  necessity  of  notice,  seems  to 
be,  that  where  the  drawer  or  endorser  can  by  possibility  suffer  an  injury 
or  damage  by  the  failure  to  give  them  notice,  they  have  in  all  cases 
a  right  to  strict  notice,  unless  they  waive  that  right  or  forfeit  it  by  their 
own  fraud,  (e) 

These  effects  should  in  general,  either  be  money  or  an  indebtedness 
in  money,  from  the  drawee  to  the  drawer  ;  though  actual  value  in  the 
drawee's  hands,  is  not  necessary ;  as  if  the  bill  be  drawn  with  a  bona 
fide  expectation  of  assets  in  the  hands  of  the  drawee,  as  upon  the  faith 
of  consignments  not  yet  come  to  hand,  or  upon  the  ground  of  some  fair 
mercantile  agreement.(/)  But  goods  in  the  hands  of  the  drawee  upon 
a  credit  from  the  drawer,  are  not  considered  effects  so  as  to  require  no- 
tice to  the  drawer  upon  a  bill  made  payable  long  before  that  credit  ex- 
pires.(g)  And  although  the  drawer, or  other  party,  may  not  have  ad- 
vanced money  or  goods  to  the  drawee,  yet  if  he  has  deposited  short  bilk 
or  policies,  or  even  title  deeds  in  his  hands,  or  has  accepted  cross  bills^ 
and  had  reasonable  ground  to  expect  that  the  drawee  would  accept  er 
pay  in  respect  thereof,  he  is  entitled  to  the  usual  notice.(A)  And  where 
the  drawer  had  no  effects  in  the  hands  of  the  acceptor,  from  the  time  of 
drawing  the  bill  till  it  became  due,  but  the  acceptor  had  received  from 


(a)  See  Chit  on  Bills,  8th  Lend.  ed.  332.    3  Bon.  &  Pull.  239.    15  East,  216. 

356,and  per  Green,  J.  4  Rand.  R.  557.  16  id.  43.    3  Bam.  &  Aid.  619.  4  Cranch, 

(h)  See  Chit  on  Bills,  8th  Lend.  ed.  141.    1  Har.  &  Gill,  468.    7  Har.  k 

357,  and  see  also  7  Mass.  R.  449.    15  John.  381.    4  Rand.  553.    8  Barn,  k 

East,  216.  Cress.  610.    6  Bing.  623.    2  Camp.  503. 

c)  7  Mass.  R.  449.  (g)  4  Maule  &  Sclw.  226. 

'd)  4  Rand.  R.  553.  (h)  See  Chit  on  Bills,  8th  Lond.  ed. 

^e)  Id.  558,  per  Green,  J.  359. 
0  2  T.  R.  713.    1  Esp.  R.  302.   Id. 


[?) 


(29)  7  Greenl.  Rep.  126.  And  see  20  John.  146.  And  a  written  aatbority  for 
the  drawer  to  draw  haa  been  held  to  be  enough  to  induce  such  expectation.  (1 
Hawk's  Rep.  194. 


OF  THE  ACnON  OF  TRESPASS  ON  THE  CASE.  227 

the  drawer,  prior  to  the  bill  on  which  the  action  was  brought,  accept- 
ances of  the  drawer,  upon  which  he  had  raised  money,  some  of  which 
acceptances  had  been  returned  dishonored,  and  others  were  outstanding, 
it  was  held  that  the  drawer  was  entitled  to  notice.(t)  And  where  there 
were  mutual  dealings,  and  an  open  account  between  the  drawer  and 
drawee,  and  the  latter  had  received  considerable  shipments  of  cotton 
from  the  drawer,  and  accepted  previous  bills,  but  on  account  of  the  fall 
of  price  in  cotton,  its  value  was  not  equal  to  the  accepted  bills,  and  the 
last  bill  was  therefore  protested  for  want  of  funds  ;  held  that  the  drawer 
was  entitled  to  notice  of  non-acceptance.(30) 

The  acceptor  is  a  competent  witness  for  the  plaintiff,  to  prove  that  he 
had  no  effects  of  the  drawer  in  his  hands ;  for  though  a  recovery  by  the 
plaintiff,  may  perhaps  relieve  him  from  his  liability  to  the  present  plain- 
tiff, yet  there  is  still,  prima  faciBy  a  debt  due  from  himself  to  the  drawer, 
and  the  evidence  given  by  him  in  such  action  cannot  have  any  effect  in 
an  action  to  be  brought  against  himself.(j') 

Hardly  any  thing,  except  want  of  effects,  will  excuse  this  omission  of 
demand  and  notice.     Even  the  death,  bankruptcy,  insolvency,  or  im- 

« 

prisonment  of  the  acceptor,  though  known  to  the  drawer,  will  not  have 
this  effect  ;{k)  but  the  demand  should,  in  case  of  death,(/)  be  made  of 
bis  personal  representative,  whether  executor  or  administrator,  and  if 
there  be  neither,  then  at  the  house  of  the  deceased — and  this,  although 
the  endorser  be  such  personal  representative  ;  and  of  the  insolvent  and 
assignees  in  the  latter  instances  ;(m)  and  even  where  the  drawer  is  in- 
solvent, the  endorser  is  entitled  to  notice.(31)  And  so,  though  the 
drawee  inform  the  drawer,  before  the  bill  is  due,  or  presented,  that  he 
will  not  pay  it.(7i)  Where  a  partnership  drew  a  bill  upon  one  of  the 
firm,  who  accepted  it,  notice  of  non-payment  was  held  unnecessary.(o) 
And  where  the  drawer  informs  the  payee  that  he  has  withdraw^n  the 
funds  on  which  the  bill  was  drawn  ;  or  where  he  forbids  the  drawee  to 
pay  it,  of  which  the  drawee  informs  the  payee  before  payable,  no  de- 
mand or  notice  is  necessary.(32). 


i)  Ry.  &  Mood.  N.  P.  Cas.  84.  (0  See  Chit  on  Bills,  8th  Lond.  ed. 

^  >)  1  Esp.  R.  332.    2  Camp.  310.  389.    1  Nott  &  McCord,  439.   3  Pet  87. 

^.j)  See  Chit  on  Bills,  8th  Lond.  ed.  7  id.  287. 

360.    Id.  386.    9  Mass.  R.  205.    Id.  408.  (m)  See  Chit,  on  BUls,  8th  Lond.  ed. 

'2  Gaine<i,  343.    1  Serg.  &  Rawle,  334.  386,  398. 

10  Mass.  R.  52.     12  id.  89.    2  Conn.  R.  (n)  3  Camp.  107. 

126.    2  Bay,  217.  (o)  1  id.  82.    20  John.  176. 

30)  20  John.  146. 

^31)  See  cases  cited,  2  Am.  Com.  Law,  245. 
/32)  2  Nott  &  McCord,  251.    Id.  257,  note  (a). 
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And  in  an  action  by  an  endorsee,  against  an  endorser,  the  plainti£f  is 
not  bound  to  prove  a  demand  on  the  promisor,  if  it  appear  that  he  ab- 
sconded before  the  note  became  payable.(l) 

And  even  i9?hen  there  is  a  warU  of  effects^  if  the  drawer  c^ti  shbif , 
that  in  fact  he  has  sustained  damage,  for  want  of  notice,  he  is  still  not 
liable,  (p) 

Where  the  acceptance  is  a  conditional,  or  partial  one,  or  is  qualified^ 
or  limited  in  any  way,  so  as  to  differ  from  the  terms  of  the  bill,  notice 
must  be  given,  if  the  holder  mean  to  resort  to  the  drawer  or  endorser, 
the  same  as  if  no  acceptance  had  taken  place  ;  unless,  indeed,  where 
there  has  been  a  total  acceptance  upon  a  cbndition  which  has  been  com- 
plied with.(9)  But  if  the  holder  receive  a  limited  acceptance,  he  must 
be  bound  by  it  in  resorting  to  the  drawee  for  payment.(2) 

Having  noticed  the  above  distinction,  I  shall  here  dismiss  all  further 
attention  to  presentment  for  acceptance,  and  notice  of  non-acceptance  \ 
because,  in  all  other  points,  they  are  governed  by  the  same  rules,  as  de- 
mand^ and  notice  of  non-payment ^  of  which  I  shall  now  resume  the  con- 
sideration. The  rules  relating  to  demand,  and  notice  of  non-payment 
to  the  endorser,  must  be  complied  with  in  regard  to  the  drawer,  if  it  be 
intended  to  charge  him,  unless,  indeed,  as  we  shall  see  hereafter,  where 
acceptance  has  been  refused.  This  would  dispense  with  demand  and 
notice  of  non-payment. 

After  a  neglect  or  refusal  to  pay,  upon  a  demand  of  the  acceptor  or 
maker,  the  next  step,  if  you  mean  to  hold  the  endorser,  is,  to  give  him 
notice  of  such  demand  and  non-payment ;  and  where  a  demand  on  the 
maker  cannot  be  made,  notice  to  the  endorser  is  equally  necessary.(r) 
No  particular  form  is  necessary  for  this  notice.(3)  It  should  import 
that  a  demand  has  been  duly  made,  payment  refused  or  neglected,  and 
that  the  holder  looks  to  the  endorser  for  payment.  He  may  inform  the 
endorser  of  this  himself^  or  send  word  by  some  other  person  ;  and,  as  it 
may  be  necessary  to  prove  it,  the  latter  is  the  safer  course,  unless  there 
be  some  witness  present  to  attest  his  own  notice  ;  and  it  need  not  be  in 
writing  ;(4)  a  verbal  notice  is  sufficient. (5)    In  order  to  prevent  miscon^ 


(p)  See  Chit,  on  Bills,  8th  Lend.  ed.        (r)  1  McCord,  839. 
481, 484.  («)  4  Wen.  566. 

(9)  Id.  829,  860. 

(1)4  Mass.  Rep.  45. 

(2)  7  Greenl.  126. 

(3)  2  Hill,  587.    Yet  (he  notice  will  be  bad  unless  it  import  that  the  bill  or  note 
has  been  dishonored.     (Id.) 

(4)  Whether  a  written  notice  of  dishonor  is  or  Is  not  sufficient,  In  itself,  must  be 
determined  by  the  court  as  a  matter  of  law.    Accordingly  where  a  notice  to  IIm 
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structioD,  however,  the  better  way  would  be  to  draw  up  a  notice  substan- 
tially,  in  this  form  : 

To  Mr.  James  Jackson^ 

SlB, 

I  have  caused  payment  of  a  certain 
note,  given  by  Richard  Roe  to  you,  for  fifty  dollars,  dated  the  first  day 
of  June,  1839,  payable  to  you  or  order,  ten  days  after  date,  and  endorsed 
by  you  to  me,  to  be  this  day  duly  demanded  of  the  maker,  who  did  not 
make  payment  thereof.  I,  the  endorsee,  do  therefore  look  to  you,  the 
endorser,  for  payment  thereof.  JOHN  STILES. 

Dated  June  14th,  1839. 

This  notice  can  easily  be  varied,  to  meet  the  case  of  a  drawer  or  en- 
dorser of  a  bill,  or  a  first,  second,  or  third  endorser,  &c.,  or  a  case  of 
non-acceptance  of  a  bill.  The  following  form,  in  substance,  is  suggest- 
ed by  Mr.  Chitty,(/)  as  expedient  to  be  adopted  upon  the  dishonor  of  a 
bill,  and  it  may  be  readily  altered  and  adapted  to  every  particular  case : 

Saratoga  Springs,  July  5th,  1839. 
SiB,  (or  Gentlemen,) 

I  hereby  give  you  notice,  that  the  bill  of  exchange,  dated  1st  May, 

1839,  last  past,  drawn  by  A.  B.  of ,  in  the  county  of ,  on  C. 

D.,  of ,  and  whereby  the  said  A.  B.  requested  the  said  C.  D.  two 

months  after  the  date  thereof,  to  pay  to  the  said  A.  B.  or  his  order,  $60, 

and  which  was  endorsed  by  the  said  A.  B.  to  E.  F.  of ,  and  by  the 

said  E.  F.  to  G.  H.  of  ,  and  also,  by  the  said  G.  H.  to  you,  and 

also,  by  you,  and  whereof  I  am  now  the  lawful  holder,  was  on  yesterday 
the  4th  day  of  July  instant,  duly  presented  to  the  said  C.  D.  for  pay- 
ment thereof,  but  was  and  is  unpaid  and  dishonored,  the  said  C.  D. 
stating  that,  &c.  {according  to  the  answer  given  by  C.  D.)  and  I  request 
.you  immediately  to  pay  the  amount  to  me,  to  prevent  the  expense  of 
litigation.  I  am  sir,  (or  gent.,) 

Yours,  ob'ly, 

L.  M. 
To  J.  £.,  Merchant,  or  Messrs.  J.  K. 

A  Co.  {according  to  the  fact.) 


(()  See  Chit,  on  Bills,  8th  Lond.  ed.  501,  n.  (p). 

•ndoner  of  a  note  stated  that  demand  had  been  made  of  the  maker,  on  the  fourth 
iff  July,  and  payment  refused,  though  it  was  proved  that  a  regular  demand  had  also 
been  made  the  day  previous,  it  was  held  that  the  notice  was  insufficient,  and  that 
t^  question  whether  the  endorser  had  or  had  not  been  misled  by  it  should  not  have 
been  submitted  to  the  jury.    (Ransom  ▼.  Mack,  2  Hill, 587.) 
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But  as  before  remarked,  no  particular  form  is  necessary  for  these  no- 
tices,  and  the  court  in  4  Barn.  &  Cress.  339,  (6  Dowl.  &  RyL  606,  S.  C.) 
say,  ^^  There  is  no  precise  form  of  words  necessary  to  be  used  in.  giving 
notice  of  the  dishonor  of  a  bill  of  exchange,  but  the  language  used  must 
be  such  as  to  convey  notice  to  the  party  what  the  bill  is,  and  that  pay- 
ment of  it  has  been  refused  by  the  acceptor  ;"  and  in  that  case  a  notice 
in  the  following  form  was  held  insufficient,  on  the  ground  that  i^  did  fu^ 
apprize  the  party  of  the  fact  of  dishonor^  but  contained  a  mere  demand 
of  payment:  "  I  am  desired  to  apply  to  you  for  the  payment  of  the  sum 
of  J£150,  due  to  myself,  on  a  draft  drawn  by  Mr.  Case  on  Mr.  Case, 
which  I  hope  you  will  on  receipt  discharge,  to  prevent  the  necessity  of 
law  proceedings,  which  otherwise  will  immediately  take  place."  Though 
the  description  of  the  bill  or  note,  be  not  exact,  as  if  the  time  of  its  fall- 
ing due  be  mistaken,  or  the  name  of  the  maker  or  acceptor,  or  the  sum 
for  which  it  was  given,  still  if  the  error  be  not  calculated  to  mislead,(5) 
or  if  it  be  enough  to  put  the  party  on  enquiry,  the  notice  is  good  ;  as  if 
there  be  no  other  bill  or  note  payable  to  the  one  mentioned  as  payee,  and 
the  like  :  (its  sufficiency  being  a  question  of  fact  for  the  jury.)(tt) 
Though  the  amount  of  the  bill  or  note  be  erroneously  stated,  and  no 
date  given,  if,  from  the  facts  appearing  on  the  trial,  the  jury  are  satis- 
fied that  the  party  was  not  misled  by  the  notice,  they  are  authorized  to 
find   a   verdict  against   him.(v)      But  when  the  facts  are  conceded, 

the  sufficiency  of  notice,  is  a  question  of  law  to  be  decided  by  the 
court.(io)  (6). 

The  notice  need  not  state,  that  the  acceptor  or  maker  was  absent,  so 
that  no  personal  demand  could  be  made  ;  for  any  act  equivalent  to  a  de- 
mand, several  instances  of  which  we  shall  hereafter  mention,  may  be 
called  a  demand  in  this  notice.(2:)  And  where  the  acceptor  or  maker, 
on  demand  of  payment,  pays  part  of  the  money  due,  this  need  not  be 
mentioned  in  the  notice  of  non-payment. (y) 

This  notice  cannot  be  given  by  a  stranger  to  the  bill ;  it  should,  in 


(u)  12  Mass.  R.  6.    2  John.  Cas.  337.        (w)  3  id.  75.    3  Hill,  520. 

(v)  9  Wen.  279.    Notice  of  non-ac-        (x')  8  Mass.  R.  260.    2  Caines,  121. 
ceptance,  need  not  be  accompanied  with        (if)  1  John.  Cas.  131.     16  John.  41. 
a  copy  of  the  bill  and  protest:  notice 
alone  is  sufficient    15  Wen.  527. 

(5)  But  the  old  cases,  holding  that  the  operation  of  a  notice  of  dishonor,  defect- 
ive in  its  frame  may  depend  upon  the  question  whether  the  party  has  in  point  offset 
been  misled  by  it,  have  oeen  overruled.  And  it  is  now  settled  that  whether  a  notice 
is  <v  is  not  sufficient  in  itself  must  be  determined  by  the  court  as  a  matter  of  law. 
(2  HUl,  587.) 

(6)  See  ante,  p.  228,  note  (4). 
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general,  come  from  the  holder,  or  some  one  authorized  by  him,  or  some 
one  liable  as  endorser ;  but  not  necessarily  from  the  person  \7ho  holds 
the  bill  when  dishonored.  And  it  suffices  if  it  be  given  by  a  party  to  it, 
or,  after  the  bill  is  dishonored,  by  any  person  who  would,  on  the  same 
being  returned  to  him,  have  a  right  of  action  upon  it,  and  after  paying 
it,  be  entitled  to  require  reimbursement.(z)  The  holder  who  receives 
and  endorses  it  for  the  sake  of  collection  only,  although  a  mere  agent, 
is  to  be  considered  as  the  real  holder,  for  the  purpose  of  receiving  and 
transmitting  notices.(7)  A  notice  to  the  drawer  from  the  drawee  of  a 
bill  who  has  refused  acceptance,  is  not  sufficient.(a)  But  in  an  action 
by  the  endorsee  against  a  drawer,  notice  of  dishonor  from  the  acceptor 
has  been  held  valid. (&)  It  is  not  sufficient  notice,  to  leave  the  note 
with  the  endorser,  who  is  an  attorney,  for  collection  of  the  maker.(c) 
If  two  or  more  payees  endorse  their  individual  names,  not  being  part- 
ners, all  should  have  notice  ;{d)  and  unless  all  have  notice,  it  is  sup- 
posed, that  neither  can  be  charged. (e) 

Make  a  copy  of  your  notice,  and  send  it  on  the  day,  or  the  day  after 
the  demand,  at  farthest  ^{f)  by  your  friend,  to  the  endorser,  if  he  reside 
in  the  same  town  with  you,  having  first  compared  the  draft  and  copy,  to 
see  that  they  agree.  It  is  sufficient  proof  of  its  being  a  copy,  that  you 
read  the  original  yourself,  and  he  looks  over  you  upon  the  copy,  and 
finds  it  to  agree. (g)  He  should  then  put  the  initials  of  his  name  on  the 
draft  read,  to  remember  it  by  ;  and  proceed  immediately  to  deliver  the 
notice  to  the  endorser.  If  both  parties  live  in  the  same  town,  the  no- 
tice should  be  personal  or  left  at  the  dwelling  house  or  place  of  business 
of  the  endorser  ;(&)  but  if  they  do  not  live  in  the  same  town,  it  is  al- 
ways sufficient  to  let  your  friend  do  up  the  notice  as  a  letter,  and  put  it 
in  the  post-office,  so  that  it  will  go  by  the  next  regular  post  after  the  de- 
mand.(t)  But  the  post  of  the  next  day  after  the  demand,  will  do,  though 
a  post  depart  the  day  of  the  demand,  and  after  it  is  made.(j)  (8)     This 


(z)  Chit  on  Bills,  8th  Lend.  ed.  627.        (g)  3  Day,  499. 

8  Wen.  173.  W  1  Conn.  R.  329.    20  John.  372.  10 

a)  HMasg.  R.  116.  lohn.  490.    2  Hill,  587.    4  id.  129.    5 

hS  4  Camp.  87.  id.  236. 

c)  11  John.  180.  (0  Id. 

d)  1  Conn.  R.  367.  (j)  2  Wheat.  377.    2  Bam.  &  AM. 

e)  See  4  Cowen,  126.  496.   20  John.  146,  and  see  5  Cowen,  303. 


)  2  Caines,  343.    1  John.  Cas.  328. 


(7)  2  Hall's  Super,  a.  Rep.  112. 

(8)  The  <'  next  day,"  in  tlie  sense  of  the  rule  as  to  reasonable  notice  of  protest 
through  the  post,  is  the  next  huatntMs  day  ;  and  therefore  where  protest  takes  place 
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notice  is  sufficient,  even  though  the  letter  miscarry,  or  the  endorser  be 
absent,  and  so  cannot  receive  it. (A;) 

This  letter  should  be  directed  to  the  drawer's  or  endorsees  place  of 
residence,  though  he  reside  at  a  place  different  from  that,  where  the  bill 
or  note  is  made  payable,  provided  his  residence  can  be  ascertained ;(/) 
and  so,  though  he  reside  at  a  place  different  from  the  one  at  which  it  is 
dated,  if  his  residence  be  within  the  state.  But  if  he  has  removed  oat 
of  the  state,  a  demand  at  the  place  where  the  bill  or  note  is  dated,  or  at 
his  former  place  of  residence,  will  be  sufficient.(m) 

Notice  of  protest  sent  by  mail  to  the  town  where  the  party  resides,  is 
sufficient,  although  there  be  several  post-offices  in  the  same  town,  unless 
it  appear  that  the  holder  knew  that  it  should  be  directed  in  a  different 
manner  ;  or  now,  by  statute^  (Sess.  Laws  of  1835,  p.  152,)  unless  the 
party,  when  affixing  his  signature  to  a  bill  or  note,  specifies  thereon  the 
post-office  to  which  notice  must  be  addressed. (9) 

The  holder  is  required  to  use  reasonable  diligence  in  ascertaining  the 
endorser's  residence,  and  such  notice  must  be  given  as  will  be  most  like- 
ly to  reach  him.(n)  (10)  But  where  the  holder,  at  the  time  of  the  dis- 
count of  the  note,  knew  the  defendant's  residence,  who  had,  intermediate 
its  discount  and  maturity,  changed  his  place  of  abode  without  the  hold- 
er's knowledge,  it  was  held  that  a  notice  sent  to  his  place  of  residence 
at  the  time  of  its  discount,  was  sufficient ;  and  in  such  case  it  was  held, 
that  the  question  of  diligence  could  not  arise,  except  in  cases  where  the 
party  knows  or  ought  to  know  that  there  is  occasion  for  its  exercise.(o) 
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k)  6  Mass.  R.  316.    9  id.  159.  (m)  14  John.  114.    9  Wheat  598,  and 

*l)  13  John.  432.    5  Binn.  541.     16    see  ante,  p.  221,  222. 
John.  218.  (n)  4  Wen.  398,  401. 

(o)  3  id.  408. 


on  Saturday,  a  notice  mailed  on  the  following  Monday  is  in  time.  (1  Hill,  263.) 
If  two  mails  leave  on  the  day  for  sending  notice,  and  one  closes  before  the  usual 
business  hours,  a  notice  is  regular  if  transmitted  by  the  other.  (Id.)  And  in 
charging  consecutive  endorsers  By  notices  from  one  to  the  other,  the  party  receiving 
notice  is  never  bound  to  forward  it  to  his  immediate  endorser  on  the  same  day  it 
reaches  him,  but  may  wait  until  the  next,    (Id.) 

(9)  21  Wen.  10. 

(10)  Where  notice  of  protest  has  been  directed  to  an  endorser  at  a  wrong  place, 
the  question  whether  due  diligence  was  previously  used  in  endeavoring  to  ascertain 
his  residence,  belongs  to  the  court,  as  matter  of  law,  and  not  to  the  jury ;  provided 
there  be  no  dispute  about  the  facts.  ^3  Hill,  520.)  And  where  a  notaij  who  had 
misdirected  notice  to  an  endorser,  testified  that  he  previously  made  ineffectual  in- 
quiry of  persons  in  the  bar-room  of  a  hotel,  and  of  others  whom  he  either  met  at  the 
post-office  or  in  the  street,  but  was  unable  to  name  any  of  them,  it  was  held  not  evi- 
dence of  due  diligence;  especially  as  it  appeared  that  a  more  thorough  inquirf 
would  have  proved  effectual.  ^Id.)  And  see  this  case  further,  with  teferance  to 
the  extent  of  the  inquiry  requisite. 
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And  if  the  notice  be  directed  to  a  place  differing  from  the  endorser's 
or  drawer's  residence,  but  to  a  post-office  where  he  usually  gets  his  let- 
ters, such  a  direction  will  be  proper,  though  there  be  a  post-office  in  the 
town  where  he  resides  ;{p)  and  a  notice  sent  to  the  town  at  which  the 
note  was  dated,  where  the  holder  was  informed  by  the  one  for  whom  he 
discounted  the  note,  the  endorser  resided,  and  where  he  did  reside  until 
a  few  weeks  before  the  date  of  the  note,  was  held  sufficient.(g)  (11) 

Independent  of  the  act  of  1835,  which  declares  it  sufficient  to  direct 
a  notice  of  non-payment  to  the  city  or  town  where  the  person  sought  to 
be  charged  resided  at  the  time  of  drawing,  marking  or  endorsing  the 
note  or  bill,  unless  he,  at  the  time,  specified  thereon  the  post-office  to 
which  he  required  notice  to  be  addressed,  the  commercial  law  never  re- 
quired more.     It  was  not  previously  necessary  that  the  notice  should  be 
addressed  to  the  post-office  nearest  to  the  residence  of  the  party,  when 
there  were  several  post  offices  in  the  same  town.(r)     Where  an  endorser 
resided  in  one  town,  within  two  and  a  half  miles  of  a  post-office,  and 
carried  on  business  in  another  town,  where  there  was  also  a  post-office, 
four  and  a  half  miles  from  his  residence,  and  he  received  letters  and 
kept  a  postage  account  at  the  latter  office,  held,  that  notice  of  non-pay- 
ment might  be  sent  to  either  place. (f)     And  a  notice  sent  to  a  iaum  de- 
signated by  the  agent  who  procured  the  discount  of  a  note  at  a  bank,  in 
answer  to  an  inquiry  made  by  the  cashier  at  the  time  of  the  discount,  was 
held  sufficient,  although  there  happened  to  be  four  post  offices  in  the 
town,  and  the  post-office  of  the  name  of  the  town  was  nine  miles  dis- 
tant from  the  residence  of  the  endorser,  while  another  post-office  in  the 
same  town  was  kept  at  the  very  place  where  he  resided. (12)     Suther- 
land, J.  in  5  Wen.  688,  says  :  "  If  the  holder  of  a  note  is  ignorant  of 
the  place  where  the  endorser  resides,  and  cannot  ascertain  it  after  dili- 
gent inquiry,  notice  sent  to  the  place  where  the  note  bears  date  will  be 
sufficient.     If  no  place  appears  on  the  face  of  the  note,  notice  must  be 
sent  to  the  place  where,  according  to  the  best  information  to  be  obtain- 
ed, the  endorser  will  most  probably  be  found." 

Where  the  holder  of  a  bill  was  ignorant  of  the  drawer's  place  of  res- 
idencei  but  it  appeared  that  he  had  not  used  due  diligence  to  make  en- 


(p)  16  John.  218.  (r)  23  id.  620. 

(g)  5  Wen.  587.  (s)  4  id.  828. 


(11)  But  a  notice  directed  to  the  place  where  the  paper  is  dated,  is  not  sufficient 
to  charge  the  drawer  or  endorser  if  be  does  not  reside  there,  and  no  enquiry  is 
made  as  to  his  place  of  residence.    (3  Hill,  520.    24  Wen.  358.) 

(12)  16  Wen.  364. 
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qairy,  a  notice  put  into  the  post-office,  directed  to  a  place  other  than 
that  in  which  the  drawer  lived,  was  held  to  be  insufficient.(13) 

And  where  the  bolder  was  ignorant  of  the  endorser's  residence,  but 
sent  a  notice  with  due  diligence  to  a  person  acquainted  with  it,  with  a 
request  to  direct  it,  who  did  so,  it  was  held  sufficient.(/) 

Where  information  of  the  dishonor  of  a  bill  is  sent  to  an  agent  who 
is  not  a  party  to  the  bill,  for  the  purpose  of  collection,  with  a  request  to 
give  notice  to  the  drawers,  and  he  omits  to  give  such  notice  until  the 
next  day  after  receiving  such  information,  the  drawers  are  discharged; 
being  a  mere  agent,  he  should  have  given  immediate  notice.(14) 

This  notice  should  not  be  given  before  a  demand,  even  though  the 
demand  be  on  the  same  day,  and  if  so  given,  it  is  a  nullity  ;  but  after 
demand,  it  may  be  given  on  the  same  or  next  day,  at  the  choice  of  the 
holder.(u) 

An  agent  receiving  for  collection,  before  maturity,  a  bill  payable  on 
a  particular  day  after  date,  is  held  to  strict  vigilance  in  making  present- 
ment for  acceptance ;  and  if  chargeable  with  negligence,  is  subject  to 
the  payment  of  all  damages  sustained  by  the  owner  ;  but  the  agent  may 
show  circumstances  tending  to  mitigate  damages,  or  to  reduce  the  re- 
covery to  a  nominal  amount.(15) 

If  the  endorser  or  drawer  be  dead,  notice  should  be  given  to  his  ex* 
ecutors  or  administrators,  if  known  to  the  holder  ;(16)  but,  if  neither 
the  death  nor  personal  representatives  *  be  known  to  him,  the  usual  no- 
tice is  sufficient ;  and  where,  in  the  latter  case,  a  notice  was  left  at  the 
endorser's  late  dwelling  house,  and  another  sent  by  post  to  his  family  in 
the  country,  (he  having  died  at  sea,)  this  was  held  sufficient.(i;)  (17) 


(0  3  Conn.  R.  489.  1  Hill,  11.  2  3  Camp.  193.  12  John.  422,  and  sm  9 
id.  687.    See  also  18  John.  240.  McCord,  134. 

(u)  2  Caines,  343.     6  Mass.  R.  449.        (v)  17  John.  25. 

(13)  3  Conn.  Rep.  101.    Sec  15  Wen.  527. 

(14)  3  Wen.  276. 
hs)  20  Wen.  321. 

(16;  And  if  one  of  several  endorsers  dies  before  the  note  fails  due,  it  sernns  no 
recovery  can  be  bad  against  the  survivor  without  showing  that  the  estate  of  his  co- 
endorser  was  duly  charged  with  notice.     (Per  Nelson,  Ch.  J.  5  Hill,  232.^ 

Whether  notice  of  non-payment  given  to  one  of  several  executors  is  sufficient 
as  against  all  ?  Qtiere.     (Per  Cowen,  J.  5  Hill,  236.) 

(17)  Where  the  holder  of  a  note  was  apprised,  before  it  fell  due,  that  one  of  the 
endorsers  was  dead,  that  his  will  had  been  duly  proved,  and  that  it  was  at  the  sur- 
rogates's  office  in  the  village  where  the  holder  resided ;  it  was  held  that  notice  of 
non-payment  sent  by  mail,  directed  to  the  deceased  endorser,  instead  of  his  per- 
sonal representatives,  was  not  sufficient  to  charge  his  estate.  Otherwise  had  (fa« 
notice  reached  the  personal  representatives  within  the  time  which  would  hare  oidi- 
narily  elapMd  if  directed  to  them.    (5  Hill,  236.) 
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A  notice  to  produce  the  letter  on  the  trial,  is  not  necessary,  and  a 
t^opy  is  good  evidence  Mrithout  it  ;{v))  or  it  may  be  proved  by  parol  ;(x) 
for  it  is  said  that  v^here,  from  the  nature  of  the  proceedings,  the  party 
must  know  that  the  contents  of  a  written  instrument  in  his  possession 
will  come  in  question,  it  is  not  necessary  to  give  him  notice  to  produce 

it.(y) 

The  sudden  illness  or  death  of  the  holder,  or  his  agent,  will  be  an 
excuse  for  want  of  a  regular  notice,  to  any  of  the  parties,  provided  it  be 
given  as  soon  as  possible  after  the  impediment  is  removed ;  and  so  will 
the  absconding,  or  absence  of  the  drawer  or  endorser,  if  he  be  advised 
by  notice  on  his  return  ;  or,  if  the  holder  be  ignorant  of  the  drawer  or 
endorser's  place  of  residence,  it  is  sufficient  if  he  use  reasonable  dili- 
gence to  discover  where  he  may  be  found  ;  and  what  is  reasonable  dili- 
gence, is  a  question  of  fact  for  the  justice  sitting  alone,  or  the  jury  un- 
der his  direction.  And  it  is  enough  that  the  holder  make  enquiry  at  the 
residence  of  the  drawer  of  a  bill,  or  the  maker  of  a  note,  for  the  resi- 
dence of  the  payee.  But  the  loss  of  an  accepted  bill  or  note,  or  a  mis- 
take in  directing  a  letter,  or  the  bankruptcy  of  a  drawer  or  endorser, 
would  be  no  excuse. (z) 

Where  the  holder  is  ignorant  of  the  residence  of  the  drawer  or  en- 
dorser, it  is  not  enough  that  he  barely  enquire  for  him  at  the  place  where 
the  bill  or  note  is  payable ;  but  he  should  enquire  of  others,  whose  names 
appear  upon  the  instrument,  or  others  of  the  same  name,  if  he  can  find 
any  in  the  city  directory.(a)  But  calling  at  the  drawer's  or  endorser's 
door  during  business  hours,  and  knocking  loud  enough  to  be  heard,  and 
repeating  this  two  successive  days,  with  a  view  to  give  notice,  the  door 
being  each  time  locked,  is  sufficient  to  excuse  the  want  of  actual  nih 
tice,{b) 

Applying  to  the  last  endorser,  and  last  but  one,  the  day  after  the  bill 
was  due,  to  ascertain  where  the  drawer  lived,  and  on  his  not  being  in 
the  way,  calling  again  the  next  day,  and  then  giving  the  drawer  notice, 
has  been  considered  sufficient ;  and  when  a  person,  upon  transferring  a 
bill  or  note,  declines  stating  where  he  lives,  but  engages  to  call  upon  the 
acceptor  to  ascertain  whether  the  bill  has  been  paid,  he  thereby  dis- 
penses with  the  necessity  of  giving  him  any  notice. (c) 


'to)  1  Stark.  R.  28.  (a)  3  Camp.  262,  and  see  2  id.  461. 


:x^  3  Cainefl,  174.    9  John.  136.  12  East,  434.    3  Greenl.  233. 

486,  487,  488,  and  see  3  Mart.  Lou.  R.    487, 8. 


[y)  9  Mart.  Lou.  R.  465.  (6)  1  Maule  &  Selw.  845. 

[z)  See  Chit  on  Bills,  8th  Lond.  ed.        (c)  See  Chit  on  Bills,  8th  Load.  ed. 
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Notice  is  also  excused,  as  to  an  endorser  for  i^hose  accommodatioD  a 
bill  or  note  is  endorsed  ;  for  then  he  is  the  one  "who  is  ultimately  liable 
to  pay  it.(d)     And  "where  it  appeared  that  the  maker  was  insolvent,  and 
had  assigned  to  the  endorser  all  his  property,  to  secure  him  against  the 
endorsement  in  question,  and  other  endorsements  ;(e)  or  where,  before 
the  note  became  due,  the  endorser  informed  the  holder  that  the  maker 
had  absconded,  and  requested  further  time  of  payment ;(/)  or  where  a 
malignant  fever  prevails  at  the  endorser's  residence  ;{g)  in  these  cases 
notice  is  excused.     And  the  demand  and  notice  is  in  like  manner  ex- 
cused, if  the  note  or  bill  be  void  for  usury^  forgery ^  &c.  ;(A)  and  so  if 
a  bill  be  refused  acceptance^  and  notice  of  non-acceptance  has  been 
given,  it  is  not  necessary  to  demand  payment  upon  it,  or  to  give  notice 
of  non-payment.(t)     And  a  party  may,  by  his  own  agreement,  dispense 
with  the  necessity  of  notice  ;  thus,  where  the  drawer  and  endorser  of  a 
bill  entered  into  a  bondj  conditioned  to  pay  the  bill  within  one  month 
after  it  became  due,  if  not  paid  by  the  acceptor,  it  was  held,  that  they 
were  not  entitled  to  notice.(j')     An  offer  by  the  endorser,  two  months 
after  the  bill  became  due,  to  secure  to  the  holder  10;.  in  the  pound  on 
the  amount  of  the  bill,  was  held  sufficient  to  dispense  with  proof  of  the 
notice  of  dishonor.(18)     And  so,  if  the  endorser  promise  to  pay  a  note 
after  it  becomes  due,  no  notice  having  been  given. (A:)    And  where,  after 
it  was  ascertained  by  the  parties  that  the  maker  of  a  note  had  failed^ 
and  before  the  note  had  become  due,  the  endorser  told  the  endorsee,  that 
the  latter  should  have  no  trouble  about  it,  that  he,  the  endorser,  would 
pay  it ;  it  was  held  that  this  promise  amounted  to  a  waiver  of  demand 
and  notice.(/)  (19)     Where  one  of  the  defendants,  who  was  one  of  the 
makers,  was  a  member  of  the  plaintiff's  firm,  it  was  held  that  a  demand 
and  notice  were  still  necessary. (m) 

A  partial  indemnity  given  by  the  maker  to  the  accommodation  en- 
dorser of  a  note,  to  secure  said  endorser  in  part^  against  his  liabilitj, 


i 


[d)  11  John.  180.  (j)  See  Chit  on  Bills,  8tb  Lend.  ed. 

e)  1  Serg.  &  Rawle,  334.  5  Mass.    485. 

R.  170.  (Ap)  3  John.  68,  and  see  9  John.  121. 

(/)  1  John.  Cas.  99.  1  John.  Cas.  99. 


(g)  2  John.  Cas.  1,  and  see  Anthon's        (J)  5  N.  H.  R.  378.    6  Pick.  Rep.  80. 

N.  P.  35,  and  n.  (a).  4  id.  525. 

n)  9  Mass.  R.  1.  .    .  ^  ^        ^   --. 

I)  6  John.  375.    2  Hill,  227. 


'    (h)  0  Mass.  R.  i:  (m)  2  Conn.  R.  664. 


nS^  5  Car.  &  Payne,  437. 

(19)  But  the  waiver,  to  be  effectual,  must  be  made  understandingly ;  or  the  acts 
of  the  endorser  must  be  such  as  to  mislead  the  holder,  by  inducing  him  to  beliere 
that  a  waiver  is  intended.    (Per  Nelson,  Cb.  J.  5  Hill,  403.) 
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&c.  does  not  excuse  the  holder  from  making  due  demand,  and  giving 
notice  to  such  endorser.  (20) 

In  all  other  cases,  except  those  coming  within  the  principle  of  the 
above  enumerated  ones,  the  holder  must  make  demand  of  payment,  and 
give  notice  of  non-payment ;  otherwise  the  drawer  or  endorser  will  be 
discharged,  and  this,  even  though  the  acceptor  or  maker  have  become 
insolvent. (n)  And  though  the  endorsement  were  for  the  accommoda- 
tion of  the  maker,  or  acceptor,(o)  or  for  the  accommodation  of  the 
drawer,  whether  the  drawee  have  effects  or  not,(p)  demand  must  be 
made  and  notice  given. 

And  to  sustain  an  action  against  the  drawers  of  a  bill,  dishonored  by 
the  drawees,  but  accepted  by  third  persons  supra  protestj  for  the  honor 
of  the  drawers,  payment  must  be  demanded  of  the  drawees,  and  notice 
of  non-payment  given. (21) 

A  bill  or  note  may  be  endorsed  after  it  is  due,  in  which  case  it  must 
be  demanded,  and  notice  given  in  a  reasonable  time,  as  in  cases  of  bills 
payable  at  sight. (9)  And  a  bill  accepted  after  it  is  due,  is  payable  on 
demand.(22)  What  is  a  reasonable  time,  is  a  question  compounded  of 
law  and  fact.(r)  And  in  prudence,  the  holder  should  set  about  it  imme- 
diately, unless  he  have  some  excuse  for  not  doing  it ;  for  we  have  be- 
fore seen,  in  the  case  of  demanding  a  bill  or  note,  and  giving  notice, 
where  it  is  payable  on  demand,  that  a  reasonable  time  means,  in  general, 
a  very  sh4>rt  one. 

Due  notice  will  sometimes  be  inferred  from  circumstances ;  such  as 
the  endorser's  having  paid  part,  without  objecting  the  want  of  notice. (5) 
So  as  to  the  draWer,  where  he  and  the  acceptor  both  wrote  a  letter  that 
the  money  should  be  paid  before  the  next  term.(/)  So  where  a  note 
was  payable  after  ten  days  notice,  and  notice  was  given^  and  before  the 
expiration  of  the  ten  days,  the  endorser  promised  to  pay  it.(t^)  Or  the 
drawer  or  endorser  may  waive  notice,  before  given,  by  stating  to  the 
bolder  that  it  is  unnecessary^  and  that  he  will  enquire^  or  the  like 
words.(tj)  (23) 


(n)  9  Mass.  R.  205.     10  id.  52.     12  283.    1  McCord,  199.     2  id.  398.     2 

Id.  89.     11  East,  114.    1  Serg.  &  Kawle,  Conn.  R.  419. 
334.  (r)  8  John.  173. 

0)  4  Crancb,  141.  («)  1  Taunt  12. 

p)  7  Mass.  R.  449.  (0  1  Slark.  R.  217. 

q)  9  John.  121.    2  Nott  &  McCord,        \u)  10  Wen.  504. 

(o)  4  Camp.  281.    1  Stark.  R.  116. 

Yerg.199. 
3  Wen.  488. 

(22)  1  Ld.  Raym.  364. 

(23)  So  the  holder  of  an  endorsed  bank  check  is  entitled  to  recover  against  the 


rso^  1 

(21)3 
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It  is  said,  in  one  case,  that  doing  an  act  equivalent  to  a  notice,  will 
not  entitle  the  plaintiff  to  allege  a  notice  in  his  declaration,  but  that  he 
can  do  this  only  where  actual  notice  is  given,  and  that  if  otherwise,  he 
should  state  his  excuse  specially  ;{w)  but  of  this  quere  l{x) 

The  holder  should  give  this  notice,  to  all  such  parties  to  the  bill  or 
note,  as  he  means  to  look  to  for  payment,  whether  drawer   or  en- 
dorsers.(^)  (24)     And  he  may,  in  this  way,  charge  and  make  liable  to 
himself  a  dozen,  or  any  greater  or  less  number,  of  prior  endarsersy  be- 
sides the  drawer  or  maker j  if  so  many  names  appear  on  the  bill  or  note. 
These  are  all  individually ^  liable  to  him  for  the  amount ;  and  he  m»y 
have  his  suit  against  each  of  the  whole  number  so  charged,  in  separate 
suits,  at  the  same  time ;  and  he  may  pursue  these  suits  till  be  have  ob- 
tained satisfaction  from  some  one.     And  this,  as  we  have  seen,  because 
each  one  whose  name  appears  upon  the  bill  or  note,  is  liable  to  him  upon 
a  separate  contract,  for  the  whole  amount.     And  he  is  so  liable  imme- 
diately^  on  default  of  payment  by  the  acceptor,  or  maker,  and  due  no- 
tice given  of  such  default.     Thus  we  see,  that  the  holder  is  not  bound 
to  look  to  one^  or  sue  Aim,  in  preference  to  another  ;{z)  and  a  judgment 
or  even  an  execution,  against  the  person  of  any  one  of  the  parties  to  the 
bill,  will  not  discharge  the  others,  though  with  respect  to  him,  it  is  fail 
satisfaction  of  the  debt ;  and  the  holder  may  charge  each  of  these  par- 
ties in  execution,  on  his  judgment,  by  imprisoning  them  ;  or  he  may 
wait  and  imprison  them  severally^  and  successively^  until  he  shall  obtain 
actual  satisfaction  of  some  one. (a)     But  this  must  be  understood  only 
of  those  who  became  parties  prior  to  himself ;  for,  to  those  who  became 
parties  subsequently  to  himself,  or  derive  title  under  himhy  endorsement, 
he  is  himself  Yidihle  as  endorser.(6)     Actual  payment  by  one  of  the  par- 
ties, will  of  course  discharge  the  others  from  the  principal  sum  ;(c) 
and,  indeed,  will  discharge  the  other  actions  also,  unless  judgment  be 


(w)  6  Mass.  R.  386  («)  Id.  670,  71. 


^x)  See  2  Caines,  121.  (a)  Id.  570,  571,  451. 

(y)  See  Chit,  on  Bills,  8th  Lend.  ed.        (6)  Id.  567. 
528.  (c)  Id.  671. 


endorser  on  a  promise  to  pay,  made  aAer  maturity,  without  direct  proof  of  demand 
and  notice.  And  the  admission  of  the  endorser  that  he  knows  the  check  has  been 
dishonored,  that  he  has  received  part  of  the  money  for  which  it  was  given,  and  his 
promise  to  pay  and  take  up  the  check,  is  presumptive  evidence  of  demand  and  no- 
tice, proper  and  fit  to  be  submitted  to  a  jury.    (23  Wen.  379.) 

(24)  Where  two  persons,  not  partners,  endorse  a  note  payable  to  their  order, 
they  cannot  be  made  liable  unless  notice  of  non-payment  be  given  to  each ;  tbou^ 
it  is  otherwise  if  they  be  partnera.  (6  Hill,  232.)  And  if  one  of  such  endorsers 
dies  before  the  note  falls  due,  no  recovery  can  be  had  against  the  survivor  wilhoat 
showing  that  the  estate  of  his  co-endorser  was  duly  chai^;ed  with  notice  ;  it  seems. 
(Id.  per  Nelson,  Ch.  J.) 
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obtained  in  them.  So  that,  where  the  holder  commences  several  suits 
against  different  parties,  he  should  be  careful  not  to  receive  satisfaction 
of  one  suit,  without  payment  of  the  costs  of  the  whole,  unless  judgment 
be  obtained  in  all  the  others  ;  for,  in  such  case,  he  would  not  only  lose 
his  costs  of  the  other  suits,  but  be  obliged  to  pay  costs  to  the  defen- 
dants.(d)  But  after  he  obtains  judgment  in  all,  he  may  undoubtedly, 
after  receiving  satisfaction  of  one,  proceed  to  collect  the  costs  of  the 
other.  And  the  plaintiff  is  entitled  to  a  judgment  in  each  action,  unless 
prevented  by  a  satisfaction  of  the  debt  and  payment  of  all  costs ;  that  is, 
he  is  not  to  receive  payment  of  the  note  and  the  costs  of  one  suit,  as  a 
satisfaction  of  the  whole.  The  costs  of  each  suit  should  be  paid,  before  . 
the  defence  of  satisfaction  can  be  successfully  interposed. (e)  Each  is 
liable  only  for  the  costs  of  the  suit  against  himself.  The  maker  is  not 
liable  to  the  payee  endorser,  for  the  costs  of  a  suit,  brought  against  the 
latter,  by  an  endorsee,  without  a  special  promise  of  indemnity. (25) 

At  common  law,  if  the  holder  wished  to  resort  for  payment  to  more 
than  one  of  the  parties  to  the  bill  or  note,  except  in  the  case  of  johit 
contractors,  he  was  bound  to  commence  separate  suits  against  them  ;  but 
by  a  recent  statute  of  our  state,(/)  he  may,  on  all  bills  or  notes  made 
since  April  25th,  1832,  instead  of  bringing  separate  suits  against  the 
drawers,  makers,  endorsers  and  acceptors,  include  all  or  any  of  such 
parties  in  one  action,  and  proceed  to  judgment  and  execution  in  the 
same  manner  as  though  all  the  defendants  were  joint  contractors ;  re- 
serving, however,  to  the  parties  all  their  rights  in  other  respects,  as  if 
they  had  been  sued  on  their  joint  or  several  liabilities,  as  at  common 
law.  Where  different  parties  to  a  note  or  bill  are  sued  jointly,  under 
this  statute,  one  of  such  parties  may  call  and  examine  another  as  a  wit- 
ness, though  he  is  a  co-defendant,  in  all  cases  where  the  testimony 
would  have  been  admissible  if  the  parties  had  been  sued  separately. (26) 
And  no  order  of  the  court  is  necessary  to  enable  one  of  such  parties  to 
call  and  examine  another.(27)  The  statute,  however,  has  been  held  to 
apply  only  to  such  parties  to  a  note  or  bill  as  could  not  be  sued  jointly 
at  common  law  ;  and  it  has  accordingly  been  decided  that  in  an  action 


(d)  2  Mass.  K.  171.     10  Id.  88.    1        (e)  Id. 
Dances  Abr.  415.    2  Dall.  116.    8  John.        (/)  2  R.  S.  274. 
856.     Str.  515.    9  John.  327. 


? 


25)  9  John.  131. 

26)  2  R.  S.  275,  §  12.    Uwi  of  1832,  p.  490,  §  8. 
(27)  4  Hill,  35. 
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against  two  makers  of  a  joint  and  several  note,  one  cannot  call  and  ex- 
amine the  other.  (28) 

This  statute  is  not  to  be  so  construed,  however,  as  to  prevent  the  hol- 
der of  any  bill  or  note  from  bringing  separate  actions  thereon   in  the 
manner  previously  authorized. (g-)     It  merely  gives  him  a  new  remedy, 
without  doing  away  .with  the  old.     Where  there  are  several  endorsers, 
it  is  not  necessary  that  the  action  should  be  brought  in  favor  of  the  ac- 
tual holder,  or  of  the  last  endorser.     They  may  arrange  matters  among 
themselves,  so  that  any  one  endorser  may  sue  the  drawer,  acceptor  or 
maker,  instead  of  a  preceding  endorser,  striking  out  before  the  trial  all 
the  names  below  his  own  ;  and  a  similar  proceeding  may  be  had  against 
a  prior  endorser.(4)   -  But  the  drawer,  or  prior  endorsers,  if  they  wish 
to  commence  an  action  on  the  bill  or  note,  must  first  get  rid  of  the  sub- 
sequent endorsements,  either  by  the  arrangement  above  mentioned,  or 
acquiring  a  right  to  strike  them  out,  by  paying  the  bill  or  note  to  the 
holders.     Actions  may  thus,  as  we  have  seen,  follow  successively,  by 
the  holder  against  his  immediate  endorser,  till  satisfaction  be  obtained; 
by  the  latter  against  his  endorser,  and  so  on  up  to  the  payee  and  draw- 
er, who,  last  of  all,  may  sue  the  acceptor.     And  when  satisfaction  is 
made  by  a  previous  party,  to  a  subsequent  one,  either  upon  or  without 
judgment,  the  instrument  becomes  his  own,  and  he  holds  it  in  his  origi' 
nal  capacity^  the  same  as  though  he  had  never  parted  with  it ;  and  he 
may  maintain  an  action  against  all  parties  to  it  accordingly. (t)    The 
holder  may,  if  he  chooses,  charge  by  notice  of  non-acceptance,  or  non- 
payment, his  immediate  or  any  other  endorser,  or  the  payee,  or  drawer 
aloney  and  neglect  to  give  notice  to  all  others,  whose  names  appear  on 
the  bill.     And,  on  one  endorser  thus  receiving  notice,  he  must  notice 
such  party  or  parties  as  he  intends  to  charge,  who  may  in  like  manner 
notice  those  who  stand  behind  him  on  the  instrument.(j*)     On  one  en- 
dorser receiving  this  notice,  it  is  enough  if  he  give  notice  to  the  one 
who  endorsed  to  him,  or  other  party  that  he  means  to  charge,  the  same 
day,  or  the  day  after  his  receipt  of  notice  to  himself,  if  his  endorser  re- 
side in  the  same  town  ;  or  send  it  by  the  next  day's  post,  if  he  reside  at 
a  greater  distance,  or  according  to  the  rules  before  laid  down,  in  case  of 
the  first  notice. (/c)    The  general  rule  is,  that  he  must  give  notice  by 


(f )  2  R.  S.  275,  §  13.  •   (J)  3  John.  Cas.  89,  and  tee  5  Cowen, 

(h)  Chit  on  Bills,  8th  Lend.  ed.  566,  803.    16  Mart.  Lou.  R.  226. 
567.  (k)  2  Camp.  208.     2  HaU'i  Super, 

(t)  Id.  568.  a.  R.  12. 

(28)  4  HiU,  85. 
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the  next  post  after  he  receives  notice ;  but  the  rule  is  not  inflexible  ;  it 
is  understood  to  mean  the  next  convenient  and  practicable  post.(/) 
The  proper  course  in  such  case  is,  for  the  endorser  who  first  receives 
notice,  to  take  up  the  note  immediately,  and  become  himself  the  real 
holder,  (m) 

And  in  this  chain  of  notices  it  has  been  holden  enough,  on  the  refusal 
of  payment  of  a  bill  or  note,  that  the  drawer  or  endorser  receive  notice 
in  as  many  days  as  there  are  endorsees  subsequent  to  himself,  unless  it 
be  shown  that  some  endorsee  gave  notice  within  a  shorter  time  than  a 
day  after  receiving  it ;  for  if  any  one  has  been  beyond  the  day  allowed, 
the  drawer  and  prior  endorsers  are  discharged. (n)  I  presume  that  this 
was  where  they  all  resided  in  the  same  town.     And  where  the  draw-  ^ 

er  and  prior  endorsers  are  discharged  by  this  delay  in  giving  notice,, 
neither  of  them  can  afterwards  safely  pay  the  bill  or  note,  for  he  'has 
no  right  to  waive  the  objection  as  to  the  others  and  thus  charge 
them.(o) 

However,  a  notice  from  the  holder  or  any  other  person^  who  may  have 
a  right  of  action^  on  the  bill  or  note,  will,  in  general,  enure  to  the  bene- 
fit of  all  the  antecedent  parties,  between  the  party  giving  and  the  party 
receiving  notice,  and  render  a  farther  notice,  from  any  of  those  interme- 
diate parties,  unnecessary.  It  is,  however,  advisable  for  each  party  im- 
mediately  upon  receipt  of  notice,  to  give  a  fresh  notice  to  such  of  those 
parties  as  are  liable  over  to  him,  and  against  whom  he  must  prove  no- 
tice ;  for  he  can  then  have  the  evidence  of  such  notice  more  within  his 
own  control.(p)  But  should  he  omit  this,  there  is  no  doubt  that  notice 
from  any  other  party  to  the  bill  will  answer  his  purpose,  on  his  getting 
hold  of  the  evidence  to  prove  'ii.{q) 

The  drawer  may  sue  the  acceptor,  on  the  hill^  for  not  paying  it,  but  no 
action  lies,  on  the  bUly  against  the  drawee^  for  not  accepting,  though  it 
would  lie  on  an  engagement  to  accept.(r)  In  case  a  bill  or  note  be  ac- 
cepted, or  made,  for  the  accommodation  of  another,  the  acceptor  or  ma- 
ker, if  he  is  obliged  to  pay,  may  sue  such  person  for  money  paid  for  his 
use,  on  the  implied  obligation  of  indemnity. (s) 

How  any  of  the  parties  may  he  discharged. 

The  holder  of  a  promissory  note  is  entitled  to  actual  payment  of  it ; 


I)  5  Cowen,  186.  »        (g)  2  Camp.  373.    1  Stark.  R.  34.    18 

m)  Id.  John.  328.    6  Cowen,  303. 

n)  2  Camp.  210,  n.  (r)  See  Chit,  on  Billf ,  8th  Lond.  ed. 
o)  See]|Chit.  on  Bills,  8th  Lond.  ed.    568. 

I,  8.  (•)  Id.  568,  9. 
(p)  Id.  527, 8. 

Vol.  I.  31 
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which  right  the  mere  act  of  the  law  never  takes  from  him,  and  so  loii|^ 
as  he  remains  passive,  or  does  no  act  to  impair  the  right,  he  may  eaforce 
such  payment  from  any  or  all  the  parties  liable  ;  but  as  the  maker  of  a 
note  is  previously  liable,  and  the  endorsers  are  in  the  nature  of  sureties 
for  the  performance  of  his  act,  and  have  a  right  to  look  to  him  for  in* 
demnity,  if  the  holder  do  any  act,  the  effect  of  which  is  to  suspend,  or 
to  impair,  or  to  destroy  that   right,  he  cannot  afterwards  resort  to 
them.(^)    Thus,  where  there  are  three  consecutive  endorsers  to  a  promr 
issory  note,  if  the  plaintiff  releases  the  first  endorser  it  operates  as  a  re- 
lease of  the  others.(29)     But  there  is  no  principle  better  established, 
than  that  a  judgment  against  the  maker,  discharges  none  of  the  subse- 
quent parties  to  a  promissory  note.     Nor  does  a  mere  technical  satisfac- 
tion constitute,  for  them,  any  defence.     As  where  the  acceptor  of  a  bill 
of  exchange  was  charged  in  execution,  and  discharged  under  the  lord's 
act.     And  where  the  maker  of  a  promissory  note,  being  taken  in  execu- 
tion, was  discharged  under  an  insolvent  debtor's  act,  it  was  held  that 
the  subsequent  parties  still  remained  liable.    So,  also,  if  the  maker  be- 
come a  bankrupt,  and  the  holder  prove  nis  debt  under  the  commissioD, 
and  receive  a  dividend,  this  will  not  prevent  him  from  resorting  to  the 
subsequent  parties  to  the  note.     Nor  will  he  be  thus  precluded,  altboagk 
he  receive  part  payment  from  the  maker ;  or  levy  a  part  under  an  exe- 
cution against  him  ;  for  this  is  for  the  benefit  of  all  parties.     On  the 
other  hand  it  is  equally  well  settled,  that  if  the  holder  give  time  to  the 
maker,  or  take  from  him  any  new  security  payable  at  a  future  day,  witli- 
out  the  assent  of  the  other  parties  to  the  note,  they  are  thereby  dis- 
charged from  their  liability.    So,  also,  if  the  holder  enter  into  a  com- 
position with  the  maker,  or  discharge  him,  or  do  any  act,  the  effect  of 
which  is  to  discharge  him,  (as  by  letting  him  out  of  custody  upon  a  ca. 
sa.j)  the  subsequent  parties  to  the  note  are  also  discharged.(tf)    And 
though  the  holder  of  a  joint  and  several  note,  sue  one  of  the  makers, 
and  levy  part  of  the  debt  by  execution,  this  does  not  discharge  the  oth- 
er, but  he  will  be  holden  for  the  balance.     And  the  giving  time  or  tak^ 
ing  security  from  one  of  several  joint  acceptors,  or  makers,  will  not  dis- 
charge the  other  acceptors  or  makers  from  liability.(v)    Nor  will  a 
covenant  not  to  sue  one  of  two  joint  and  several  makers,  prevent  a  suit 


<0  9  CoDD.  R.  261, 4»  per  Binel,  J.  («)  See  Chit  on  Bills,  8th  Load.  ed. 

(tt)  9  Conn.  R.  261,  8,  per  BineU  J^    449. 
aad  the  cases  there  cited.    See  alio  1 
Bay,  177.    1  Dall.  263. 

(29)  21  Wen.  108. 
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against  the  otlier.(io)  And  a  discharge  of  one  of  two  joint  makers  of  a 
note,  under  an  insolvent  law,  will  not  operate  as  a  discharge  of  the  oth- 
€r.(30)  Sat  where  Y.  and  H.  executed  a  joint  and  several  note  to  G., 
judgment  having  been  obtained  against  Y.,  he  was  committed  to  jail  on 
the  execution,  gave  a  jail  bond  and  was  admitted  to  the  prison  liberties* 
O.  afterwards  received  from  Y.  a  part  of  the  debt,  and  in  consideration 
thereof)  discharged  the  bond ;  it  was  held,  in  an  action  brought  against 
H.,  that  the  discharge  of  the  bond  was  a  full  and  complete  discharge  of 
the  whole  debt,  and  consequently  of  H.,  the  other  signer.(31)  And 
though  the  giving  time  to  an  acceptor,  maker,  or  endorser,  will  dis<- 
charge  all  subsequent  endorsers,  unless  by  their  consent,  yet  the  giving 
time  to  a  subsequent  endorser  will  not  discharge  a  prior  endorser  ;{x) 
and  the  holder  may  sue  a  prior  endorser,  after  having  let  a  subsequent 
one,  whom  he  has  taken  in  execution,  out  of  jail,  on  a  letter  of  license, 
without  paying  the  debt ;  nor  will  the  giving  time  to  a  payee  endorser, 
discharge  the  drawer.(y)  And  where  the  holder  of  an  accommodation 
note,  received  a  composition  from,  and  covenanted  not  to  sue  the  payee, 
for  whose  accommodation  it  was  made,  it  was  held  that  he  might,  not- 
withstanding, sue  the  maker. (2)  And  if  the  holder  ot  an  accommoda- 
tion bill  receive  a  part  from  the  drawer,  and  take  a  promise  from  him 

m 

on  the  back  of  the  bill,  for  the  payment  of  the  residue,  at  an  enlarged 
time,  such  act  will  not  discharge  the  acceptor.(a)  And  it  has  been 
held  in  one  case,  that  if  an  endorsee  having  notice  that  the  bill  was  ac- 
cepted, or  the  note  made,  without  consideration,  receive  part  pay  from 
the  party  for  whose  benefit  the  bill  was  accepted,  or  note  drawn,  and 
give  him  time  to  pay  the  residue,  the  acceptor  or  maker  would  be 
discharged  ;  as  if  he  receive  part  payment  from  the  drawer^  for  whose 
accommodation  such  bill  was  accepted,  and  give  him  time.(6)  But  this 
has  been  doubted,  and  subsequent  cases  seem  to  have  established  a  dif- 
ferent doctrine,(c)  especially  if  the  endorsee  had  no  notice  that  it  was 
an  accommodation  bill,  or  without  consideration. (d) 

If  the  holder  of  a  note,  knowing  that  it  was  made  and  discounted  for 
the  accommodation  of  the  endorser,  give  time  to  the  endorser,  without 


(10)  86614  W6D.  860,  6,  p6r  Savage,  (a)  See  Chit,  on  Billf,  8th  Lond.  ed. 

Ch.  J.  452. 

(x)|See  Chit.  09  Bills,  8th  Lond.  ed.  (h)  2  Bamp.  185. 

451 .  (c)  4  Taunt.  780.    5  id .  192.  8  Cemt>. 

(w)  Id.    4  Maule  81  Selw.  226.  862.    2  Taunt.  551.    5  Em.  ft.  178. 

(x)  5  Esp.  R.  178,  and  see  7  Ban.  81  (<0  4  Taunt  780.    5  id.  188.     17 

Ci«if.  785.  John.  169. 

(80)  8  OidnM»  8.  (81)  4  Verm.  Bep.  581. 


244  OF  THE  ACTION  OF  TRESPASS  ON  THE  CASE. 

consulting  the  maker,  the  latter  will  not  thereby  be  discharged. (e)  The 
drawer  of  a  check  is  not  surety  for  the  payee,  though  it  be  drawn  for 
the  accommodation  of  the  latter ;  and  therefore,  if  a  subsequent  holder 
give  time  to  the  payee,  he  being  bound  to  pay  the  holder,  this  will  not 
discharge  the  drawer,  even  though  such  holder  know  that  the  check  was 
made  for  the  payee's  accommodation. (y*) 

As  above  remarked,  the  holder  of  a  note  or  bill  of  exchange  may,  by 
an  agreement  with  the  maker  or  drawer  to  give  him  further  time  for 
payment,  discharge  an  endorser  ;  but  it  is  not  every  mere  naked  agree- 
ment, by  the  holder  with  the  drawer  or  maker,  for  delay,  that  will  dis- 
charge the  endorser,  after  he  has  been  fixed  in  his  responsibility  by  non- 
payment, and  due  notice  given. (32)  It  is  clear,  both  upon  principle 
and  authority,  that  it  must  be  a  binding  engagement,  without  the  assent 
or  concurrence  of  the  endorser,  and  one  that  will  suspend  the  holder's 
remedy,  and  restrain  him  from  bringing  a  suit  against  the  drawer  or 
maker  before  the  expiration  of  the  time  given,  to  the  prejudice  of  the 
endorser,  or  so  as  to  affect  his  rights.  To  do  this,  it  must  have  a  suffi- 
cient consideration  to  support  it,  otherwise  it  is  nudum  pactum^  and  does 
not  affect  or  suspend  the  rights  of  any  of  the  parties.(g) 

Where  the  acceptor  or  maker  has  become  insolvent,  the  debt  may  be 
proved,  and  a  dividend  received,  without  discharging  the  other  par- 
ties ;(33)  but  if  the  holder  of  a  bill  compound  with  the  acceptor,  maker, 
or  other  party,  without  the  assent  of  the  drawer,  or  other  subsequent 
parties,  he  releases  them  from  their  liabilities ;  though  it  would  be  oth- 
erwise with  the  drawer,  if  he  had  no  effects  in  the  bands  of  the  acceptor. 
The  reason  why  a  composition  has  this  effect,  is  that  it  forever  deprires 
the  parties,  between  the  holder  and  the  acceptor  or  maker,  of  any  rem- 
edy over  against  the  latter.(A) 

Where,  upon  the  execution  of  a  voluntary  assignment  by  the  makers 
of  a  note  for  the  benefit  of  their  creditors,  the  second  endorser  of  the 
note  executed  a  release  to  the  makers,  and  subsequently  became  fixed 


(c)  12  Serg.  &  Rawle,  882.  Wheat.  554.    9  Cowen,  194.    15  Mart. 

f)  6  Cowen,  484.  Lou.  R.  596. 

g)  2  Gill  &  John.  230.    See  alto,  12        (^)  See  Chit,  on  Billf,  8th  Loud.  ed. 

454. 


\ 


(32)  The  acceptance,  by  the  holder  of  a  note,  of  a  bond  and  warrant  of  attorney 
to  confess  juilgment,  from  the  maker  and  firet  endorser,  will  not  discharge  ilie  sec- 
ond endorser ;  although  lime  for  payment  be  given  to  the  maker  and  first  endorser^ 
if  the  time  so  given  be  not  greater  Inan  would  have  elapsed  had  a  suit  been  brought 
against  the  parties  and  prosecuted  with  due  diligence.    (23  Wen.  81.) 

(83)  1  John.  Cas.  107.) 
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with  the  payment  of  the  note,  it  was  held,  that  the  release  haying  been 
executed  before  the  maturity  of  the  note,  the  second  endorser  was  not 
barred  by  it,  from  maintaining  his  action  either  against  the  makers  or  first 
endorser.     It  would  be  a  bar  against  sureties  not  indemnified. (1) 

It  is  said,  that  where  a  bill  is  accepted  for  part,  and  notice  of  such  par- 
tial acceptance  given,  the  holder  should,  on  the  bill  becoming  due,  if  he 
receive  such  part,  still  give  notice  of  the  non-payment  of  the  residue.(t) 

The  drawer  of  a  bill,  and  the  endorsers  of  a  bill  or  note,  being  con- 
sidered sureties,  and  the  drawee,  acceptor,  or  maker,  primarily  liable,  the 
giving  time  to  such  drawee,  acceptor,  or  maker,  will,  in  general,  dis- 
charge such  drawer  or  endorsers,  from  all  liability.  And  so,  if  a  bond, 
or  any  security,  payable  at  a  future  day,  be  taken  of  such  drawee,  ac- 
ceptor or  endorser  ;  or,  where  the  holder  has  obtained  a  judgment  and 
execution,  received  part,  and  taken  security  for  the  residue,  except  only 
a  nominal  sum,  of  such  original  party  ;  or  let  him  out  of  custody  on  an 
execution  ;  or  taken  part  pay,  and  agreed  to  take  an  acceptance  from 
him,  for  the  residue,  payable  at  a  future  day,  retaining  the  first  bill  or 
note,  as  a  collateral  security,  even  if  such  party  be  taken,  and  agree- 
ment made  with  an  acceptor,  who  has  no  effects  in  his  hands  ;  or  if  the 
holder  has  taken  a  confession  of  judgment,  payable  by  instalments,  at  a 
distant  time,  it  will  discharge  the  subsequent  parties. (j)  But  the  mere 
taking  a  cognovit  or  warrant  of  attorney  without  giving  time  ;{k)  or 
agreeing  to  stay  execution  (on  receiving  a  confession,  after  suit  brought 
and  issue  joined)  to  a  time  when  judgment  and  execution  might  have 
been  obtained  according  to  the  course  of  the  court,  would  not  have  this 
effect. (/)  And  the  taking  from  an  acceptor,  after  action  brought  against 
him,  a  warrant  of  attorney  payable  by  instalments,  the  last  of  which 
would  fall  due  before  the  time  when,  in  the  ordinary  course  of  proceed- 
ings, the  plaintiff  could  have  obtained  judgment,  will  not  discharge  the 
other  parties  to  the  bill  ;  especially  if  it  be  taken  after  action  com- 
menced against  such  acceptor  and  such  other  parties. 

A  bond  and  warrant  of  attorney,  taken  merely  as  collateral  security, 
from  the  maker  of  a  note,  will  not  have  the  effect  to  discharge  the  en- 
dorser.(m)  Nor  will  the  taking  of  a  mortgage  for  the  same  purpose 
have  that  effect.  (2)     And  the  acceptance,  by  the  holders  of  an  over  due 


a)  See  Chilty  on  Bill8»  8th  Lond.  ed.     _  (^k)  4  Bos.  &  Pull.  474.    10  Bam.  & 
'1. 


451.  Cress.  578. 

;0  18  J( 
m)  7  Wen.  117. 


Cj)  Id.  443,  4  (l)  18  John.  28. 

0  ^ " 


(1)  13  Wen.  110.  (2)  7  Ser;.  &  Rawle,  218. 
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note,  of  the  note  of  a  third  person  payable  at  z  future  day^  as  collaterml 
security,  on  the  terms  that  such  acceptance  should  not  prejudice  their 
claim  against  the  drawer  and  endorser  of  the  principal  note,  nor  prerent 
a  suit  if  ordered  by  the  endorser,  is  not  such  an  agreement  to  give  time 
to  the  maker  as  discharges  the  endorser.(7i)  The  merely  taking  fresh 
security  payable  at  a  future  day,  but  V9 lihoui  a  bargain  to  give  ^tme,  will 
not  discharge  the  drawer,  or  other  party,  if  it  appear  that  the  second 
security  was  only  collateral.(o)  And  where  there  is  no  valid  agreement 
for  giving  time  of  payment  for  a  definite  period,  on  receiving  securities 
from  the  maker,  the  endorser  is  not  discharged. (3) 

But  the  assent  of  the  parties  interested,  or  a  clear  subsequent  recogni- 
tion of  the  act  by  them,  would  clearly  warrant  any  of  the  above  steps, 
which  would,  in  the  absence  of  such  assent  or  recognition,  discharge  the 
parties  ;  and  they  would  be  liable  to  a  suit  immediately,  the  same  as  if 
no  measures  had  been  taken.  And  besides,  if  the  drawee  or  acceptor 
have  no  effects  in  his  hands,  wherever  for  that  reason  a  holder  would  be 
excused  from  giving  notice  of  non-acceptance,  or  non-payment,  he  may 
also  take  any  of  the  above  measures,without  shaking  his  security  against 
the  subsequent  parties  ;{p)  and  so,  where  a  bill  is  accepted,  or  note 
given,  for  the  accommodation  of  a  drawer  or  endorser,  the  holder  may 
give  time,  take  security,  &c.  without  impairing  his  right  against  such 
drawer,  or  endorser ;  for  the  latter  are  not  sureties,  but  principa]s.(9) 

In  the  above  instances,  where  tampering  with  the  drawee,  acceptor  or 
maker,  has  been  held  to  discharge  the  subsequent  parties,  a  similar  act 
of  indulgence  to  a  drawer,  or  prior  endorser,  would  equally  discharge 
all  subsequent  parties,  if  done  or  granted  without  their  consent.(r) 

There  is,  however,  no  obligation  of  active  diligence,  on  the  part  of  the 
holder,  to  sue  the  acceptor,  maker  or  endorser,  and  he  may  forbear  this 
as  long  as  he  chooses ;  he  may  even  receive  proposals  for  security.(f) 
And  an  agreement  not  to  sue,  made  without  consideration,  and  without 
taking  any  new  security,  would  not  work  a  discharge,  because  such 
agreement  would  be  void  \(t)  but  receiving  a  premium  for  such  delay, 
will  discharge  the  endorser. (it)  And  it  has  been  held,  that  agreeing 
(after  a  bill  has  become  due  and  been  regularly  protested  for  non-pay- 


(n)  7  Wen.  9.  (•)  See  Chit,  on  Billf ,  8th  Load.  ed. 

(o)  See  Chit  on  Billf,  8th  Lond.  ed.  445,  6.    17  John.  176.    1  Dev.  484. 

44i  (0  See  Chit,  on  Bills,  8th  Loud.  ed. 

(p)  Id.  450.  446.    2  Gill  &  John.  230,  cited  tmrfL 

\q)  3  Camp.  281,  363.  (u)  16  John.  70. 

(r)  See  Chit,  on  Bills,  8th  Lond.  ed. 
444.    4  Wan.  860. 

(8)  17  Wen.  501. 
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ment,  and  notice  thereof  given)  not  to  press  the  acceptor j  will  not  dis- 
charge the  drawer.(v)  And  it  will  not  discharge  the  drawer  or  en- 
dorsers, though  they,  or  either  of  them,  should  request  the  holder  to  sue 
the  acceptor  or  maker,  and  he  should  refuse  or  neglect  to  do  this  till  the 
latter  became  insolvent  ;{w)  and  even  refusing,  on  request  of  the  endor- 
ser, &c.  to  take  the  maker,  &c.  in  execution,  after  having  obtained  a 
regular  judgment  against  him,  will  not  prejudice  the  holder.(i:)  So,  the 
mere  delay  of  the  second  endorser,  for  a  length  of  time,  to  take  up  a 
note,  does  not  affect  bis  right  of  action  against  the  first  endorser.(y) 

To  discharge  a  surety,  on  the  ground  of  the  omission  of  the  creditor 
to  proceed  against  the  principal  debtor  when  requested  so  to  do,  it  must 
appear  that  the  principal  was  solvent  at  the  time  of  the  request,  within 
the  jurisdiction  of  the  state  in  which  the  suit  against  the  surety  is  brought, 
and  that  the  creditor,  without  any  reasonable  excuse,  neglected  or  re- 
fused to  proceed  until  the  principal  debtor  became  insolvent  and  unable 
to  pay. (2)  (4)  If,  however,  the  surety  apprehend  danger  from  the 
creditor's  delay,  he  may  resort  to  a  court  of  chancery  to  compel  him  to 
sue  the  principal ;  but  he  must  indemnify  the  creditor  against  the  con- 
sequences of  risk,  delay  and  expense.(a)  A  naked  agreement  between 
a  creditor  and  one  who  is  holden  to  him  as  surety,  that  the  surety 
should  be  discharged,  is  without  consideration,  and  void. (6)  So  an 
agreement  far  delay^  without  consideration,  made  between  the  principal 
debtor  and  his  creditor,  will  not  discharge  a  surety.(c)  And  mere  delay 
in  calling  on  the  principal,  will  not  discharge  the  surety.  And  where 
A.,  in  payment  of  a  debt,  endorsed  to  B.  the  note  of  C,  and  by  the  en- 
dorsement ''  waived  demand  and  notice ;"  held,  that  although  C.  was 
solvent  and  remained  so  fifteen  months  after  the  endorsement,  and  before 
which  period  no  suit  was  brought  against  him,  still  the  endorser  A.  was 
U8ble.(d) 

If  the  holder  receive  part  payment  from  the  maker  when  the  note  be- 


(v)  1  Bof.  &  Pull.  652. 
w)  16  John.  152.    17  id.  176. 
8  Wheat.  590,  6. 
18  John.  327. 
8  Wen.  194. 


(a)  4  Verm.  R.  131.    4  John.  Ch.  R. 
182. 

b)  4  Verm.  R.  181. 
'c)  2  Hall'f  Super  CLR.  185. 
^  f)  4  Yerg.  182. 


r4)  Though  a  creditor  neglect  to  prosecute  for  hit  debt  aAer  being  notified  to  do 
to  oy  the  lurety,  thig  will  not  ditcbarve  the  turety  if  the  principal  wat  insolvent  at 
the  time.  Otherwise  if  the  principal  be  solvent  at  the  time,  and  the  neglect  to 
Bvosecule  is  followed  by  subsequent  insolvency  on  his  part.  (4  Hill,  650.)  A  tiiretv» 
however^  in  order  to  avail  himtelf  of  this  rule,  at  law,  must  bring  his  case  ttrictJy 
within  it  And  it  teems  that  Ibe  principal  is  not  to  be  deemed  ravenl,  at  the  time 
of  the  notice  to  prosecute,  unless  he  be  then  able  feD  pagr  all  his  debts  aeoordiaf  Co 
Ihe  ordinary  usage  of  tvade.    (Id.    Per  Cowen,  J.) 
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comes  due,  and,  before  giving  notice  to  the  endorser,  allows  further  credit 
to  him,  the  endorser  is  discharged. (e)  But  if  the  holder  receive  part 
payment,  and  give  due  notice  to  the  endorser,  the  latter  will  be  holden  for 
the  payment  of  the  residue. (^)  And  it  has  been  decided,  that  any 
credit  given  by  the  holder  of  a  bill  to  the  drawer,  acceptor,  endorser  or 
promissor,  is  a  consent  to  hold  the  demand  upon  their  responsibility,  and 
that  the  holder  has  no  remedy  afterwards  but  against  them,  where  the 
circumstances  of  the  transactions  have  rendered  them  liable  absolutely, 
and  at  all  events.(g)  But  it  is  admitted  that  this  rule  does  not  hold 
where  the  acceptor  or  maker  is  discharged  by  the  holder,  and  the  drawer 
or  endorser  is  sued,  having  in  his  hands  funds  of  the  acceptor  or  maker, 
which  have  been  retained  for  the  express  purpose  of  paying  the  bill  or 
note.(A)  And  where  the  drawer  or  endorser,  with  full  knowledge  of 
the  time  being  given,  yet  promises  the  holder  to  pay  him  the  bill,  such 
promise  will  bind.(t)  And  where  the  holder  released  one  of  several 
joint  makers,  excepting,/rom  such  liability  as  he  may  be  under  to  the 
endorsers^  this  was  held  not  to  discharge  an  endorser.(j) 

The  consequence  of  omitting  to  present  for  acceptance,  or  payment, 
or  to  give  notice  of  the  default  of  acceptance,  or  payment,  may  be  done 
away,  by  some  act  of  the  person  entitled  to  object  the  want  of  it ;  or  in 
case  of  a  conditional  acceptance,  by  the  completion  of  the  condition  be- 
fore the  bill  becomes  payable.  Thus,  a  payment  of  part,  or  a  promise 
to  pay  the  whole,  or  part  ;(A;)  or  to  see  it  paid  ;  or  an  acknowledgment 
that  it  must  be  paid,  or  a  promise  that  '^  he  will  set  the  matter  to  rights," 
or  a  mere  unaccepted  offer  of  a  composition  with  other  creditors,  made 
by  the  party  who  objects  the  want  of  notice,  with  a  knowledge  of  the 
holder's  neglect,  will  amount  to  a  waiver  of  the  laches^  and  entitle  the 
holder  to  a  recovery,  even  though  made  under  a  mistake  of  the  law ;  but 
such  act  or  promise,  in  order  to  bind,  must  be  explicit,  unconditional, 
and  unqualified,  and  made  out  clearly  in  evidence  ;(/)  not  a  mere  propo- 
sition to  pay  by  instalments,  or  to  give  a  bill,  unless  such  offer  is  ac- 
cepted ;  or,  alluding  to  a  number  of  bills,  including  the  one  in  question, 
saying,  ^^  I  will  see  them  paid."(m)  And  what  a  man  says  under  the 
surprise  of  a  sudden  and  unexpected  demand,  ought  to  be  construed  with 


(«)  3  John.  384,  and  see  16  id.  42.  533.    1  Minor'i  Ala.  R.  173.    2  N.  H. 

(/)  1  John  Gas.  131.    3  McCord,  13.  R.  240. 

(g)  7  Mass.  R.  494.  (0  5  John.  375.     See  Chit  on  Bills, 

{h)  6  id.  85.  8th  Lond.  ed.  534,  5.    1  Mart.  &  Yerg. 

(i)  12  East,  38.  74.     4  Dali.  109.     3  John.  68.    5  il 

(j)  2  Caines,  121.  248.    9Ma8S.R.l.    12  id.  52.    10  Wen. 

Yk)  5  John.  248.    id.  375.    3  id.  68,  504. 

ana  sea  Chit,  on  Bills,  8th  Lond.  ed.  (m)  5  John.  575. 
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a  good  deal  of  strictness. (5)  And  if  such  person  pay  the  money  to  the 
holder,  having  a  knowledge  of,  (or  the  means  in  his  power  of  knowing) 
the  circumstances,  he  cannot  recover  back  the  money,  unless  there  be  a 
deceit  or  fraud  practiced  upon  him.(n)  And  a  promise  to  pay,  made  by 
the  endorser,  will  not  be  a  waiver  of  the  consequences  of  a  want  of  de- 
mand, unless  it  be  shewn  affirmatively,  that  the  endorser  knew  that  no 
demand  had  been  made  when  he  made  the  promise.(o)  And  where  the 
drawer  is  informed  that  demand  was  made  and  payment  refused,  a 
promise  to  arrange  it,  is  not  a  waiver  of  demand,  if  in  fact  none  were 
made.(p)  And  if  an  endorser,  discharged  by  the  laches  of  the  holder, 
being  ignorant  of  such  laches^  promise  to  pay,  the  promise  is  not  bind- 
ing, although  it  appear  that  on  a  sale  of  real  estate  by  the  endorser  to 
the  maker,  the  note  and  a  deed  of  trust  were  taken  to  secure  the  pur- 
chase money,  ^nvl  the  deed  still  held  by  the  endorser  at  the  time  of  the 
promise,  (f) 

A  full  indemnity  given  by  the  maker  to  the  endorser,  to  secure  him 
against  his  liability  as  endorser,  or  a  promise  to  pay  ,by  the  endorser, 
with  a  knowledge  that  no  demand  was  made,  will  in  either  case  dis- 
pense with  demand  and  notice.(r) 

A  promise  by  the  drawer  of  a  bill,  to  make  an  arrangement  satisfac- 
tory to  the  holder^  where  there  is  no  evidence  of  knowledge  on  his  part 
that  notice  had  not  been  given ;  or  the  fact  of  the  drawer  including  the 
demand  of  the  holder  in  an  account  of  his  creditors,  on  an  application 
for  an  insolvent's  discharge,  where  it  is  not  shown  that,  at  the  time  of 
making  such  account,  he  knew  the  necessary  steps  to  charge  him  as 
drawer  had  not  been  taken,  will  not  subject  him  to  the  payment  of  the 
bill.(*)  The  endorser  waives  notice  by  promising  payment,  when  no- 
tice of  non-payment  is  given  him  at  an  earlier  hour  of  the  day  than  the 
law  requires.(^) 

If  the  maker  of  a  note  abscond,  and  the  endorser,  before  it  becomes 
due,  informs  the  holder  of  the  fact,  and  requests  delay,  and  agrees  to 


n)  See  Chit,  on  Bills,  8th  Lend.  ftd. 


r. 


3N.  H.  K.346. 
Ycig.  210. 
Y)  1  I>«v.  R.  247. 


5  Yerj^.  300.  The  holder  of  a 
note  need  not  demand  payment,  and  nve 
notice  to  an  endorser,  who  shortly  before 
the  note  comes  due,  writes  to  him  that 
tlie  maker  has  failed,  acknowledjres  his 
liability  and  asks  indulgence  untu  funds 


can  be  realized  from  security  given  by 
the  maker.  Rut  the  mere  taking  of  se- 
curity,  by  an  endorser  from  the  maker, 
does  not  dispense  with  demand  and  no- 
tice, unless  the  funds  so  received  are  suf- 
ficient to  satisfy  the  note,  or  unless  aU 
the  property  of  tne  maker  has  been  actu- 
ally transferred  to  the  endorser.  (17  Wen. 
489.) 

(s)  6  Wen.  658. 

CO  2  Verm.  K.  105. 


Vol.  I. 


(5)  4  Mass.  R.  341. 
32 
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give  a  new  note  for  the  amount,  it  is  waiver  of  demand  and  notice.(tf) 
So  if  the  endorser,  before  the  note  becomes  due,  takes  an  assignment  of 
all  the  property  of  the  maker  as  security  for  his  endorsement  ;{v)  but 
it  will  be  otherwise,  if  he  take  an  assignment  of  property  only  to  secure 
him  against  his  endorsement  of  other  specified  notes. (10)  So  if  the  en- 
dorser, to  prevent  himself  from  eventual  loss,  take  collateral  security  of 
the  maker,  on  account  of  the  particular  note  endorsed,  it  is  a  waiver  of 
the  legal  right  to  require  proof  of  demand  on  the  maker  and  notice  to 
himself,  (x) 

A  promise  to  pay,  or  other  act  amounting  to  a  waiver,  must  not  only 
be  with  a  knowledge  of  the  circumstances,  calculated  to  discharge  the 
defendant,  but  it  lies  with  the  plaintiff  to  show  such  knowledge  at  the 
trial.(y)  It  has  been  held  in  Connecticut,(z)  that  a  promise  is  pre- 
sumptive evidence  of  due  demand  and  notice,  and  stands  good  until  the* 
contrary  is  made  to  appear  by  the  defendant ;  and  this  would  seem  to 
be  the  rule  in  England. (a)  In  this  state  it  is,  however,  well  settled 
that  regular  notice  or  waiver  is  not  to  be  inferred  from  the  mere  promise 
to  pay — it  is  to  be  made  to  appear  affirmatively  and  clearly  by  the 
plaintiff  at  the  trial. (6)  Strong  circumstances  would  authorize  a  jury  to 
presume  a  knowledge  of  a  want  of  demand,  at  the  time  of  making  the 
promise.(c) 

-  Where  an  endorser,  on  being  called  on  for  the  payment  of  a  note, 
avowed  himself  legally  exonerated  from  its  payment,  but  declared  that 
he  did  not  wish  to  take  advantage  of  such  exoneration,  and  promised  to 
pay  the  note,  it  was  held,  that  the  promise  was  valid,  without  further 
proof  of  th^  endorser's  knowledge  that  he  had  not  been  regularly 
charged  ;  but,  in  such  a  case,  the  endorser  will  be  allowed  to  show  that 
no  demand  had  in  fact  been  made  of  the  maker,  and  that  consequently 
the  promise  was  made  under  a  misapprehension  of  facts ;  but  where  suf- 
ficient time  had  elapsed  for  the  demand,  and  the  avowal  of  exoneration 
was  distinctly  made,  including  in  it  as  well  an  admission  of  a  demand  as 
a  want  of  notice,  the  defendant  will  be  held  to  strict  proof.(ci) 

I  lend  you  my  note,  payable  to  you  or  order,  which  you  sell  and  en- 
dorse to  A.  for  a  valuable  consideration.     You  afterwards  becoming  tn- 


[u)  1  John.  Cae.  99. 

«)  6  Man.  R.  170. 

U))  Id.    See  5  Conn.  R.  175. 

\x)  2  Greenl.  207. 

y  1  16  John.  152, 

X}  7  Conn.  R.  623. 


(a)  7  EMt,  231.    2  Cunp.  188.    U. 
105. 

(b)  16  John.  152.    6  Wen.  658.    10 
id.  504. 

;c)  12  Mam.  R.  52. 
d)  10  Wen.  504. 
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iolvent^  your  creditors^  among  whom  are  A.  and  myself^  by  a  writing 
Hgned  but  not  sealed^  (upon  a  n&minal  consideration,)  discharge  and  re- 
lease you  from  all  debts^  demands^  &c.  due  to  i^  respectively^  A.  not 
knowing  for  whose  accommodation  I  gave  the  note.  I  afterwards  pay 
the  note  to  A.  and  bring  my  action  against  you  for  money  paid^  laid  out, 
&c.  It  was  held  in  such  a  case,  that  A.^s  discharge,  under  the  circum- 
stances, did  not  exonerate  me,  and  that  my  discharge  to  you  being  with- 
out any  substantial  consideration,  and  not  under  seal,  was  inoperativCy 
either  as  a  release  or  an  accord  and  satisfaction  ;  and  that  therefore  I 
was  obliged  to  pay  the  money  to  A.,  and  might  recover  it  of  you.(e) 
How  far  the  receiving  a  bill  or  note  for  a  debt,  is  payment, 
5.  As  to  the  question,  how  far  the  receiving  a  bill  or  note  is  payment, 
a  distinction  was  formerly  taken  between  the  case  of  receiving  it  at  the 
time  of  creating  the  debt,  or  in  payment  of  a  precedent  debt.  And  the 
law,  with  respect  to  the  former  case,  was  thus  laid  down  in  the  first  edi- 
tion of  this  treatise,  upon  the  authority  of  Whitbeck  v.  Van  Ness,  (11 
John.  409.) 

Where  John  says  to  James,  ^^  if  you  will  let  me  have  such  an  article, 
or  perform  such  an  act,  I  will  let  you  have  a  note  against  Richard  Roe, 
payable  to  me  or  bearer,  or  to  A.  or  order,  and  endorsed  in  blank,"  and 
James  agrees  to  take  the  note,  and  deliver  the  article  or  do  the  act,  and 
this  agreement  is  executed  ;  this  is  a  mere  exchange  of  the  article  or 
service  for  the  note,  the  same  as  if  two  men  should  exchange  horses,  and 
such  note  is  undoubtedly  a  payment.  And  so,  if  John  had  given  his 
own  note,  or  any  other  bill  or  note,  under  similar  circumstances,  if  not 
drawn  or  endorsed  by  him,  and  he  had  made  no  promise  to  endorse  such 
bill  or  note,  it  would  undoubtedly  be  payment ;  and  in  Breed  v.  Cook, 
(16  John.  241,)  on  certiorari,  the  rule  is  thus  stated  by  the  supreme 
court :  "  If  the  vendor  of  goods  receive  from  the  purchaser  the  note  of 
a  third  person  at  the  time  of  sale,  (such  note  not  being  forged,  and  there 
being  no  fraud  or  misrepresentation  on  the  part  of  the  purchaser  as  to 
the  solvency  of  the  maker,)  it  is  deemed  to  have  been  accepted  by  the 
vendor  in  payment  and  satisfaction,  unless  the  contrary  be  expressly 

proved." 

But  it  has  since  been  decided  by  our  supreme  court,  and  may  now  be 
considered  the  settled  law  of  the  state,  that  whether  a  bill  or  note  be 
given  for  a  precedent  or  cotemporary  debt,  the  question  of  payment 
is  the  same ;  and,  in  either  case,  unless  the  bill  or  note  be  received. 


(«)  17  John.  169. 
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under  an  express  agreement  that  it  shall  operate  as  payment j  the  law 
will  not  so  adjudge  it.(/)  (6)  And  where  an  agent  buys  goods  for 
his  principal,  and  gives  his  own  notes,  they  are  considered,  so  far  as 
the  question  of  payment  is  concerned,  as  the  notes  of  the  principal  him- 
8elf.(s) 

The  consequence  of  such  a  bill  or  note  being  payment  is,  that  the 
one  who  receives  it  must  be  content  with  the  remedy  upon  his  paper 
al6nej  and  cannot  sue  for  the  article  sold,  or  service  performed,  as  a  con* 
sideration  for  it,  though  the  party  or  parties  to  it  be,  or  afterwards  be- 
c'okHe,  utterly  insolvent.  And  where  the  defendant's  own  note,  drafl  or 
indorsement  is  received  under  the  like  circumstances,  the  remedy  is 
against  him  upon  the  bill  or  note^  and  not  for  the  article  or  services  for 
which  it  was  received.  But  if  there  be  a  fraudulent  representation  or 
Concealment  as  to  the  money  being  dtie,  or  the  circumstances  of  the  par- 
ty or  parties  to  the  bill  or  note,  such  payment  may  be  treated  as  a  niJ- 
iity^  and  an  action  may  be  brought  for  the  tonAderation  paid  for  it,  or 
an  action  on  the  case  for  the  fraud^  even  though  the  bill  or  note  was 
taken  in  consequence  of  such  fraud,  to  be  collected  at  the  plaintiff's  own 
riik.{K)  And  such  action  may  be  brought  immediately^  though  such 
bill  or  note  be  payable  at  a  future  day  ;  and  so,  if  the  bill  or  note  be 
usurious,  or  the  drawee  have  no  effects  in  his  hands.(t)  And  soj  where 
the  bill  or  note  is  received  conditionally,  or  at  the  risk  of  the  defen- 
dant, or  as  collateral  security,  it  being  understood  that  the  defendant 
shall  still  continue  liable ;  if  it  be  not  paid,  an  action  lies  upon  the  ori- 
ginal consideration. (y)  But,  eVen  in  such  cases,  if  the  plaintiff  transfer 
the  bill  or  note,  it  shall  operate  ^s  a  payment. (A)  Though,  even  if  it 
has  been  endorsed  over  by  the  creditor,  yet,  if  he  receive  it  back,  and 
can  produce  and  cancel  it  on  the  trial,  or  shew  it  to  be  lost,  his  cause 
of  action  revives,  or  continues  unimpaired. (/)  But  if  the  party  deliver- 
ing the  bill  or  note  fails  to  perform  all  that  he  engaged  to  do,  the  credi- 
tor may  have  his  action  upon  the  prior  indebtedness.(f7i) 


(/)  1  Cowen,  359.    As  to  the  rule  in        ft)  Id.  ibid.     11  Man.  R.  359.    6  T. 

other  states,  see  9  Conn.  R.  23 ;  I  Coxe's  R.  52.    1  Esp.  R.  3. 
R.85.  ij)  9  John.  310. 

(g)  Id.  (k)  3  Cranch,  318. 

(h)  6  John.  110,  and  see  Chit,  on  Bills,        (0  1^  John-  247. 
SQi  Lond.  ed.  196.    15  John.  475.  (m)  2  Camp.  329. 

(6)  Hie  reader,  by  referring  to  the  opinion  of  Sutherland,  J.  in  the  case  referred 
to,  will  find  an  at>Ie  review  of  the  authorities  on  this  point,  establishing,  beyood 
controyersy,  that  both  the  English  and  American  authorities  warrant  the  conclu-^ 
fion  to  which  the  court  arrrived.    (See  also  9  Coqq.  R.  23.) 
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If  there  be  an  agreement  to  accept  notes  in  payment  of  goods  sold, 
and,  before  delivery  of  the  goods,  the  notes  turn  out  to  be  bad,  the  par- 
ty is  not  bound  to  receive  them,  unless  he  agreed  to  receive  them  at  all 
events,  and  to  run  the  risk  of  their  being  paid. (7)  And  in  the  case  of 
goods  sold  and  delivered,  to  be  paid  for  by  such  a  note,  if  the  vendee 
neglect  to  give  the  note,  the  vendor  may  forthwith  bring  assumpsit  for 
the  price  of  the  goods  sold. (8) 

Where  a  purchaser  of  goods  trahsfers,  without  endtjrseraent,  a  note  in 
payment,  he  thereby  guarantees  that  the  sum  expressed  in  the  note  is 
due,  and  constitutes  the  seller  bis  agent  to  sue  for  the  same  in  his  name ; 
and  if  a  suit  be  fairly  brought  and  duly  prosecuted,  and  ^  s^t-ofi*  is  es- 
tablished by  the  maker,  the  seller  may  resort  to  the  purchaser  for  the 
price  of  the  goods  soId.(9t) 

M.,  in  payment  for  boards  purchased  of  T.,  gave  an  order  in  favor  of 
the  latter  on  a  third  person,  payable  on  the  return  of  a  brig  owned  by 
M.  The  order  was  accepted,  and  T.  gave  M.  a  receipt  in  full.  After 
the  usual  time  for  the  voyage  had  long  elapsed,  the  vessel  not  returning, 
T.  sued  M.  on  the  original  contract ;  and  it  was  held,  that  the  action 
was  maintainable^  unless  the  defendant  could  prove  that  the  plaintiff  was 
to  take  the  risk  of  the  voyage. (o) 

R.  bought  goods  of  the  plaintiff  on  account  of  the  Providence  Hat 
Manufacturing  Company,  and  gave  a  note  for  the  amount,  signed  ^^  for 
the  Provid.  Hat  Man.  Co.  F.  R."  R.  had  no  authority  to  sign  such  a 
note,  though  he  had  authority  to  buy  goods.  It  was  held,  that  taking 
the  note  did  not  extinguish  the  implied  promise  to  pay  for  the  goods ; 
and  that  the  company  were  liable  in  an  action  for  goods  sold  and  deliv- 
ered.(p) 

And  it  has  been  decided  in  numerous  cases,  that  where  a  bill  or  note 
is  delivered  on  account  of  a  precedent  debt,(9)  that  it  is  not  a  payment, 
unless  it  is  expressly  agreed  to  be  received  as  such  by  the  creditor,  and 
that  he  should  ruti  the  risk  of  its  collection. (9)     The  rule  is  now  set- 


(n)  1  Dev.  R.  420.  Chit  on  Bills,  8th  Lond.  ed.  197.    4 

(oj  11  Mass.  R.  143.  Mass.  R.  93.    7  id.  296.    1  Conn.  R. 

(p)  12  id.  237.  409.    8  John.  389.     11  id.  513.    1  Mc- 

(9)  5  John.  68.    7  id.  311.    2  John.  Cord,  449.    6  Cranch,  253.    5  Wen.  85. 

Cas.  438.    3  id.  71.    9  John.  310.    See  1  Cowen,  290.    3  id.  147.    5  Hill,  200. 

(7;  2Caines,  117. 

rS)  5  Pick.  15. 

(9)  The  succeeding  remarks  on  the  subject  of  payment  of  precedent  debi$  by  the 
delivery  to  the  creditor  of  a  bill  or  note,  will,  under  the  case  in  1  Cowen,  above 
cited,  equally  apply  to  the  payment  of  ddemifHtramoUB  debts. 
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tied  that  to  operate  as  a  satisfaction  the  new  promise  must  be  that  of 
some  third  person  ;  in  other  words,  something  OTer  and  above  the  ori- 
ginal debt.  Accordingly  it  has  been  decided  that  the  promissory  note 
of  a  debtor,  given  for  a  prior  simple  contract  demand,  will  not  operate 
as  payment,  so  as  to  preclude  the  creditor  from  suing  on  the  original 
consideration,  though  given  under  an  express  agreement  that  it  was  to 
be  received  in  full  satisfaction  and  discharge.  But  it  is  otherwise  if  the 
note  be  that  of  a  third  person.  (10)  The  bill  or  note  must  be  intended 
as  payment  by  the  parties,  or  it  will  not  be  so  considered.(ll)  And 
whether  expressly  received  as  payment  or  not,  is  a  fact  for  the  jury  to 
decide. (12)  It  is  not  payment,  even  though  a  receipt  be  given  for 
it  as  cask  ;  and  if  a  receipt  be  given  for  cash  generally,  as  payment  in 
full  of  the  debt,  it  may  still  be  shown  that  a  part  of  the  sum  mentioned 
therein  was  a  note  or  bill,  and  if  it  be  not  paid,  such  transaction  will 
not  discharge  the  debt.(r)  But  on  receiving  such  bill  or  note  for  a  pre- 
cedent debt,  the  creditor  cannot  sue  on  the  original  consideration  till  it 
fall  due,  unless  there  be  fraud  practised  upon  him  by  the  debtor.(j) 

And  a  check  upon  a  bank,  given  in  the  ordinary  course  of  business, 
is  not  presumed  to  be  received  as  an  absolute  payment,  even  if  the  draw- 
er have  funds  in  the  bank.(^) 

It  has  been  held  in  Louisiana,  that  if  a  creditor  receive  a  new  note, 
and  surrender  the  one  which  it  is  taken  to  renew,  the  Sureties  he  had 
for  the  payment  of  the  first  are  discharged,  and  the  accommodation  en- 
dorser must  be  so,  if  his  name  be  not  on  the  note  taken  to  renew  the 
former,  (ti) 

But  where  the  cashier  of  a  bank,  on  a  note  holden  by  the  bank  falling 
due,  accepted  a  check  of  a  third  person  for  a  part  of  the  amount,  and  a 
new  note  for  the  balance,  and  delivered  up  the  old  note,  it  vras  held  by 
the  supreme  court  of  this  state,  that  on  the  check  being  dishonored,  an 
action  might  be  maintained  on  the  original  note,  against  the  maker,  to 
recover  the  amount  of  the  check  ;  and  the  bare  fact  of  delivering  up  the 
old  note  was  held  not  to  be  evidence  that  the  check  and  new  note  were 
received  in  payment.(t?) 


(r)  5  John.  68.    8  id.  389.    1  Cowen,        (0  1  Hall's  Super,  a.  R.  6&, 
290.  M  1  MUIer'g  Lou.  R.  527. 

(s)  Id.  ibid.,  and  see  Chit  on  Sills,        (v)  6  Wen.  490. 
8th  Lond.  ed.  195.    4  Verm.  R.  549.    2 
Gill  &  John.  493. 

(10)  1  Hill,  516.    See  5  Hill,  448,  where  this  case  is  raconndend  nd  ap- 
proved. 

(11)  8  Pick.  R.  522.    See  6  Mast.  R.  143 ;  2  Wash.  C.  C  R.  24. 

(12)  9  John.  310.    7  id.  313. 
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If  the  creditor  sue  on  the  original  consideration,  even  after  the  bill  or 
note  falls  due,  he  must  either  show  it  to  be  lost,  without  having  been 
endorsed,  or  produce  and  cancel  it  at  the  trial. (to)  But  if  he  fail  to  do 
either,  and  no  objection  be  made  at  the  trial,  the  judgment  will  not,  for 
that  cause,  be  reversed^ (x)  It  is  not  necessary  to  prove  an  oflFer  to  re- 
turn the  bill  or  note  before  suit  commenced.(y) 

But  if  the  bill  or  note  be  lost  through  the  creditor's  neglect,  or  he 
sells  it  to  anothcr,(z)  or  if  he  receive  it  as  a  conditional  payment,  and 
endorse  it  to  another,(a)  or  agree  to  receive  it  in  payment,  and  run  all 
risks,(6)  the  debt  is  discharged,  whether  the  bill  or  note  be  paid  or  not* 

And  to  give  to  the  acceptance  of  a  note  the  effect  of  an  absolute  pay- 
ment or  extinguishment  of  a  debt,  a  contract  that  it  should  be  so  must 
be  shown. (c) 

But  the  law  will  presume  that  a  negotiable  note  is  agreed,  by  the  par- 
ties, to  be  received  as  payment  of  a  simple  contract  debt,  if  it  be  taken 
for  such  debt,  though  this  presumption  may  be  encountered  by  proof  to 
the  contrary,  or  by  proof  of  usages  or  circumstances  inconsistent  with 
such  presumption. ((/)  And  where  one  received  a  promissory  note  on 
settlement  of  an  antecedent  account,  and  wrote  thereon,  ^'  Received  pay- 
ment by  note,"  and  delivered  the  account  so  receipted  to  the  debtor,  it 
was  held  by  the  supreme  court  of  Vermont,  that  the  receipt  was  prima 
fade  evidence  of  the  payment  of  the  account,  and  that  the  note  thus 
received  in  payment^  was  a  bar  to  an  action  on  that  account,  whether  the 
note  was  paid  or  not,{e) 

And  it  has  been  determined  in  Massachusetts,  that  a  forged  note  re- 
ceived in  payment  of  a  debt,  when  both  parties  are  ignorant  of  the  for- 
gery, is  a  valid  payment ;(/)  but  in  this  state,  if  forged  notes  or  bank 
bills  be  received  as  payment,  though  both  parties  be  innocent,  such  pay- 
ment is  a  nullity  ;  unless  the  person  receiving  the  forged  notes  or  bills 
took  upon  himself  expressly  the  risk  of  forgery. (g*)  And  it  would  seem 
to  be  proper,  if  not  necessary,  that  before  commencing  an  action,  and 


(w)  1  John.  34.    8  id.  149.    Id.  202.  (e)  2  Gill  &  John.  493. 

10  id.  104.    Id.  366;  and  see  Chit,  on  (d^  5  Mass.  R.  302,  per  Parsons,  Ch.  J., 

Bills,  8th  Lond.  ed.  198.    2  Gill  &  John,  and  see  11  id.  359.    10  id.  47.    1  John. 

493.    2  Ball.  160.    3  Cowen,  147.  34.    10  id.  104.    2  Greenl.  121,  querel 

(x)  9  Conn.  R.  23.  See  1  Cowen,  359,  cited  supra, 

(y)  1  Cranch,  181.  (e)  4  Verm.  R.  549,  555. 

(z)  5  John.  68.  (/)  6  Mass.  R.  321.    7  id.  290,  and 

(a)  3  Cranch,  311.  see  4  N.  H.  R.  488. 

hi)  6  id.  253 ;  and  see  Chit,  on  Bills,  (g)  2  John.  455,  and  see  15  John.  241. 

8th  Lond.  ed.  197.  4  Verm.  R.  549, 555,  5  Taunt.  488.     4  N.  H.  R.  488.    4  Gill 

and  the  cases  there  cited.    2  Gill  &  John.  &  John.  463. 

493.    1  Salk.  124. 
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immediately  upon  discovering  the  forgery,  the  creditor  should  return  or 
offer  to  return  the  forged  note  or  bill.(i) 

A  note  of  a  debtor,  not  negotiable^  is  not  deemed  a  payment  of  a  pre- 
existing debt.(t) 

If  bills  are  received  on  account  of  a  debt,  and  protested  for  norf-pay- 

ment,  and  in  an  account  rendered,  the  drawer  is  charged  with  the  vsual 
damages,  this  ^mounts  to  an  election  to  consider  the  bill  as  payment.(  J) 
And  if,  in  such  case^^t^e  creditor  return  the  bill  and  request  a  remittance 
on  account  of  the  debt,  this  amounts  to  an  extinguishment  and  waiver  of 
the  bill ;  and  if  it  be  one  of  a  set,  to  an  extinguishment  of  all  of  them.(A:) 

Where  a  debtor  remitted  to  his  creditor  a  bill  drawn  by  a  third  per- 
son, which,  when  paid,  was  to  discharge  the  debt,  and  the  bill  being 
dishonored,  ihe  creditor,  contrary  to  the  request  of  the  debtor,  delivered 
up  the  bill  to  the  drawer,  and  took  his  note  for  the  principal,  interest 
and  dan^ages,  payable  at  a  future  day ;  it  was  held,  that  the  original 
debt  was  discharged. (/) 

If  A.  owes  B.,  and  in  a  settlemept  between  them,  gives  B.  his  prom- 
issory note  for  the  amount,  and  B.  afterwards  sues  A.  on  the  original 
contract  debt,  a  plea  averring  the  giving  of  the  note  and  its  acceptance 
on  account  of  the  demand,  i§  no  answer  to  the  declaration,  and  wopld  be 
held  bad  on  demurrer.  Jt  is  9  matter  of  defence  under  the  general  issue, 
and  can  be  answered  by  producing  and  cancelling  the  note  at  the  trial; 
for  the  acceptance  of  a  negotiable  note  is  not  an  absolute  extinguish- 
ment of  a  prior  debt.(m) 

And  where  a  mortgage  is  given  to  secure  the  payment  of  a  note,  and 
the  assignee  of  the  mortgage  takes  a  new  note  from  the  mortgagor,  in 
exchange  for  the  old  one,  it  not  being  intended  as  payment,  the  mort- 
gage debt  is  not  thereby  paid,  but  the  mortgage  remains  good,  as  secu- 
rity for  the  amount  due  on  the  new  note,  as  against  the  mortgagor  him- 
self; but  whether  the  exchange  would  operate  as  payment  of  the  first 
note,  as  against  a  purchaser  under  the  mortgagor,  querel(n) 

Where  the  attorney  of  the  plaintiff  took  the  note  of  the  sheriff  for  the 
amount  of  an  execution,  without  agreeing  that  it  should  be  payment, 
and  without  giving  a  discharge  of  the  execution,  it  was  held  that  the  ex- 
ecution was  still  valid  against  the  judgment  debtor.(o) 

The  giving  of  a  promissory  note  by  one  of  several  partners  or  joint 
debtors,  for  a  demand  antecedently  due  from  all,  will  not  extinguish 


(K)  1  Minor'g  Ala.  R.  299,  313.  (m)  8  Cowen,  77.    See  15  John.  i47. 

f )  4  Mass.  R.  93.    6  id.  143.  (n)  8  Pick.  R.  522,  and  see  S  N.  H. 

'j)  2  Dall.  100.    See  also  1  id.  16).  R.  525. 

^k)  2  id.  134.  (0)  2  N.  H.  R.  376. 
'0  4  id.  155. 
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their  liability,  though  the  creditor  expressly  accept  the  note  in  satisfac- 
tion.(p)  The  rule  is  the  same  if  the  note  be  received  conditionally, 
*'  when  paid  to  be  credited,"  6ic,{q)  Though  a  note  for  any  debt,  re- 
ceived thus,  upon  the  usual  condition,  "  when  paid  to  be  in  full  of  ac» 
counts,  &c. ;"  if  the  creditor  negotiate  it,  will  be  an  absolute  pay- 
ment.(r)  (13)  In  order  that  the  note  thus  exchanged,  may  operate  as 
payment,  it  must  be  so  intended  and  agreed  ;  for  the  mere  taking  a  note 
from  one  of  several  joint  debtors,  for  a  pre-existing  debt,  is  no  pay- 
ment.{s) 

In  Connecticut,  in  an  action  of  book  debt,  the  defendant  gave  in  evi- 
dence a  receipt,  by  the  plaintiff,  acknowledging  the  receipt  of  a  bill  of 
exchange,  which,  when  paid,  was  to  be  in  full  of  the  plaintiff's  account, 
and  it  appearing  that  this  bill  had  not  been  paid,  the  defendant  produced  a 
receipt  by  the  plaintiff  of  the  amount  of  the  bill,  by  a  bill  on  another  per- 
son ;  the  court  refused  to  admit  evidence  that  the  latter  bill  was  not 
paid.(^) 

Debt  lies  upon  a  judgment,  notwithstandin;^  the  plaintiff  has  given  a 
receipt  for  an  order,  which,  when  paid,  is  to  be  in  full  of  the  judg- 
ment ;(u)  but  a  promissory  note  taken,  by  express  agreement,  in  pay- 
ment of  ii  judgment^  is  an  extinguishment  of  the  precedent  debt.(v) 

If  one  give  his  note,  and  accept  a  discharge  of  a  subscription,  such 
fact  affords  no  presumption^  either  way,  of  a  compromise  or  a  substitu- 
tion of  the  note  for  his  subscription,  unless  he  knew  of  the  full  grounds 
of  his  defence  at  the  time ;  and  the  giving  a  note  under  such  circum- 
stances, does  not  preclude  the  party  from  defending,  by  proving  such 
facts  as  were  supposed  to  exist  when  he  settled,  but  of  which  he  knew 
no  evidence  whatever.(to) 

Where  I  owe  a  debt,  as  surety,  and  I  give  my  promissory  negotiable 
note  for  the  debt,  this  is  equivalent  to  the  payment  of  the  money,  and  I 
may  have  my  action  as  for  money  paid,  laid  out  and  expended  ;  thbugh 


? 


»^5  Hill,  448.  (0  2  Dny,  272. 

[q)  17  John.  340.  (it)  2  Verm.  R.  422. 

(r)  3  Cranch,  318.  (o)  5  Wen.  85. 

(»)  12  John.  409,  per  Thompson,  Ch.  J.  (w)  1  Verm.  R.  212. 
I  Cowen,  290.    3  Serg.  &  Rawie,  233. 


(13)  A  draft  or  bill  of  exchan^  upon  a  thiM  person  {riven  hy  a  debtor  to  a  cred- 
itor, who  stipulates  that  it  shall  bu  in  full  satisfftction  of  the  dent  when  ptridt  Upri^ 
ma  fade  eviitence  of  payment  of  the  oriirinal  debt.  And  to  rebut  surh  evidenco, 
the  creditor  is  botind  to  show,  in  on  action  for  the  recovery  of  the  orii^tiMil  debt, 
ililigence  in  obtaining  (layment  of  tire  bill,  and  if  it  is  not  paid,  notice  of  non-pay- 
ment ;  or  he  must  excuse  the  non-|>re8eQtment  and  produce  the  bill,  on  the  trial,  to 
be  cancelled.    (23  Wen.  345.) 

Vofc,  L  33 
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Dot  so  if  I  giFe  a  bond  i{x)  and  so,  if  a  isnrdy  be  imprisoned  on  an  exe- 
cution, for  the  debt  of  his  principal,  this  action  ]ies.(^) 

A  promissory  note  given  by  the  maker  and  accepted  by  the  payee  in 
satisfaction  of  a  book  debt  due  from  a  third  person,  and  with  his  con- 
sent, is  a  discharge  of  such  debt ;  and  the  liability  thus  incurred  by  the 
maker  of  a  note,  forms  a  good  ground  of  action  against  the  party  relieved, 
to  recover  the  amount  of  the  debt,  though  the  note  has  not  been  paid.(s) 

If  a  party  to  a  bill  or  note,  pay  the  money  without  being  duly  charged 
with  demand  and  notice  of  non-payment,  he  pays  it  in  his  own  wrong, 
and  cannot  recover  over  against  any  party  who  stands  behind  him  upon 
the  paper.(a)  So  if  the  holder  of  a  bill  transferred  to  him  as  collateral 
security  for  endorsing  another  bill,  pays  this  last  bill  without  due  notice 
of  its  having  been  dishonored,  such  payment  is  gratuitous,  and  he  can- 
not recover  upon  the  bill  pledged  to  him  as  collateral  security.(&) 

An  order,  not  negotiable,  for  the  payment  of  money,  but  which  has 
not  been  paid  or  accepted  by  the  drawee,  is  not  a  payment  or  extin- 
guishment of  a  precedent  debt.(c) 

Where  a  creditor  receives  an  order  or  draft  from  his  debtor  upon  a 
third  person  for  a  given  sum  alleged  by  the  debtor  to  be  due  within  a 
few  days,  and  the  creditor  takes  the  notes  of  such  third  person,  payable 
in  six  and  nine  months,  he  makes  the  debt  his  own,  and  in  case  of  non- 
payment cannot  call  on  his  debtor  for  the  amount  of  the  draft.(d) 

If  the  sheriff  take  a  promissory  note  in  satisfaction  of  an  execution, 
and  discharge  the  defendant  without  the  authority  of  the  plaintiff,  it  is 
void  as  between  the  sheriff  and  the  maker,  and  the  plaintiff  may  sue  the 
sheriff  for  an  escape,  or  take  a  new  execution.(e) 

But  suppose  a  debtor  draws  or  endorses  his  bill  of  exchange,  or  en- 
dorses his  promissory  note  against  a  third  person  to  the  creditor,  either 
in  payment  of  his  debt,  or  as  security,  or  as  conditional  payment ;  b 
either  of  these  cases,  if  the  draft  or  endorsement  be  given  in  good  faith, 
and  the  drawee  have  effects  in  his  hands,  it  is  agreed  that  the  bill  or  note 
may  become  an  absolute  payment  by  the  neglect^  or,  as  it  is  generally 
called,  the  laches  of  the  creditor  ;  and  so,  if  it  be  given  as  collateral  se- 
curity, or  conditional  payment,  at  the  time  of  sale.(/)  But  what  shall 
be  esteemed  such  laches^  as  will  make  the  note  or  bill  in  these  cases  a 


(x)  8  John.  2(Ki.  2  Esp.  570.  5  Man*        (c)  15  John.  224. 

R.  2»9.  U)  9  Wen.  122. 

(tf)  1  Pet  162.    But  quifi  1  ahrl  lee  8        (e)  6  Cowen,  465. 

John.  202, 5,  6.  (/\  See  Chit,  on  Bills,  8th  Loud.  ed. 

(x)  6  Qreenl.  907.  197,  kc.    1  Crtnch,  191.    5  John.  73, 

(a)  2  John.  Cas.  75.  per  Cur.    2  6111  ft  John.  498.    Anth.  N. 

(6)  12  Pick.  R.  899.  P.  52,  n.  (a) ;  55,  n.  (a). 
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payment  1  This  question  is  said  to  turn  upon  the  principle,  ^^  that  by 
keeping  possession  of  the  bill  or  note  after  it  becomes  due,  v^ithout  get- 
ting the  money  from  the  drawee,  acceptor  or  maker,  or  other  person 
originally  liable,  it  is  giving  an  implied  credit  to  such  person,  and  by  not 
giving  notice,  {in  case  of  his  failure^)  preventing  the  endorser  or  person 
who  paid  away  the  bill  or  note,  from  getting  the  money  or  otherwise 
securing  himself."  The  law  is  said,  therefore,  to  impose  the  duty  of 
due  diligence  upon  the  creditor,  in  proceeding  upon  the  bill  or  note, 
and,  in  default  of  payment,  giving  notice  to  the  person  of  whom  he  re- 
ceived it.(g) 

Under  the  above  rule  it  has  been  decided,  that  where  the  creditor  de- 
manded the  money  of  the  maker,  on  a  note  endorsed  to  him  in  payment 
by  his  debtor,  but  '^  indulged  the  maker  with  further  day  of  payment 
several  times  ;"(A)  where  he  neglected  to  demand  the  money /or  about 
four  montlis^  on  a  bill  or  order  not  negotiable,  drawn  by  his  debtor  to 
pay  the  debt  in  favor  of  the  creditor  ;(t)  and  in  a  like  case,  where  the 
creditor  omitt%d  to  demand  the  money  from  December  to  March  ;{j) 
where  he  kept  a  banker's  bill,  which  he  received  for  a  deht^  from  ^pril 
to  August i{k)  where,  on  the  maker's  refusing  to  pay,  the  creditor  took 
a  new  note  of  the  same  tenor  and  date,  the  first  being  cancelled  by  the 
maker ;(/)  in  these,  and  I  believe  some  other  like  cases,  the  acceptor  or 
maker  having  faUed^  it  has  been  held,  that  the  laches  of  the  creditor 
made  the  bill  or  note  his  own,  and  he  must  sustain  the  loss ;  and  the 
failing  of  the  principal  debtor  seems  to  be  made  a  main  ingredient  in 
all  these  cases;  and  the  plaintiff  was,  in  several  of  them,  not  allowed 
to  recover  on  his  original  claim,  because  his  laches  had  made  the  note 
payment. 

On  the  other  hand,  what  is  reasonable  diligence,  in  order  to  charge 
the  debtor  as  a  party  to  the  bill  or  note,  we  have  seen  is  a  question  of 
law  and  fact,  and  is  defined  with  tolerable  clearness  in  all  cases ;  and  in 
most  cases  it  is  now  perfectly  understood.  In  Tindall  and  others  v. 
Brown,(m)  which  was  very  fully  considered,  both  in  the  king's  bench 
and  exchequer  chamber,  a  rule  was  laid  down,  which  has  been  in  the 
main,  ever  since  adhered  to,  by  all  courts  who  ground  their  decisions 
upon  the  English  common  law.  There,  the  plaintiffs,  who  ivere  en- 
dorsees of  a  promissory  note  endorsed  to  them  by  the  defendant,  though 


(g)  Esp.  Dig.  pt.  1,  N.  Y.  ed.  183.  (*)  Eap.  Dig.  vol.  1,  pt.  1,  N.  Y.  ed. 

See  alio  Anth.  N.  P.  49.  188. 

(h)  1  Burr.  852.  (0  1  Str.  650. 

(0  2  Wils.  358.  (m)  1  T.  R.  167.    2  id.  186. 

(/)  8  John.  280. 
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they  demanded  the  note  on  the  day  it  fell  due,  (the  6th  October,  1784,) 
sufFtred  the  next  day  to  elapse  before  they  gave  notice  of  non-payment 
to  the  defendant,  all  parlies  living  in  the  same  place.  The  defendant 
refused  to  take  back  the  note  and  pay  it,  on  the  ground  that  the  plain- 
tiffs had  made  it  their  own,  by  their  laches^  in  not  giving  notice  at  leest 
the  day  before.  Notice  was  given  on  the  7th  of  October,  and  the  note 
tendered  to  the  defendant.  Two  juries,  successively,  found  for  the 
plaintiffs,  but  a  new  trial  was  granted,  and,  on  the  third,  a  verdict  and 
judgment  rendered  for  the  defendant,  which  w^as  confirmed,  on  erroTy  in 
the  exchequer  chamber.  The  action  was  brought  against  the  defendant 
upon  the  note  as  endorser.  We  have  seen  with  how  much  strictness  the 
doctrine  of  that  case  has  been  since  adhered  to,  and  can  form  a  very 
clear  idea  from  this  and  other  cases  which  we  have  cited,  what  laches 
means  in  its  application  to  demand  and  notice,  where  the  parties  upon  the 
bill  or  note  are  before  the  court  as  such.  But  has  it  the  same  meaning 
in  its  application  to  a  creditor  who  has  been  guilty  of  the  same  laches 
in  fact  J  with  regard  to  a  bill  or  note  received  of  a  debtor^  and  dravm  or 
endorsed  by  him  to  pay  a  pre-existing  debt  ?  or,  which  is  the  same 
thing,  where  laches  are  concerned,  to  secure  such  debt  ?  There  is,  I 
believe,  no  case  in  our  own  courts  directly  deciding  this  question  ;  but 
it  is  evidently  taken  for  granted  by  an  author,  who  is,  at  the  present 
day,  oftener  consulted  on  the  doctrine  of  bills  and  notes  than  any  other,  that 
laches  which  mil  make  the  original  delivery  of  the  bill  or  note  equivaletii 
to  payment^  is  the  same  which  will  discharge  the  drawer  or  endorser  if  the 
suit  be  brought  upon  the  instrument  itself;  and  that  where  the  drawer  or 
endorser  cannot  be  sued  upon  the  bill  or  note  as  such^  neither  can  he  be 
sued  on  the  dcbi^  for  the  purpose  of  paying  or  securing  which  he  drew 
or  endorsed  it.(n)  And  such  appears  to  be  the  doctrine  as  at  present 
held  in  the  English  courts.  In  Bridges  v.  Berry, (o)  the  defendant  was 
acceptor  of  a  bill  of  exchange^  payable  to  the  plaintiff'^  for  one  hundred 
and  nineteen  pounds.  On  its  becoming  due  and  being  demanded,  he 
prevailed  with  the  plaintiff  io  take  another  bill^  drawn  by  kim  on  one 
Ivory^  payable  at  two  months^  to  the  defendant'^s  own  order^  and  by  Am 
endorsed  to  the  plaintiff.  The  balance  he  paid  in  cash.  The  second  bUI 
was  given  as  security  merely,  both  bills  renuiining  in  the  hands  of  the 
plaintiff.  When  the  second  hill  became  due,  it  was  not  paid  by  the  oc- 
ceptorj  but  no  7iotice  ofnon  payment  was  given  to  the  defendant.     The 


(n)  See  Chit,  on  Bills,  8tb  Loud.  ed.        (o)  3  Taunt.  180. 
197,  &c. 
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notion  was  brought  upon  both  bills,  but  it  was  admitted  on  the  trial  that 
no  recovery  could  be  hadupon  the  second  against  the  defendant  as  endorser j 
for  want  of  notice;  but  it  was  insisted  that  he  was,  notwithstanding,  liable 
as  debtor  upon  the^r^^  bill,  on  the  ground  that  giving  the  second  was 
no  payment  of  the  precedent  debt.  But  the  court  held,  that  the  defen- 
dant was  discharged  from  both;  and  that  the  plaintiff,  by  his  laches,  had 
made  the  second  bill  a  payment  of  the  first.  And  per  curiam,  "The 
defendant  delivered  a  bill  to  the  plaintiff"  2iS  security,  upon -which  he 
(the  defendant)  had  a  right  to  sue  other  persons.  The  plaintiff,  by  not 
giving  him  notice  of  its  non-payment,  had  put  it  out  of  his  power  to  re* 
cover  what  was  due  thereupon;  and  having  so  done,  he  shall  not  be  per- 
mitted to  resort  to  the^r^^  6t//." 

The  same  doctrine  seems  to  have  been  taken /or  grcmted,  in  Williams 
▼•  Smitb,(/i)  which  was  the  case  of  a  payment  of  a  precedent  debt  by 
promissory  notes,  without  endorsement,  and  the  usual  strictness  in  de- 
manding payment  and  giving  notice  was  conceded  to  be  necessary  in 
that  case.  The  same  ideas  of  strictness  seem  to  have  been  entertained, 
both  by  the  court  and  counsel,  in  Wright  v.  Shawcross,(7)  which  was 
the  case  of  a  bill  of  exchange,  delivered  by  the  defendant  in  payment  of 
a  debt  contracted  at  the  time,  without  being  endorsed  by  the  defendant. 
It  has,  however,  been  held  in  our  own  state,  that  if  the  bill  be  deliver- 
ed on  account  of  a  precedent  debt,  without  endorsement  by  the  defen- 
dant, no  notice  of  dishonor  need  be  given  to  the  defendant. (r) 

The  first  two  of  these  cases  were  considered  upon  principle,  having, 
evidently,  nothing  to  do  with  the  statute  of  3  and  4  Ann.  ch.  9,  §  7, 
prescribing  a  course  of  proceeding  as  to  demand  and  protest,  upon  a  bill 
received /or  and  in  satisfaction  of  a  debt.{s)  For,  the  first  was  the  case 
oi  2l  want  of  notice  of  non-payment,  upon  a  bill  received  as  collateral 
security.  The  secopd  related  to  payment  by  a  promissory  note.  The 
third  was,  in  part,  a  question  as  it  regards  notice  of  non-payment,  ^nA  in 
this  respect  is  equally  uncontrolled  by  the  statute  of  Ann. 

The  principle  of  the  case  in  Taunton  is,  that  the  debtor  who  draws  or 
endorses  the  bill,  or  endorses  the  promissory  note,  has  a  right,  in  the 
event  of  its  non-payment,  to  pay  the  money  himself  and  turn  round  with 
a  remedy  against  the  acceptor  or  maker  ;  and  that  if  the  creditor,  who 
is  the  holder,  deprives  him  of  this  remedy,  or  suspends  it  for  an  instant, 
by  his  laches,  he  not  only  discharges  his  debtor,  as  a  party  to  the  instru- 


»  2  Bam.  &  Aid.  496.  («;  See  this  statute  quoted^  Esp.  "Dig. 

'qS  Id.  601,  n.  pt  1,  N.  Y.  ed.  188. 

r5  1  Wen.  219. 
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ment,  but  the  original  debt,  for  paying  or  securing  which  he  received  it, 
is  extinguished  forever.  And  why  not  ?  Here  is  certainly  laches  of 
the  same  kind,  though  not  in  the  same  degree,  as  that  noticed  by  the 
earlier  cases,  and  who  shall  set  bounds  or  prescribe  the  degree,  if  a 
creditor,  in  the  instances  we  have  been  considering,  is  once  allowed  to 
go  beyond  the  point  where  neglect  is  said  to  attach,  and  to  destroy  his 
remedy  for  every  other  purpose,  except  the  anomalous  one  of  collecting 
a  precedent  debt,  in  payment  of,  or  as  security,  for  which  he  has  re- 
ceived a  bill  or  note.  If  the  point  decided  by  the  case  in  3  Taunton, 
130,  and  the  doctrine  clearly  conceded  in  the  subsequent  ones,  in  2 
Barn.  &  Aid.  496  and  501,  are  law  on  this  side  the  Atlantic,  we  may 
console  ourselves  with  the  reflection  that  we  possess  a  more  certain  rule 
on  this  subject,  than  what  I  believe  is  generally  conceived  to  exist. 

It  is  clear,  that  where  the  bill  or  note  is  dishonored,  and  the  holder 
uses  due  diligence^  the  debtor  is  not  only  liable  on  the  bill  or  note,  but 
the  original  consideration  also  revives.(^) 

The  taking  a  bill  or  note  in  satisfaction,  will,  in  general,  determine  a 
l%en.{u)  Thus,  the  acceptance  of  a  negotiable  promissory  note  in  pay- 
ment of  an  account  for  labor  bestowed  on  any  article,  has  been  held  to 
be  such  a  manifestation  of  the  intention  of  the  party  taking  the  note,  to 
rely  on  the  personal  security  of  the  maker  of  the  note,  as  to  be  a  waiver 
of  any  lien  which  he  might  have  had  on  the  article  on  which  the  labor 
was  bestowed,  whether  such  note  be  payable  on  demand  or  at  a  future 
time,  and  whether  negotiated  or  not.(i;) 

When  a  bill  or  note  is  evidence  under  the  money  counts. 

6.  I  hold  a  promissory  note  against  you  ;  I  may  insert  in  my  declara- 
tion a  count  or  charge  for  money  lent,  and  the  note  is,  in  itself,  evidence 
to  support  it ;  and,  in  general,  where  a  party  has  a  right  to  sue  on  a  bill 
or  note,  he  may  also  declare  for  the  consideration  for  which  he  re- 
ceived it ;  as  if  he  had  sold  goods  for  it,  or  done  work  and  labor,  or  lent 
money,  he  may  join  a  claim  or  count  in  his  declaration  for  such  goods, 
work  or  money,  and  recover  what  is  due  to  him,  either  on  proving  such 
consideration,  or  upon  proving  the  bill  or  note,  under  that  part  of  his 
declaration  which  sets  it  forth. 

And  the  bill  or  note  will,  of  itself,  as  between  the  immediate  parties 
to  it,  be  evidence,  not  only  of  money  lent  but  of  money  paid,  or  money 
had  and  received  :  thus,  if  the  drawer  sue  the  acceptor,  or  the  payee 
sue  the  drawer  or  the  acceptor  of  a  bill ;  or  the  endorsee  sue  his  imme- 


(0  See  Chit,  on  BUlt,  8th  Lend.  ed.        (u)  Id.  197. 
200.  (o)  4  Verm.  R.  649. 
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diate  endorser  of  a  bill  or  note  ;  or  the  payee  of  a  note  sue  the  maker ; 
these  being  parties  between  whom  there  is  a  privity,  the  bill  or  note 
passing  directly  from  one  to  the  other,  the  plaintiff  may  declare  in  the 
common  money  counts^  the  forms  of  which  will  be  hereafter  given,  and 
the  bill,  note  or  endorsement  will,  on  being  proved,  be  evidence  to  sup- 
port such  a  declaration,  as  well  as  the  count  upon  the  instrument  itself. 
An  acceptance  is  also  said  to  be  evidence  of  an  account  stated  with  the 
bolder  of  the  bill. (to)  And  the  rule  of  law  permitting  bills  and  notes 
to  be  used  as  evidence  under  the  money  counts,  is  not  confined,  in  its 
application,  to  suits  between  immediate  parties  to  the  instrument :  thus, 
it  has  been  held,  that  an  endorsee  of  a  bill  may  recover  against  the  ac- 
ceptor, under  a  count  for  money  had  and  received  ;{x)  and  so  this  count 
is  proper  to  recover  the  value  of  a  bill,  by  the  bearer  against  the  draw- 
er ,(y)  or  by  the  holder  of  a  note  payable  to  bearer,  or  of  a  note  paya- 
ble to  order  and  endorsed  by  the  payee  to  him,  or  in  blank.(2;) 

But,  as  between  the  immediate  parties,  even  a  note,  not  negotiable, 
expressed  to  he  far  value  received^  may,  in  connection  with  proof  of  a 
consideration,  be  evidence  under  the  money  counts,(a)  though  it  would 
be  otherwise,  if  it  express  no  consideration. (6)  And  it  has  been  de- 
cided, that  even  a  note  payable  in  lands,  and  expressed  to  he  for  value 
received^  is  evidence  under  these  counts.(c) 

A  promissory  note  against  the  defendant  and  another,  is  evidence  un- 
der the  common  counts  against  the  defendant  alone,  if  the  neglect  to 
join  the  co-maker  be  not  pleaded  in  abatement. (d) 

If  the  drawer  be  discharged  by  the  laches  of  the  holder,  the  latter 
cannot  recover  in  an  action  for  money  had  and  received. (c) 

These  considerations  are,  perhaps,  of  little  importance  in  ai  justice's 
court,  except  where  a  bill  or  note  is  losty  and  it  is  consequently  necessa- 
ry to  declare  in  these  general  counts,  from  not  being  able  to  describe 
the  instniment,  in  declaring  directly  upon  it.  A  knowledge  of  the 
above  distinctions  is,  in  such  cases,  therefore,  important  to  a  proceeding 
in  any  court.  The  case  of  Pintard  v.  Tackington,  (10  John.  104,)  al- 
ready cited,  was  a  case  of  this  kind,  and  came  before  the  supreme  court 
on  certiorari.     There  the  plaintiff  declared  for  money  had  and  received. 


(ic)  See  Chit,  on  Bills,  8th  Lond.  ei.        (a)  2  John.  235.     Sec  8  Cowen,  77. 

594.    3  John.  Cas    6.    8  John.  79.  1        (6)  10  John.  418. 
Cranch,  299.     12  Mass.  R.  172.  (cS  2  id.  235. 

(*)  3  T.  R.  174.  (d)  7  Cowen,  316. 

(tf )  3  Burr.  1516.    3  John.  Cks.  5.  (<)  1  Hawks,  195. 

(t)  12  John.  96.    4  Pick.  R.  421.  5 
Wen.  490. 


264  OF  THE  ACTION  OF  TRESPASS  ON  THE  CASE. 

and  on  a  promissory  note  payable-  on  demand,  and  stated  that  the  note 
had  been  lost  or  destroyed  :  the  existence  and  contents  of  the  note  be- 
ing  proved,  and  it  not  appearing  that  the  note  was  negotiable,  or  if  ne- 
gotiable, that  it  had  in  fact  been  negotiated,  it  was  held  that  he  was  en- 
titled to  recover,  either  as  on  a  lost  note,  or  for  the  money  due  for 
which  the  note  was  given.  That  case  is  also  valuable  as  settling  the 
kind  of  proof  necessary  to  establish  the  loss  or  destruction  of  a  note. 
And  where  a  promissory  note  has  been  given  for  money  due  from  the 
defendant  to  the  plaintiff,  who  declares  thereon,  together  with  the  mo- 
ney counts,  he  must  produce  the  note  on  the  trial,  or  prove  that  it  has 
been  destroyed,  before  he  can  have  recourse  to  the  money  counts,  if  it 
appear  that  the  money  so  claimed  was  that  for  which  the  note  was 
given.(/) 

It  should  have  been  noticed,  in  its  proper  connexion,  in  a  previous 
part  of  this  head,  that  by  the  express  provisions  of  the  statute,(g)  all 
corporations,  capable  by  law  of  making  contracts,  are  placed  upon  the 
same  footing  with  natural  persons,  as  to  the  right  to  make  and  sign,  and 
to  the  payees,  endorsers  and  endorsees  of  promissory  notes.(/«)  (14) 
But  assumpsit  will  not  lie  on  the  note  of  a  corporation,  to  which  the 
corporate  seal  is  affixed.  Such  an  instrument  is  a  specialfyj  and  should 
be  declared  on  in  debt  or  covenant. (t) 

Before  dismissing  the  consideration  of  this  branch  of  the  law,  the  fol* 
lowing  cases,  recently  decided  by  our  supreme  court,  are  worthy  of  no- 
tice. In  Dean  v.  Hall,(j)  where  a  note  was  made  by  A.,  payable  to 
B.  or  bearer,  and  endorsed  by  C,  and  an  action  brought  by  a  third  per- 
son claiming  by  transfer  from  B.,  the  declaration  charging  C.  as  the 
mafcer  of  the  note,  it  was  held,  on  demurrer,  that  the  declaration  was 
bad^  C.  should  have  been  sued  in  his  true  character  as  endorser^  and 
was  entitled  to  all  the  privileges  of  that  character.  It  seems,  however, 
that  where  the  defendant  is  privy  to  the  consideration,  and  endorses  a  note 
not  negotiable,  or  at  most,  one  payable  to  order,  or  to  the  plaintiff  or 
bearer,  and  not  negotiated,  the  declaration  may  then  charge  the  defen* 
dant  directly  as  maker. (/c) 


4 

'/)  4  Esp.  159.    2  Car.  &  Payne,  20.  (»)  15  Wen.  265. 

[g)  1  R.  S.  757,  §  3.  U)  17  id.  214. 

7i)  See  1  Cowen,  513.    3  Wen.  94.  (k)  Id.  219,  per  Cowen,  J. 
Chit,  on  Bills,  Slh  Lood.  ed.  17  to  21. 

(14)  And  a  corporation  mav  be  bound  by  the  acts  of  its  ag^ents,  although  focb 
acts  have  not  been  authorized  by  a  deed  or  power  in  irrllinfi;  under  its  corf^onil^ 
seal,  or  even  by  a  written  instrument  not  under  ^eal ;  except  in  cases  where  by  the 
statute  of  frauds,  or  otherwise,  the  contract  if  made  by  a  natural  person,  must  bt 
reduced  to  writiafc,  to  be  valid.    (9  Paige,  496.) 
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Where  an  accommodation  note  is  drawn  for  $2500,  and  the  payee  de- 
clines to  endorse  for  the  whole  amount,  but  agrees  to  do  so  for  a  less 
sum,  and  writes  a  direction  to  the  cashier  of  the  bank  where  the  note  is 
made  payable,  to  pay  upon  it  $750,  such  note  is,  in  legal  effect,  a  note 
for  S750,  and  may  accordingly  be  declared  upon  as  a  note  for  that 
^um.(/) 

Where  a  promissory  note  is  given  for  a  specific  sum,  evidence  that  at 
the  time  of  giving  the  note,  it  was  agreed  between  the  parties  that  an 
account  which  the  maker  held  against  the  payee  should  be  deducted  from 
the  note,  is  not  admissible.  An  agreement,  however,  made  after  the 
givmg  of  the  note,  that  a  debt  contemplated  to  be  contracted  by  the 
payee  with  a  third  person,  should  be  allowed  in  payment  of  the  note,  is 
a  valid  agreement,  and  the  debt,  when  contracted,  may  be  shown  in  pay- 
fnent  of  the  note  under  the  general  issue.  But  such  a  debt  cannot  be 
allowed  as  a  set-off;  and  where  a  court  of  common  pleas  instructed. a 
jury  that  they  might  allow  it,  either  in  payment  or  as  a  set-off,  the  judg- 
ment entered  upon  a  verdict  in  pursuance  of  such  charge  was  reversed 
by  the  supreme  court.  Whether  an  agreement  to  set  off  precedent  debtSj 
operates  as  a  payment,  satisfaction  or  extinguishment,  quere.{m) 

10.  On  an  account  stated^  or  balance  struck. 

This  is  where  two  partners  have  dealings  together,  of  any  kind, 
whether  properly  matter  of  account  or  any  other  description  of  con- 
tract, reckon  together  and  agree  on  a  balance  due  :  in  such  case  the  law 
implies  a  promise,  from  the  party  found  in  arrear,  to  pay  this  balance  to 
the  other  party.  And  it  is  sufficient  to  declare  that  "  the  parties  settled 
of  and  concerning  divers  sums  of  money,  in  arrear  and  unpaid  by  the 
defendant  to  the  plaintiff;  that  the  defendant  was  thereupon  found  in- 
debted to  the  plaintiff  so  much,  in  consideration  whereof  he  promised  to 
pay."  This  count  is  called  an  ins^imul  computassent.  The  plaintiff  is 
not,  in  this  case,  confined  in  proof  to  the  precise  sum  stated  in  his  de- 
claration on  accounting,  but  may  prove  and  recover  lcss.(n)  And  it  is 
not  necessary,  in  support  of  this  count,  to  show  the  nature  of  the  origi- 
nal debt,  or  to  prove  the  items  constituting  the  account ;  it  is  sufficient  to 
prove  some  existing  antecedent  debt  or  demand  between  the  parties,  re- 
specting which  an  account  was  stated,  and  that  a  balance  was  struck  and 
agreed  upon.(o)  But  some  precise  sum  must  be  shown  to  be  due  ;  an 
admission  that  something  is  due,  will  not  entitle  the  plaintiff  to  a  verdict 


7)  17  Wen.  431. 

^m)  Id.  190. 

[n)  Bull.  N.  P.  129. 

Vol.  I. 


(o)  5  Moore,  105.  4  Bam.  &  Creft. 
985,242.  6Dowl.&Ryl.806,aC.  1 
T.  R.  42,  D.    8  Taunt  688. 
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for  even  nominal  damages. (p)  It  is  not  essential  that  there  should  be 
cross  demands  bet^veen  the  parties,  or  that  the  defendant's  ackno'wiedg- 
ment  that  a  certain  snm  was  dne,  should  relate  to  more  than  a  single 
debt  or  transaction. (9)  An  admission  by  a  defendant,  that  so  much  was 
agreed  to  be  paid  to  the  plaintiff,  for  the  sale  of  standing  trees,  made 
after  the  trees  had  been  felled  and  taken  away  by  the  defendant,  will 
support  this  count,  though  not  a  count  for  goods  sold  and  de]iTereil.(f) 
The  defendant  agreed  verbally  with  the  plaintiff  to  take  a  house  and 
purchase  the  fixtures  at  a  valuation  to  be  made  by  two  brokers  ;  an  in- 
ventory was  accordingly  made,  described,  generally,  as  "  an  inventory 
of  the  fixtures,  &c.,"  with  the  gross  amount  placed  at  the  foot.  In  an 
action  for  goods  sold  and  delivered,  with  a  count  on  an  account  stated, 
the  court  held,  that  the  defendant  having  taken  possession  of  and  en- 
joyed the  furniture  and  fixtures,  and  paid  part  of  the  sum  determined  by 
the  b/okers,  he  was  liable  on  the  account  stated  for  the  remainder.(5) 

Where  a  verbal  agreement  was  made  for  the  purchase  of  some  turnips 
growing  in  a  field  ;  after  the  purchaser  had  removed  the  principal  part 
of  them,  the  seller  said  to  him,  ^^  You  owe  me  £3  ;"  the  purchaser  an- 
swered, '^  I  will  send  it  before  I  draw  any  more  turnips,"  and  he  after- 
wards drew  all  the  turnips,  but  did  not  send  the  £3  ;  it  was  held,  that 
the  money  was  recoverable  on  an  account  stated.(^) 

Where  two  partners  settle  their  accounts  and  strike  a  balance  between 
themselves,  this  action  lies  to  recover  it,  especially  if  there  be  an  ex- 
press promise  to  pay  such  balance. (u)  And  in  Massachusetts,  this  ac- 
tion lies  by  one  partner  against  the  other,  after  the  partnership  is  dis- 
solved, and  all  accounts  and  liabilities  are  settled  and  discharged,  al- 
though there  be  no  express  promise ;  but  not  before.(15)  And  even  on 
a  covenant  to  pay  money,  where  a  part  is  paid  by  the  covenantor,  an 
action  will  lie  upon  an  implied  promise  to  pay  the  residue.(t7)  An 
award  in  favor  of  the  plaintiff,  is  said,  in  some  instances,  to  be  evidence 
under  a  count  upon  a  balance  struck,  even  though  void  as  an  aii>ard.(w) 
And  a  sum  due  upon  an  award  may  be  recovered  under  this  count,  if  the 


(P)  1  Mood.  &  Rob.  253.    Mood.  &  91.    See  also  1  Hall's  Super.  CtR.  180, 

Malk.  183.  and  cases  cited  in  the  opinion  of  tlie 

Cq)  6  Maule  &  Sel w.  65.  court.    1  Wash.  C.  C.  R.  435.   The  prom- 

(r)  13  East,  249.    See  1  H.  Bl.  64,  ise  should  be  express.    2  Bing.  170,  sad 

65.    8  Taunt.  688.  cases  above  cited. 

[a)  4  Moore,  73.  (v)  12  John.  227.    2  T.  R.  483,  n. 

^t)  3  Car.  &  Payne,  236.  (w)  17  John.  40,  per  cur. 

[u)  See  2  Com.  on  Con.  205.    Ante,  p. 

(15)  3  Pick.  42 ;  6  id.  179,  330 ;  7  id.  59 ;  15  Mass.  Rep.  116! 
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submission  were  not  under  seal.(x)  An  account  current  sent  by  a  foreign 
merchant  to  a  merchant  in  this  country,  and  not  objected  to  for  two 
years,  is  deemed  an  account  stated,  and  throws  the  burthen  of  proof 
upon  him  who  received  and  kept  it  without  objection. (y)  And  an  ac- 
count stated,  seems  not  to  be  conclusive  evidence  against  the  party  ad- 
mitting the  balance  to  be  against  him.  He  would  probably  be  allowed 
to  show  a  gross  error  or  mistake  in  the  account,  if  he  could  adduce  clear 
evidence  to  that  effect.(z) 

In  an  action  on  an  insimiU  computcLssentj  the  following  facts  were 
proved  by  a  single  witness :  that  some  time  ago,  (the  precise  time  he 
did  not  recollect,)  he  met  with  the  defendant,  in  the  court  house  yard, 
on  a  court  day,  and  called  upon  him  to  execute  his  bond  to  the  plaintiff 
for  a  large  amount,  amounting  to  about  j£126  ;  to  which  the  defendant 
replied,  that  he  expected  to  receive  some  money,  for  land  which  he  had 
sold,  in  about  six  weeks,  when  he  would  go  down  to  the  plaintiff  and 
settle  the  account  with  him,  and  would  pay  it  off.  The  witness  be- 
lieved that  he  showed  the  defendant  the  account,  (but  of  this  he  was  not 
certain,)  and  the  defendant  did  not  then  examine  the  account,  (which 
was  composed  of  a  large  number  of  items)  but  made  no  exceptions  to  it ; 
held,  that,  in  the  absence  of  further  proof,  the  evidence  established  an 
acknowledgment  of,  and  promise  to  pay  this  debt.(a)  Whether  a  con- 
versation between  the  defendant  and  a  witness,  is  sufficient  to  entitle  a 
plaintiff  to  recover  an  account  stated,  is  a  question  of  law  and  not  of 
fact.(b)  A  qualified  acknowledgment  of  a  sum  due,  will  not  authorize 
a  recovery.(c) 

The  stating,  that  is,  settling  an  account,  is  in  the  nature  of  a  new 
promise,  (d) 

Of  joint  and  several  contracts. 

In  all  the  foregoing  cases  of  contract,  the  parties  may  bind  themselves 
jointly  and  severally  to  their  fulfilment ;  in  which  cases  they  may  be 
jointly  or  separately  sued  to  judgment  for  a  breach  of  their  contract  ;(e) 
and  until  payment  or  other  satisfaction  of  the  judgment,  by  one,  pro- 
ceedings shall  in  no  wise  be  stayed  against  the  other ;  and  this,  though 
there  be  a  dozen  or  more  defendants.  But  after  satisfaction  by  one,  of 
the  principal  demand,  the  others  cannot  be  pursued,  except  upon  the 


1  Esp.  R.  194.  (c)  Ry.  &  Mood.  239. 

7  Cranch,  147.  (d)  I  John.  84. 

See  Chit,  on  Con.  198.  (e)  See  1  Esp.  N.  P.,  Gould's  ed.  pt 

6  Munf.  25.  li  p.  140,  and  cases  there  cited. 

3  Car.  &  Payne,  55,  Mood.  & 

116. 
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judgment  obtained  against  them  for  the  costs  ;  and  should  the  plaintiff 
do  more,  he  "would  undoubtedly  be  liable  to  the  party  aggrieved,  in  an 
action  on  the  case.  And  if  he  receive  satisfaction  of  one,  before  judg- 
ment in  the  other  suits,  such  satisfaction  may  be  pleaded  in  bar  of  the 
other  suits,  though  the  cost  be  not  paid.(y) 

In  an  action  against  the  survivor  of  two  makers  of  b  joint  promissory 
note,  unless  the  plaintiff  succeeds  in  establishing  a  jcint  indebtiedness^ 
he  is  not  entitled  to  recovery  and  in  such  a  case  the  defendant  may 
prove  payment  of  the  note  by  his  joint  debtor,  and  thus  defeat  a  recov- 
ery, although,  before  transfer  of  the  note  to  the  plaintiff,  he  acknowl- 
edged it  to  be  due,  and  promised  to  pay  it.(g') 

The  case  above  cited,  from  2  Masa.  R.,  which  I  have  before  referred 
to,  is  perhaps  of  sufficient  consequence  to  deserve  a  more  particular  ex- 
amination. It  settles  an  important  question  in  relation  to  proceedings 
in  separate  suits,  upon  bills  of  exchange  and  promissory  notes ^  as  well  as 
joint  and  several  contracts^  upon  principles,  the  application  of  which  to 
the  facts  under  consideration  was  new,  and  not  noticed,  I  believe,  by 
any  reported  cases  t)f  our  own. 

It  was  an  action  of  assumpsit  by  the  endorsee  of  a  promissory  note 
against  the  promissor.  The  plaintiff,  at  the  same  term  when  this  action 
wras  commenced,  also  brought  an  action  against  the  endorser  of  the  same 
note,  obtained  judgment  against  him  for  the  amount  of  the  note,  and 
collected  it  by  exeaition.  The  question  was  submitted  to  the  court, 
without  argument,  whether  the  plaintiff  could  proceed  in  this  action  also 
to  a  judgment,  in  order  to  recover  costs.  The  opinion  of  the  court  was 
that  he  could  not ;  that  the  payment  of  the  first  judgment  discharged 
the  note^  and  formed  a  complete  defence  to  the  present  action.  That) 
to  be  sure)  the  plaintiff  had  a  right  to  bring  several  actions  for  the  same 
suni)  but  it  is  at  his  peril  as  to  costs ;  and  a  payment  by  one  party  to 
the  note,  at  any  time  before  trial,  is  a  discharge  of  the  promise.  Judg^ 
ment  for  the  defendant,  with  costs. 

The  authority  of  the  above  case,  came  under  review  in  the  one  which 
follows,  decided  by  our  supreme  court. 

Pierce*  and  Morss  vs,  TTiompson, 

On  demurrer.  Declaration,  as  of  August  term,  1816,  by  the  plain- 
tiffs, as  the  second  endorsees  of  a  promissory  note,  dated  April  dtb, 
1816,  payable  to  the  order  of  Hugh  P.  Welchj  for  four  hundred  and 


(/)  8  Mom.  R.  171.  (g)  15  Wan.  817. 
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seventy-three  dollars,  ninety  days  after  date,  at  Mechanics'  and  Farmers^ 
Bank;  endorsed  by  Welch  to  Wilber  and  Fish^  and  by  them  to  the 
plain  tiffs. 

Plea,  the  general  issue. 

m 

The  cause  \ras  carried  down  to  trial  upon  this  issue,  at  the  April  sit- 
tings, in  the  city  of  New-York,  1817,  before  his  honor  Mr.  Justice  Spen- 
cer. The  defendant  now  interposed  a  plea  puis  darrien  continuance; 
that  an  action  had  been  commenced  upon  this  note  by  the  plaintiffs 
against  Welchj  the  payee,  as  first  endorser ;  that  a  judgment  was  render- 
ed for  the  plaintiff  in  that  suit,  in  January  term,  1817,  against  Welch, 
vrho  had  paid  the  amount  of  the  judgment  to  the  plaintiffs;  and  prayed 
judgment  if  the  plaintiffs  ought  further,  &c. 

Demurrer  and  Joinder. 

Cowen  in  support  of  the  demurrer.  The  question  presented  by  the 
pleadings,  has  several  times  arisen  in  the  English  courts  ;  but  has  al- 
"ways  come  up  on  a  motion  to  stay  proceedings,  upon  payment  of  dam- 
ages and  costs.  On  motion,  in  behalf  of  the  endorser,  the  proceedings 
"will  be  stayed,  on  his  paying  the  damages  and  costs  in  the  particular 
action  against  him  ;  but  when  the  motion  is  by  the  maker  of  a  note,  the 
damages  and  costs  in  all  the  suits  against  the  parties  to  the  note  must 
first  be  paid.  And  he  cited  Bl.  R.  749  ;  4  T.  R.  691 ;  Str.  516  ;  2  Ves. 
115  The  same  doctrine  was  held  in  Pennsylvani'd,  in  Tarin  v.  Morris 
et  al.,  (2  Dall.  115.) 

The  maker  and  endorser  stand  in  the  relation  of  principal  and  surety  ; 
and  it  is  important  that  the  English  rule  should  be  adhered  to,  in  order 
to  make  the  form  of  the  proceeding  consist  with  the  rights  of  the  par- 
ties. The  plaintiffs  had  a  right  to  their  action  against  both  maker  and 
endorser,  and  an  incidental  right  to  their  costs  of  each  action ;  but  to 
allow  the  defendant's  plea,  would  be  to  enable  an  endorser,  by  tender- 
ing the  money  before  he  is  sued,  or  by  paying  the  money  into  court  af- 
terwards, not  only  to  deprive  the  holder  of  costs  in  a  suit  which  he  has 
rightfully  commenced  against  the  maker,  but.to  compel  a  payment  of 
costs  from  him  to  the  defendant,  upon  a  verdict  apd  judgment  against 
him.  And  either  of  the  parties,  whose  name  appears  upon  the  note, 
having  a  right  to  discharge  it,  would  possess  the  same  power  over  a  suit 
commenced  against  another. 

I  am  aware  that  the  case  of  Gilmore  v.  Carr,  (2  Mass.  R.  171,)  will 
be  cited  in  support  of  this  plea ;  but  I  rely  upon  Wattles  v.  Laird,  (9 
John.  327,)  as  containing  a  contrary  rule,  by  which  this  court  will  be 
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governed.  In  the  last  case,  the  plaintiff  was  allowed  to  recover  his  costs 
against  the  endorser's  bail,  after  his  judgment  against  the  maker  had 
been  satisfied. 

Thompson,  €•  J.  The  recovery  there  depended  on  the  form  of  the 
contract.  The  bail  were  liable  for  the  penalty  upon  their  recognizance, 
which  being  forfeited  by  a  return  of  non  est  inventus  upon  the  ca.  sa.y 
the  plaintiff  had  a  right  to  his  judgment,  pro  format  for  the  whole  pen- 
alty, and  then  to  collect  the  costs  as  a  part  of  the  condition. 

Cowen  remarked,  that  the  court  might,  in  cases  like  the  one  under 
consideration,  equally  subserve  the  rights  of  all  parties,  by  allowing  the 
plaintiff  to  take  his  judgment,  in  form^  for  the  amount  of  the  note,  and 
restraining  him  from  the  collection  of  any  thing  beyond  his  mere 
costs,  as  was  done  in  Windham  v.  Wither,  and  The  same  v.  Trull,  (1 
Str.  515.) 

Cushman^  contra,  relied  upon  the  case  referred  to  in  Massachusetts 
reports,  as  containing  the  true  rule  on  this  subject.  He  denied  that  an 
action  could,  in  any  case,  be  pursued  for  the  costs,  the  mere  incidentj 
where  the  principal  was  discharged  ^  and  he  likened  it  to  the  case  of 
Tillotson  V.  Preston,  (3  John.  329,)  where  it  was  held  that  no  action 
would  lie  for  the  interest^  after  the  principal  of  a  debt  had  been  paid  to, 
and  accepted  by,  the  creditor. 

The  court  evideatly  inclined,  on  the  argument,  to  adopt  the  reasoning 
of  Mr.  Cushman  ;  and  the  Chief  Justice  and  Mr.  Justice  Spencer  both 
reasoned  from  the  bench  in  favor  of  this  plea.  Mr.  Justice  Spencer  af- 
terwards, on  the  day  of  the  argument,  informed  me  at  his  chambers,  that 
the  case  in  Massachusetts  spoke  his  views.  My  agent  at  New-York  af- 
terwards wrote  me,  that  at  the  subsequent  October  term,  judgment  was 
rendered  for  the  defendant.  Not  having  been  the  attorney  in  the  cause, 
this  was  the  last  I  ever  heard  of  it. 

As  illustrative  of  this  subject,  the  following  case,  reported  in  19  Wen. 
98,  should  here  be  noticed. 

Commercial  Bank  of  Buffalo  vs.  Love. 

This  was  a  motion  for  leave  to  discontinue.  The  defendant  was  sued 
as  the  endorser  of  a  promissory  note.  He  pleaded  in  bar  a  judgment  on 
the  same  note  against  the  maker ^  the  issuing  of  an  execution,  and  a  levy 
upon  the  property  to  an  amount  sufficient  to  satisfy  the  plaintiffs.  Sub- 
sequently the  maker  paid  the  debt,  and  thereupon  the  defendant  pleaded 
such  payment  puis  darrien^  and  entered  the  plaintiffs'  default  for  not  re- 
plying to  such  latter  plea.  The  plaintiffs  now  moved  to  set  aside  the 
default  and  to  strike  out  the  plea  puis  darrien. 


OF  THE  ACTION  OF  TRESPASS  ON  THE  CASE.  271 

By  the  Court^  Bronson,  J.  The  plea  puis  darrien  is  inequitable  and 
unjust,  and  must  be  stricken  out.  If  the  defendant  wishes  to  avail  him- 
self of  any  defence  existing  previous  to  the  payment,  he  has  a  right  to 
do  so,  and  if  he- so  selects,  the  plaintiffs  must  notice  the  cause  for  trial ; 
otherwise  they  have  leave  to  discontinue,  without  costs.  Rule  accord- 
ingly- 

A  contract  may  be  made,  to  pay,  or  do  such  a  thing,  to  or  for  several 

persons  jointly  and  severally  ;  but  still  they  must  all  join  in  bringing 
an  action,  unless  their  interest  be  really  several ;  as  where  a  certain 
part  is,  in  factj  on  the  face  of  the  contract,  due  to  one^  and  a  part  to 
another. {h) 

Though,  if  such  interest  be  not  in  fact  several,  it  has  been  determined 
that  if  one  sue,  it  can  only  be  pleaded  in  abatement,  and  is  no  good  ob- 
jection 6n  the  trial. (t) 

Of  certain  things,  which  render  a  contract  void. 

These  are,  1.  Such  as  avoid  all  contracts. 

2.  Such  as  avoid  simple  contracts  only. 

1.  The  consideration  of  all  agreements  must  be  legal :  And  all  those 
^hich  contravene  the  general  policy  of  the  common  law,  or  the  positive 
provisions  of  any  statute,  are  void,  although  the  statute  contain  no  ex- 
press prohibition. (16)  Thus,  a  contract  to  pay  money  for  killing,  rob- 
bing, stealing,  committing  an  assault  and  battery,  trespass  and  the  like, 
is  void.  So  are  all  contracts  made  with  a  view  to  settle  or  compound  a 
criminal  prosecution,  for  felony,  misdemeanor  or  other  public  offence. 
Sut,  from  this,  are  excepted  all  assaults,  batteries  and  other  misdemean- 
ors, for  which  the  injured  party  shall  hare  a  remedy  by  civil  action,  and 
"which  are  not  charged  to  have  been  committed  by  or  upon  any  officer 
or  minister  of  justice,  whilst  in  the  execution  of  the  duties  of  his  office, 
or  riotously,  or  with  an  intent  to  commit  a  felony.  These  the  party  in- 
jured may  compound  and  settle,  so  as  to  avoid  a  criminal  prosecution, 


(h)  See  1  Esp.  Dig.  N.  Y.  ed.  pt.  2,  (i)  Ibid ;  and  for  more  on  this  subject, 
p.  %,  and  cases  there  cited.    Id.  143.        see  id.  144. 

(16)  And  courts  will  not  lend  their  aid  to  enforce  the'performance  of  executory 
contracts  made  in  violation  of  law.  (2  Hill,  451.  4  id.  424.)  Nor,  if  executed, 
will  they  aid  either  party  in  setting  it  aside,  or  in  recovering  back  what  has  passed, 
under  it.  (4  Hill,  424. ")  A  party  resisting  a  recovery  upon  a  contract,  on  the 
ground  of  its  illegality,  nolds  the  affirmative  of  that  question ;  and  if  the  evidence 
adduced  by  him  be  indefinite  and  uncertain,  the  court,  it  seems,  may  refuse  to  re- 
fer the  matter  to  the  jury,  And  direct  them  peremptorily  to  find  against  him.  (2 
Hill,  451.) 
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in  the  manner  pointed  out  by  the  statute  ;(j)  and  a  contract  made  for 
the  purpose  of  preventing  the  erection  or  continuance  of  a  public  nui- 
sance, appears  to  be  good,  although  part  of  the  consideration  be  the  for- 
bearance to  prosecute  for  the  inconvenience  already  sustained. (A:) 

If  I  request  another  to  distrain,  or  impound  goods  or  chattels  ;  or  a 
constable  or  sheriflF  to  levy  on  and  take  property  upon  execution  in  my 
favor ;  or  request  him  to  arrest  another  under  certain  process,  and  prom- 
ise to  indemnify  against  such  act ;  although  it  is  a  trespass,  yet  if  the 
person  does  not  know  it  to  be  such,  I  am  bound  by  my  promise  of  in- 
demnity. (/)  And  so  with  regard  to  trespass  of  all  descriptions  ;  and  in 
an  action  against  the  promisor  on  an  indemnity  for  taking  possession  of 
a  fishing  ground  in  possession  of  another,  it  was  held,  that  in  order  to 
defeat  a  recovery,  the  promisor  must  show  that  the  promisee  knew  the 
act  to  be  a  trespass,  and  illegal. (m)  And  a  promise  to  indemnify  one 
against  a  trespass,  includes  an  authority  to  the  promisee  to  employ  and 
indemnify  agents ;  and  if  he  is  compelled  to  pay  such  agents  damages, 
recovered  against  them  for  the  trespass,  he  may  recover  over  against  his 
promisor,  the  same  as  for  damages  paid  by  the  promisee  directly,  to  the 
person  trespassed  upon.(n)  And  where  such  agents  were  severally  sued 
by  the  person  trespassed  upon,  the  original  promisor  having  notice,  one 
of  them,  after  trial  and  recovery  against  another,  gave  a  cognovit  in  his 
own  suit,  and  paid,  and  his  promisor  paid  him  j  heldy  the  agent  appear- 
ing to  have  acted  in  good  faith,  that  the  original  promisee  might  re- 
cover the  amount  of  what  he  thus  paid.(o) 

Where  a  commissioner,  and  an  overseer  of  highways,  ordered  a  man 
to  remove  a  gate  from  across  a  turnpike  road,  supposing  it  to  be  a  nui- 
sance ;  and  the  overseer  promised  to  indemnify  against  such  act,  this 
was  holden  a  valid  and  binding  engagement. (p) 

Contracts  with  a  view  to  future  illicit  cohabitation,  or  prostitution, 
are  void  ;  but  not  so  of  those  to  pay  for  past  seduction  or  cohabitation, 
for  the  object,  in  such  cases,  is  supposed  to  be  the  redress  of  injuries  in- 
flicted on  the  woman.  And  past  cohabitation,  even  without  seduction, 
is  a  legal  consideration  ;  so  that  a  bond  for  the  same  is  good. (9)  But 
a  promise  in  consideration  of  past  seduction  would  be  void,  if  it  appear- 
ed to  have  been  made  on  the  sole  consideration  of  stopping  a  prosecu- 
tion for  fornication  and  bastardy. (r)    And  although  a  contract  made  as 


(1)  2  R.  S.  611,  §  67,  68/69,  70.  (0)  Id. 

(k)  7  T,  R.  475.    4  id.  78.  (p)  17  John.  142. 

(I)  See  17  John.  142.    9  Cowen,  154.         (q)  2  Wils.  839.     2  P.  Wmi.  431 

(m)  Id.  Rep.  Temp.  Talb.  153. 

(n)  Id.  (r)  13  Serg.  &  Rawle»  29. 
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an  indemnity  against  the  consequences  of  an  illegal  or  immoral  act,  to 
be  done  at  a  future  period,  be  void ;  yet  a  person  may  indemnify  him- 
self against  the  consequences  of  an  unlawful  act  already  done.(f )  A 
promise  by  the  putative  father,  to  pay  for  the  board  of  a  woman  and  her 
bastard  child,  the  purpose  of  both  parties,  express  or  tacit,  being  to  fa- 
cilitate a  continued  state  of  cohabitation  between  the  promisor  and  wo- 
man, is  yoid.(/)  Contracts  for  lodgings,  for  the  express  purpose  of 
prostitution,  are  yoid ;  and  so  it  is  a  good  defence  by  the  lessee  of  a 
house  against  a  claim  for  rent,  that  the  lessor  was  in  the  babit  of  bring- 
ing lewd  women  under  the  same  roof  with  the  house  leased,  though  in 
an  apartment  not  let,  by  which  noise  and  disturbance  were  made,  so 
that  the  lessee,  in  consequence,  left  the  house  with  his  family  ;  this  evi- 
dence was  permitted  to  go  to  the  jury  under  a  plea  of  eviction  by  the 
landlord,  and  it  was  held  that  the  jury  might,  upon  such  evidence,  find 
the  plea  true  ;  and  the  lessor  would  thereby  be  barred  of  his  rent.(u) 

An  action  for  clothes  sold  to  a  prostitute,(t7)  or  for  washing  her  ap- 
parel,(ta)  cannot  be  defeated  merely  by  showing  that  the  plaintiff  knew 
of  the  defendant's  unfortunate  situation,  although  from  the  nature  of  the 
articles,  the  use  to  which  the  defendant  would  apply  them,  might  have 
been  known  to  the  plaintiff. 

An  action  cannot  be  maintained  to  recover  the  price  or  value  of  libel? 
lous  or  immoral  pictures,  (x)  And  it  has  been  held,  that  a  printer  can? 
not  recover  any  remuneration  for  printing  a  work  of  an  immoral  and 
libellous  nature. (y) 

A  promise  to  pay  for  the  use  of  a  billiard  table  is  void,  if  the  promisee 
be  an  inn  or  tavern  keeper  ;  but  otherwise,  if  the  promisee  do  not  keep 
a  tavern.(2)(17) 

Contracts  in  restraint  of  trade,  which  totally  prohibit  the  pursuit  of  an 
occupation,  or  the  carrying  on  of  a  particular  business,  at  any  place  in 


ICai 


I 


}  2  Hall?s  Super.  Ct.  R.  579.  See        (ui)  1  Bot.  &  Pull.  840. 
Jnes,  460.    14  John.  38).  {xS  4  Esp.  R.  97. 

i)  5  Cowen,  253.  (y )  See  Chit,  on  Con.  217. 

tt)  8  id.  737.  Ix)  18  John.  85. 


8 


v;  1  Camp.  348.    See  id.  553. 

(17)  Thif  decifliqn  was  made  under  the  statute,  1  R.  L.  178,  §  8,  which  prohibits 
the  keeper  of  a  public  inn  or  tavern,  among  other  things,  from  keeping  any  billiard 
table  within  bis  bpuse,  oi|t  house,  yard  or  garden.  By  me  Revised  Statutes,  (1 R.  S. 
665,  §  6,)  the  prohibition  is  extended  to  groceries,  or  any  other  place  where  spir- 
ituous liquors  are  licensed  to  be  sold,  to  vessels  used  for  the  transportation  of  pas- 
sengers, and  to  packets  or  other  boats  employed  in  the  conveyance  of  passengers 
on  any  canal.  The  same  reason,  therefore,  which  would  avoid  such  a  promise  ioi 
the  case  of  a  tavern-keeper,  will  equally  apply  to  the  other  cases  enumerated  by  the 
statute  above  referred  to. 

Vol.  I.  36 
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the  sfate^  are  void,  as  detrimental  to  one  party,  i^ithout  being  beneficial 
to  the  other,  and  also  as  injurious  to  the  public,  let  the  consideration 
moving  to  the  contract,  be  what  it  may. (a)    But  contracts  for  a  limited 
restraint^  as  that  a  man  will  not  exercise  his  trade  or  carry  on  business 
in  a  particular  place^  or  within  reasonable  limits^  are  valid,  and  will  be 
enforced  by  the  courts,  if  it  be  shown  that  they  were  entered  into  for 
good  reasons.     And  it  srems,  that  it  is  not  enough  that  there  be  a  con- 
sideration such  as  would  uphold  a  contract  in  which  the  public  have  no 
interest ;  but  that  whatever  may  be  the  pecuniary  consideration,  it  must 
appear,  in  addition,  that  there  was  some  good  reason  for  entering  into 
the  contract,  and  that  it  imposes  no  restraint  upon  one  party,  which  is 
not  beneficial  to  the  other.     What  are  good  reasons,  must  depend,  in  a 
great  degree,  upon  the  nature  of  the  trade  or  business  to  which  the  con- 
tract relates.(6)     Where  a  tradesman  in  a  city  sold  a  shop,  and  as  an 
inducement  for  the  purchase,  promised  that  he  would  not  carry  on  the 
same  kind  of  business  within  certain  limits  ;  it  was  held,  that  the  con- 
tract was  founded  on  a  good  consideration,  and  that  the  restriction  as  to 
trade,  being  confined  to  small  limits,  was  not  against  the  policy  of  the 
law.(c)     But  where,  in  consideration  that  the  plaintiff,  a  dentist,  would 
take  the  defendant  for  five  years,  at  a  salary  of  JB120  for  the  first  year, 
to  be  afterwards  increased,  with  a  power  to  dismiss  him  at  three  months 
notice,  the  defendant  covenanted  not  to  practice  the  profession  within 
100  miles  of  the  plaintiff's  residence,  whilst  he  continued  the  business 
there  ;  it  was  held,  that  the  agreement  was  an  unreasonable  restraint  of 
trade  and  void. ((2)     It  seems  that  no  precise  boundary  can  be  laid  doirn 
in  these  cases ;  the  consideration,  as  well  as  the  distance,  will  be  taken 
into  the  estimate  ;  and  if  the  contract  be  one  which  contains  a  restraint 
of  the  defendant  to  carry  on  his  trade,  far  larger  than  is  necessary  for  the 
protection  of  the  plaintiff  in  the  enjoyment  of  his  trade,  the  agreement 
creating  such  restraint  cannot  form  the  subject  of  an  action. (e)    An 
agreement  not  to  set  up  as  a  surgeon  or  man-midwife  in  a  certain  town, 
or  within  twenty  miles  thereof,  is  legal. (/)     And  so  is  an  agreement 
between  two  coach  masters  not  to  oppose  each  other,  and  to  charge  the 
same  prices.(g)     An  agreement  with  a  tradesman  to  give  bim  all  the 
promisor's  custom  or  business,  upon  fair  terms,  and  not  to  encourage  a 
rival  tradesman  to  his  injury,  is  valid.(A)     Contracts  to  restrain  a  person 


(a)  21  Wen.  157.    See  the  opinion  of  (d)  7  Blng.  735. 

BfOMOB,  J.  at  liM^e.    See  alto  id.  166;  («)  Id. 

T  Cowen,  807,  (/)  2  Chit  R.  407. 

(by  Id.    7  Cowen,  807.  (g)  Id. 

(c)  6  Pick.  R.  606.  (A)  3  Pick.  &.  188. 
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from  marrying,  either  generally  or  from  marrying  any  body  except  a 
particular  person,  unless  an  obligation  is  at  the  same  time  imposed  posi* 
tively  to  marry  that  particular  person,  are  void.  And  these  two  last 
classes  of  contracts  are  void,  as  being  contrary  to  the  policy  of  the  law, 
which  is  to  encourage  both  trade  and  marriages.  And  for  the  same  reason 
contracts,  by  which  one  agrees  to  pay  another  for  exercising  bis  influ- 
ence in  order  to  induce  another  to  marry,  are  void ;  for  such  engage- 
ment ought,  above  all  others,  to  be  free  from  the  bias  of  fraud  and  interest. 

An  agreement  on  the  part  of  a  corporation  to  grant  to  individuals  cer- 
tain privileges,  in  consideration  that  they  will  withdraw  their  opposition 
to  the  passage  of  a  legislative  act,  touching  the  interest  of  the  corpora- 
tion, is  against  sound  policy,  prejudicial  to  just  legislation,  and  void.(t) 

If  A.  agree  to  give  B.  $1000,  on  condition  thai  B.  will  forbear  to  pro^ 
pose  or  offer  himself  to  the  postmaster  general  to  carry  the  mail  on  a 
mail  route,  the  agreement  is  void. (J) 

An  agreement  to  fight,  is  void,  as  tending  to  or  creating  a  breach  of 
the  peace,  (/c) 

Trading  with  an  enemy  is  injurious  to  the  public  welfare,  and  is  there- 
fore illegal ;  and  no  contract  connected  therewith  can  form  the  subject 
of  an  action.  (/)  But  if  the  plaintiff  have  been  deceived  by  the  defendant, 
and  did  not  know  that  he  was  trading  with  an  enemy,  he  may  maintain 
an  action  after  the  return  of  peace.(m) 

Contracts  are  moreover  void,  which  are  made  for  the  purpose  of  en- 
gaging another  to  prosecute,  assist,  or  intermeddle  in  prosecuting  or  de- 
fending a  suit  at  law,  unless  it  be  with  one  of  the  profession  duly  licen- 
sed. But  it  is  lawful  for  any  man  to  maintain  the  suit  of  his  near  kins- 
man,-servant  or  poor  neighbor,  without  being  guilty  of  the  crime  of 
maintenance,  as  it  is  called,  though  he  be  not  licensed  as  a  lawyer  ;  and 
any  agreement,  touching  such  assistance,  would  of  course  be  valid.  And 
so,  if  the  person  prosecuting  or  defending,  have  any  legal  or  equitable 
interest  in  the  subject  of  controversy. (n) 

An  agreement,  the  natural  effect  of  which  is  to  induce  a  public  officer 
to  neglect  his  duty,  is  invalid. (o)  Thus,  an  agreement  with  a  sheriff,  or 
constable,  to  suffer  a  man  to  escape  from  any  kind  of  process,  criminal 
or  civil,  or  to  pay  him  any  thing  for  such  escape  ;  or  an  agreement  that 
if  be  will  not  take  such  a  man  on  any  such  process,  or  having  taken 


UM 


(t)  1  Aik.  R.  264.  (m)  16  Mass.  R.  384.    See  H  id.  46. 

( /)  4  Haist.  352.    See  also  5  id.  87.  (n)  8  John.  220. 

(k)  Bull.  N.  P.  16.  (0)  See  5  Mass.  R.  885.    Id.  541.    4 


0  6T.R.23.    2  Ves.  &  Beames,  823,    id.  370. 
see  Chit  on  Con.  50. 


276  OP  THE  ACnON  OF  TRESPASS  ON  THE  CASE. 

him,  that  he  shall  be  paid  the  money  duis  frotii  him  if  he  will  let  him  go^ 
or  shall  have  the  body  by  such  time,  is  void. 

So)  a  note  taken  by  a  sheri£f  as  sectiHty,  oh  ^rfestibg  a  man,  is  Toid, 
as  being  contrary  to  the  statute  cbnceming  sheriffs.  The  sheriff  has,  in 
such  case^  a  right  to  take  a  bond  in  a  particular  form,  but  no  other  eih 
gageia(ient.(p)  But  a  subsequent  promise  to  refund  to  a  ^sheriff  or  coo- 
stable^  the  money  which  be  has  been  obliged  to  pay  in  consequence  of 
suffering  the  promisor  to  escape,  though  such  escape  be  voluntary,  would 
be  valid.(9)  But  such  a  promise,  made  at  the  time  of  the  escape,  would 
clearly  be  void  ;  nor  would  an  action  lie  for  the  money  paid,  without  a 
subsequent  promise  expressly  made.(r) 

All  gaming  contracts  are  Void,(j)  land  all  securities  for  money  lent  to 
game  with ;  though  an  action  for  the  money  itself  lent,  on  the  implied 
promise,  will  lie,  the  law  avoiding  the  security  only.(^)  So,  of  all  wa- 
gers, and  contracts  for  or  on  account  of  any  money,  property,  or  thing 
in  action  wagered. (u) 

Fraud  in  the  execution  of  an  agreement,  whether  a  specialty  or  simple 
contract,  renders  it  void  ;(18)  as  where  one  agreement  is  fraudulently 
substituted  for  another,  or  fraudulently  misread.  And  so,  fraud  in  the 
consideration  of  an  agreement  under  seal^  may  now  be  set  up  as  a  de- 
fence, in  the  same  manner  and  to  the  same  extent  as  to  an  agreement 
not  under  seal.(t;) 

In  an  action  on  a  promissory  note,  given  in  pursuance  of  a  covenant, 
the  maker  cannot  impeach  the  consideration  ;  but  if  within  the  equity 
of  the  statute  cited  ante,  p.  59,  allowing  the  consideration  of  a 
sealed  instrument  to  be  enquired  into,  the  maker  cannot  avail  him- 
self of  the  defence,  unless  he  has  pleaded  or  given  notice  of  it.(19) 
Where  a  party  obtains  what  he  contracted  for,  he  cannot  avoid  his  con- 
tract on  the  ground  that  what  he  received  was  valueless^Mnless  he  show) 
fraud  or  a  misapprehension  in  respect  to  the  subject  matter  of  the  cod- 
tract.(20) 


(p)  8  John.  98.    2  R.  S.  ^l.   Id.  214.  fa)  I  R.  S  666. 

See  6  East,  110.    5  Esp.  R.  141.  (I;  td.,  and  see  ante,  p.  It3. 

(q)  14  John.  878.  (u)  1  R.  S.  666. 

(r)  Id.    8  East,  171.  (v)  2  R.  S.  328.    11  Wen.  107. 

(18)  A  purchase  of  ^oods  with  a  forecottceived  design  not  to  pay  for  them,  is 
■uch  a  fraud  as  will  avoid  the  sale.  (1  Hill,  302.)  And  where  a  sale  of  j^oods  is 
procured  by  fraud,  the  vendor  still  retains  his  legal  right  to  them,  unless,  aAer  dis- 
covering^ the  fnfud  he  assents  to  the  act  of  sale,  either  positively  or  bv  such  delaj 
in  reclaiming  the  goods,  as  authorizes  the  inference  of  an  assent    (Id.) 

(19)  21  Wen.  ^. 

(20)  81  Wen.  626.    2HU1,  606. 
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Any  inn-holder  or  tavem-ketepery  trusting  any  person  other  than  a 
lodger,  in  his  honse^  or  a  traveller  not  residing  in  the  same  city  or  town, 
for  any  sort  of  strong  or  spirituous  liquors,  or  tavern  expenlses,  above  the 
sum  of  one  dollar  and  twenty-five  cents,  loses  the  debt,  and  any  security 
given  for  such  debt,  is  void  ;{w)  but  it  lies  with  the  defendant  to  show 
that  the  contract  or  security  was  entered  into  or  executed  for  liquors  or 
tavern  expenses,  unless  the  plaintiff  state  it  to  be  so  in  his  declaration, 
or  prove  it  in  evidence.  If  this  appear  by  the  plaintiff's  own  showing, 
judgment  shall  go  against  him,  unless  he  also  show  that  the  defendant 
was  a  lodger  or  traveller.  'Oh  the  other  hand,  if  the  defendant  be  put 
to  prove  that  the  consideration  of  the  contract  was  tavern  expenses  or 
liquor,  he  must  also  show  that  he  was  not  a  lodger  or  traveller  within 
the  meaning  of  the  act. (re) 

It  has  been  decided  by  several  respectable  tribunals,  that  a  contract 
made  on  Sunday  is  void.  On  this  subject,  h^owever,  the  authorities  are 
conflicting.  The  learned  Judge  Rush,  president  of  the  court  of  com- 
mon pleas  of  the  first  district  of  Pennsylvania,  in  Morgan  v.  Richards,(y) 
lays  it  down  expressly  as  a  general  rule  of  the  English  common  law,  in- 
dependent of  any  statutory  provision,  that  all  contracts  made  on  Sunday 
are  void,  in  which  opinion  the  court  concurred.  The  statute  of  Penn- 
sylvania, in  relation  to  keeping  Sunday  as  holy  time,  is  recited  in  that 
case,  and  appears  substantially  to  agree  in  its  provisions  with  our 
t)wn.(z)  A  similar  decision  appears  to  have  taken  place  in  the  superior 
court  of  Connecticut.(a)  The  law  is  otherwise  in  Matssachusetts,  where 
a  promissory  note  given  on  Sunday,  was  held  good. (6)  In  Drury  v. 
Defontaine,(c)  it  is  denied  that  a  sale  on  Sunday  was  void  at  common 
law,  and  it  overrules  the  case  of  Comyns  v.  Boyer,(d)  where  it  was 
held,  that  though  it  be  penal  by  statute  to  sell  on  Sunday,  at  a  fair,  yet 
the  sale  is  not  void  ;  on  the  ground  that  if  any  act  is  forbidden  under  a 
penalty,  a  contract  to  do  it  is  void.  In  our  own  state  we  have  several 
adjudications  establishing  the  rule  of  law  to  be  that  nothing  but  judicial 
proceedings  upon  Sunday  are  prohibited  by  the  common  law,  and  that 
any  other  business  cati  lawfuHy  be  done  upon  that  day,  except  so  far  as 
it  is  prohibited  by  statute. (e)  This  being  the  law,  the  question  as  to 
the  validity  of  contracts  made  on  Sunday  must  depend  upon  the  con- 


'to)  1  R.  8.  686.  (h)  10  Mass.  R.  312. 

^x)  SCaines,  187.  (c)  1  Taunt.  131. 

V5  1  Bro.  Penn.  R.  171.  f  d)  Cro.  Eliz.  485. 

^z)  1  K.  S.  675.  h)  13  Wen.  425.  429.    8  Ck>wen,  27. 

^a)\i  Swtft'i  System,  867.  1  Root's    12  Wen.  59. 
E.  474. 
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struction  to  be  given  to  our  statute.  Such  construction  has  been  giten 
in  several  instances — thus,  it  was  held  in  the  case  of  Bojnton  t. 
Pagej(/)  that  the  transfer  of  personal  property  made  on  Sunday  was 
valid,  and  the  title  to  the  property  passed,  on  the  ground  that  the  prohi- 
bition in  the  statute(g)  against  exposing  to  sale  on  that  day  any  goods, 
chattels,  &c.  extends  only  to  the  public  exposure  of  commodities  to  sale 
in  the  streets,  or  stores,  shops,  warehouses  or  market  places,  and  has  no 
reference  to  mere  private  contracts^  made  without  violating  or  tending 
to  produce  a  violation  of  the  public  order  and  solemnity  of  the  day. 

1 1  S  yles  V.  Smith,(A)  it  was  held,  that  the  proceedings  in  a  statute 
foreclosure  of  a  mortgage  are  not  void,  because  the  day  of  sale  specified 
in  the  advertisement  happens  on  a  Sunday  ;  and  the  court,  in  that  case, 
express  an  opinion  that  a  sale  on  Sunday,  under  such  proceedings,  is  not 
prohibited  by  statute,  and  would  therefore  be  valid. 

An  award  is  held  to  be  a  judicial  act,  and  if  made  and  published  on 
Sunday,  is  void.(t)  (20)  And  one  is  not  bound  to  perform  a  contract 
on  Sun  day.  (J) 

Sunday  includes  only  the  solar  day,  i.  e.,  the  time  between  sunrise 
and  sunset,  of  the  first  day  of  the  week.(A;)  (21) 

Every  contribution  of  money  intended  to  promote  the  election  of  any 
person  or  ticket  is  prohibited  by  the  statute,  (1  R.  S.  136,  §  6,)  except 
for  defraying  the  expenses  of  printing,  and  the  circulation  of  votes^ 


(/)  13  Wen.  425.  (  0  1  id.  75. 

(g)  1  K.  S.  675,  §  60.  (k)  2  Conn.  R.  641.     Id.  660,  per 

h)  12  Wen.  57.  Gould,  J.    See  1  Root,  145. 

i)  8  Cowen,  27. 


\ 


(20)  In  the  case  of  Morris  v.  Crane^  decided  by  the  chancellor.  March  5th, 
1844,  his  honor  observed  that,  considered  as  a  mere  arbitration,  |)crhaps  an  award 
made  on  Sunday  might  be  considered  invalid^  so  that  it  could  not  be  legally  en- 
forced. But  that  if  it  WHS  carried  into  effect  by  the  subsequent  act  of  the  parties, 
althoun;h  the  award  formed  the  general  basis  of  those  acts,  tbev  would  be  bittding. 
That  the  making  an  award  is  in  the  nature  of  a  judicial  act,  which  cannot  be  done 
on  Sunday.  But  that  agreements  and  contracts  to  create  or  discharge  debts  or  re- 
sponsibilities lire  not  void  because  made  on  that  day,  unless  prohibited  by  statute. 

(21)  III  Swan  V.  Broome,  (1  Bl.  U.  496,)  Sunday  was  much  considered  in  rela- 
tion to  the  courts  and  their  process,  as  well  as  to  contracts.  Walker,  for  the  de- 
fendant in  error,  in  that  case,  in  arguing,  observed  :  "  Sundays  have  been  differ- 
ently considered,  in  different  nations,  and  at  diflerent  periods.  (See  stat.  28  £d. 
3  ;  27  lien.  6,  c  5  ;  4  Ed.  1,  c.  61 ;  Co.  Litt.  135;  stat.  5  and  6  £d.  6,  C.  3;  1 
Eliz.  c.  14;  1  Car.  1.  and  Car.  2)  Sales  made  on  a  Sunday  are  good.  (Cro. 
Kliz.  4S5,  Comyns  &  Boyer.")  "  In  all  cases,  unless  prnhibiled,  Sunday  is  i 
good  legal  day.  (Cro.  Juc.  59  )  The  term  was  adjourned  on  a  Sunday.  (Dyer, 
154.")  And  Lord  Mansfield,  chief  justice,  remarked  :  **  when  the  terms  were  fint 
framed,  and  so  many  return  days  were  made  on  ^Sundays,  can  il  be  supposed  that 
the  court  did  not  then  usually  sit  on  Sundays  ?  I  myself  have  sate  in  parliament,  on 
a  Sunday."  In  Venice,  they  sit  on  Sundays  to  administer  justice.  The  RoU  ails 
on  Sundays; 
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handbills  and  other  papers,  previous  to  such  election  ;  and  this  whether 
the  immediate  purpose  for  which  the  money  is  designed  be  in  itself  cor- 
rupt pr  not.  It  was  accordingly  decided  by  the  supreme  court,  in  a  re- 
cent case,  where  the  defendant  agreed  to  pay  the  plaintiff  $1000  in  con- 
sideration that  the  latter,  w^ho  had  built  a  log  cabin,  would  keep  it  open 
for  the  accommodation  of  political  meetings  to  further  the  success  of 
certain  persons  nominated  for  congress,  &c.  that  the  agreement  was  ille- 
gal and  could  not  be  enforced. (22) 

For  the  doctrine,  in  relation  to  illegal  contracts  more  at  large,  see  1 
Com.  on  Con.  31  to  46,  and  Chit,  on  Con.  214  to  222,  and  the  authori- 
ties there  cited. 

Usury  is  often  set  up  as  a  defence  in  an  action  upon  contract.  And 
its  frequency  in  a  justice's  court,  as  well  as  in  all  other  courts,  seems 
to  invite  a  consideration  somewhat  more  particular  than  many  other 
topics. 

By  the  statute  regulating  the  interest  on  money ^{l)  it  is  provided,  that 
the  rate  of  interest  upon  the  loan,  or  forbearance  of  any  money,  goods, 
or  things  in  action,  shall  continue  to  be  seven  dollars  upon  one  hundred 
dollars  for  one  year,  and  after  that  rate  for  a  greater  or  less  sum,  or  for 
a  longer  or  shorter  time. 

The  second  section  provides,  that  no  person  or  corporation  shall,  di- 
rectly or  indirectly,  take  or  receive  in  money,  goods,  or  things  in  action, 
or  in  any  other  way,  any  greater  sum  or  greater  value,  for  the  loan  or 
forbearance  of  any  money,  goods  or  things  in  action,  than  is  above  pre- 
scribed. 

The  third  section  provides,  that  every  person,  who,  for  any  such  loan 
or  forbearance,  shall  pay  or  deliver* any  greater  sum  or  value  than  is 
above  allowed  to  be  received,  and  his  personal  represc'n'a  "ves,  nay  re- 
cover in  an  action  against  the  person  who  shall  have  taken  or  received 
the  same,  and  his  personal  representatives,  the  amount  of  the  money  so 
paid  or  value  delivered,  above  the  rate  aforesaid,  if  such  action  be 
brought  within  one  year  after  such  payment  or  delivery. 

The  act  to  prevent  usury^{m)  which  was  in  force  previous  to  the  re- 
vision of  the  statutes,  pointed  out  an  easy  and  general  mode  of  declar- 
ing, in  an  action  by  the  party  paying  the  excess,  under  this  section.  The 
same  or  a  similar  mode,  is  preserved  by  the  Revised  Statutes,  and  is 
general,  applying  to  all  actions  brought  to  recover  any  money,  goods  or 


(0  1  R.  a  760.  (m)  1  R.  L.  64. 

(22)  5  HiU,  27. 
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other  thing,  receiyed  by  any  person  contrary  to  the  provisiops  of  any 
statute.{n) 

By  the  fourth  section^  it  is  enacted,  that  if  such  suit  be  not  brought 
within  the  said  one  year,  and  prosecuted  with  effect,  then  the  said  sum 
may  be  sued  for  and  recovered,  with  costs,  at  any  time  within  three 
years  after  the  said  one  year,  by  any  overseer  of  the  poor  of  the  town 
where  such  payment  may  have  been  made,  or  by  any  county  superin- 
tendent of  the  poor  of  the  county  in  which  the  payment  may  have  been 
made. 

The  act  to  prevent  usury^  above  referred  to,  authorized  an  action  to 
recover  back  the  excess,  to  be  maintained  by  a  common  informer,  in 
case  the  party  paying  the  usury  neglected  to  prosecute  in  one  year  ; 
and  this  suit  by  the  common  informer  was  to  be  prosecuted  within  one 
year  after  such  neglect.  The  change  effected  by  the  Revised  Statutes, 
extends  the  time  of  prosecution  to  three  years  after  the  debtor's  neglect 
to  sue,  and  gives  the  action  to  the  overseers  or  superintendents  of  the 
poor,  instead  of  a  common  informer.  Under  the  former  statute,  it  was 
held,  that  the  general  form  of  declaring,  therein  given  to  the  party  pay- 
ing the  usury,  did  not  apply  to  an  action  by  a  common  informer,  but 
that  he  should  declare  specially,  stating  the  facts,  and  allege  that  the 
debtor  had  not  sued  within  the  year.(o)  As  I  understand  the  statute,  to 
which  I  have  already  referred,  prescribing  the  form  of  a  declaration  in 
this  and  similar  cases,  it  is  general,  and  embraces  the  case  of  an  action 
brought  by  the  debtor,  as  \^ell  as  by  the  overseers  or  superintendents  of 
the  poor.  If  this  be  so,  the  general  mode  pointed  out  by  the  statute 
may  be  adopted  in  all  cases,  without  the  addition  of  any  special  aver- 
ments. For  greater  safety,  however,  it  would  be  well  to  add  a  special 
count.  In  an  action  by  the  overseers  and  superintendents  of  the  poor, 
the  borrower  is  himself  a  competent  witness  to  prove  the  usury  and  pay- 
ment. (^) 

The  fifth  section  provides,  that  all  bonds,  bills,  notes,  assurances,  con- 
veyances, all  other  contracts  or  securities  whatsoever,  and  all  deposites 
of  goods  or  other  things  whatsoever,  whereupon  or  whereby  there  shall 
be  reserved  or  taken,  or  secured  or  agreed  to  be  reserved  or  taken,  any 
greater  sum  or  greater  value,  for  the  loan  or  forbearance  of  any  money, 
goods  or  otl^er  things  in  action,  than  is  above  prescribed,  shall  be  void  ; 
but  this  section  shall  not  extend  to  any  bills  of  exchange  or  promissory 
notes,  payable  to  order  or  bearer,  in  the  hands  of  an  endorsee  or  holder, 


ffi 


2  R.  S.  273»  4.  (p)  1  Cainet.  168. 

7  John.  402.    8id.218,  S.a 
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who  shall  have  received  the  same  in  good  faith,  and  for  valuable  con- 
sideratioDy  and  who  had  not,  at  the  time  of  discounting  such  bill  or  note, 
or  paying  such  consideration  for  the  same,  actual  notice,  that  such  bill 
or  note  had  been  originally  given  for  a  usurious  consideration,  or  upon  a 
usurious  contract. (23) 

This  section  has  been  recently  amended  by  the  legislature,(g)  so  as, 
substantially,  to  restore  the  law  to  what  it  was  previous  to  the  revision. 
The  section  as  amended  reads  thus  :  All  bonds,  bills,  notes,  assurances, 
conveyances,  all  other  contracts  or  securities  whatsoever,  (except  bot- 
tomry and  respondentia  bonds  and  contracts,)  and  all  deposites  of  goods 
or  other  things  whatsoever,  whereupon  or  whereby  there  shall  be  re- 
served or  taken ^  or  secured  or  agreed  to  be  reserved  or  taken,  any 
greater  sum  or  greater  value,  for  the  loan  or  forbearance  of  any  money, 
goods,  or  other  things  in  action,  than  is  above  prescribed,  shall  be  void ; 
bat  this  act  shall  not  a£fect  such  paper  as  has  been  made  and  transferred 
previous  to  the  time  it  shall  take  effect. (24) 

It  will  be  seen,  that  the  principal  alteration  consists  in  the  striking 
out  of  the  6th  section  all  that  part  of  it  which  declares  usurious  bills 
and  notes  valid  in  the  hands  of  a  bona  fide  endorsee  or  holder,  without 
notice. 

Under  the  fifth  section  contained  in  the  Revised  Statutes,  it  has  been 
held,  that  in  an  action  by  the  endorsee  of  a  promissory  note  against  the 
maker,  usury  may  be  set  up  as  a  defence,  unless  it  be  shown  that  the 
plaintiff  is  an  innocent  holder  for  valuable  consideration,  and  became 
possessed  of  the  note  before  maturity, {f)  And  the  court  in  that  case 
say,  after  referring  to  the  fifth  section,  recited  above,  "  that  it  is  pre- 
sumed that  the  intention  of  the  legislature  was  to  protect  the  innocent 
holder  for  valuable  consideration,  who  had  received  the  note  in  the  usual 
course  of  trade,  before  it  was  due?'*  "  The  true  construction  of  this  sec- 
tion is,  that  usurious  paper  shall  not  be  avoided  in  the  hands  of  an  in- 
nocent holder  for  value  paid,  when  received  in  the  usual  course  of  busi- 
ness, that  is,  before  it  arrives  at  maturity.     If  it  is  transferred  afterwards, 


iq)  Seas.  Laws  of  1837,  p.  486.  (r)  10  Wen.  113. 

(33)  It  has  been  decided  in  the  court  of  chancery  that  under  this  section  the 
bona  fide  purchaser  of  an  usuriaus  note,  who  had  notice  that  it  was  usurious  before 
he  bad  fully  paid  for  the  same,  can  only  recover  from  the  maker  to  the  extent  of 
the  purchase  money  which  had  been  paid  by  him  before  he  was  notified  that  the 
note  was  usurious.     (8' Paige,  548. ") 

(24)  Where  a  usurious  negotiable  note  was  made  before  the  act  of  1837^  it  wat 
held  that  it  could  not  b^  transferred  subsequent  to  the  passing  of  that  act,  so  as 
to  prevent  the  maker  of  the  note  from  setting  up  the  defence  of  usury.  (9  Paige, 
197.) 

Vol.  I.  36 
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other  thiiig,  received  by  any  person  contrary  to  the  provisions  of  any 
statute.{n) 

By  the  fourth  section^  it  is  enacted,  that  if  such  suit  be  not  brought 
i;7ithin  the  said  one  year,  and  prosecuted  with  effect,  then  the  said  sum 
may  be  sued  for  and  recovered,  with  costs,  at  any  time  within  three 
years  after  the  said  one  year,  by  any  overseer  of  the  poor  of  the  town 
where  such  payment  may  have  been  made,  or  by  any  county  superin- 
tendent of  the  poor  of  the  county  in  which  the  payment  may  have  been 
made. 

The  act  to  prevent  tmcry,  above  referred  to,  authorized  an  action  to 
recover  back  the  excess,  to  be  maintained  by  a  common  informer,  in 
case  the  party  paying  the  usury  neglected  to  prosecute  in  one  year ; 
and  this  suit  by  the  common  informer  was  to  be  prosecuted  within  one 
year  after  such  neglect.  The  change  effected  by  the  Revised  Statutes, 
extends  the  time  of  prosecution  to  three  years  after  the  debtor's  neglect 
to  sue,  and  gives  the  action  to  the  overseers  or  superintendents  of  the 
poor,  instead  of  a  common  informer.  Under  the  former  statute,  it  was 
held,  that  the  general  form  of  declaring,  therein  given  to  the  party  pay- 
ing the  usury,  did  not  apply  to  an  action  by  a  common  informer,  bat 
that  he  should  declare  specially,  stating  the  facts,  and  allege  that  the 
debtor  had  not  sued  within  the  year.(o)  As  I  understand  the  statute,  to 
which  I  have  already  referred,  prescribing  the  form  of  a  declaration  in 
this  and  similar  cases,  it  is  general,  and  embraces  the  case  of  an  action 
brought  by  the  debtor,  as  well  as  by  the  overseers  or  superintendents  of 
the  poor.  If  this  be  so,  the  general  mode  pointed  out  by  the  statute 
may  be  adopted  in  all  cases,  without  the  adottion  of  any  special  aver- 
ments. For  greater  safety,  however,  it  would  be  well  to  add  a  special 
count.  In  an  action  by  the  overseers  and  superintendents  of  the  poor, 
the  borrower  is  himself  a  competent  witness  to  prove  the  usury  and  pay- 
ment. (/;) 

The  fifth  section  provides,  that  all  bonds,  bills,  notes,  assurances,  con- 
veyances, all  other  contracts  or  securities  whatsoever,  and  all  deposites 
of  goods  or  other  things  whatsoever,  whereupon  or  whereby  there  shall 
be  reserved  or  taken,  or  secured  or  agreed  to  be  reserved  or  taken,  any 
greater  sum  or  greater  value,  for  the  loan  or  forbearance  of  any  money, 
goods  or  other  things  in  action,  than  is  above  prescribed,  shall  be  void ; 
but  this  section  shall  not  extend  to  any  bills  of  exchange  or  promissory 
notes,  payable  to  order  or  bearer,  in  the  hands  of  an  endorsee  or  holder, 


ffi 
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who  shall  have  received  the  same  in  good  faith,  and  for  valuable  con- 
sideration, and  who  had  not,  at  the  time  of  discounting  such  bill  or  note, 
or  paying  such  consideration  for  the  same,  actual  notice,  that  such  bill 
or  note  had  been  originally  given  for  a  usurious  consideration,  or  upon  a 
usurious  contract. (23) 

This  section  has  been  recently  amended  by  the  legislature,(9)  so  as, 
substantially,  to  restore  the  law  to  what  it  was  previous  to  the  revision. 
The  section  as  amended  reads  thus  :  All  bonds,  bills,  notes,  assurances, 
conveyances,  all  other  contracts  or  securities  whatsoever,  (except  bot- 
tomry and  respondentia  bonds  and  contracts,)  and  all  deposites  of  goods 
or  other  things  whatsoever,  whereupon  or  whereby  there  shall  be  re- 
served or  taken,  or  secured  or  agreed  to  be  reserved  or  taken,  any 
greater  sum  or  greater  value,  for  the  loan  or  forbearance  of  any  money, 
goods,  or  other  things  in  action,  than  is  above  prescribed,  shall  be  void ; 
bat  this  act  shall  not  affect  such  paper  as  has  been  made  and  transferred 
previous  to  the  time  it  shall  take  effect. (24) 

It  will  be  seen,  that  the  principal  alteration  consists  in  the  striking 
out  of  the  6th  section  all  that  part  of  it  which  declares  usurious  bills 
and  notes  valid  in  the  hands  of  a  bona  fide  endorsee  or  holder,  without 
notice. 

Under  the  fifth  section  contained  in  the  Revised  Statutes,  it  has  been 
held,  that  in  an  action  by  the  endorsee  of  a  promissory  note  against  the 
maker,  usury  may  be  set  up  as  a  defence,  unless  it  be  shown  that  the 
plaintiff  is  an  innocent  holder  for  valuable  consideration,  and  became 
possessed  of  the  note  before  maturity,{r)  And  the  court  in  that  case 
say,  after  referring  to  the  fifth  section,  recited  above,  "  that  it  is  pre- 
sumed that  the  intention  of  the  legislature  was  to  protect  the  innocent 
holder  for  valuable  consideration,  who  had  received  the  note  in  the  usual 
course  of  trade,  before  it  was  dt^c."  "  The  true  construction  of  this  sec- 
tion is,  that  usurious  paper  shall  not  be  avoided  in  the  hands  of  an  in- 
nocent holder  for  value  paid,  when  received  in  the  usual  course  of  busi- 
ness, that  is,  before  it  arrives  at  maturity.     If  it  is  transferred  afterwards, 


(q)  Se88.  Laws  of  1837,  p.  486.  (r)  10  Wen.  113. 

(23}  It  has  been  decided  in  the  court  of  chancery  that  under  this  section  the 
bona  fide  purchaser  of  an  usurious  note,  who  had  notice  that  it  was  usurious  before 
be  had  fully  paid  for  the  same,  can  only  recover  from  the  maker  to  the  extent  of 
the  purchase  money  which  had  been  paid  by  him  before  he  was  notified  that  the 
note  was  usurious.    (8' Paige,  548. ") 

(24)  Where  a  usurious  negotiable  note  was  made  before  the  act  of  1837-,  it  was 
held  that  it  could  not  b^  transferred  subsequent  to  the  passing  of  that  act,  so  as 
to  prevent  the  maker  of  the  note  from  setting  up  the  defence  of  usury.  (9  Paige, 
197.) 
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the  holder  takes  it  as  he  does  all  other  negotiable  pafier,  subject  to  any 
defence  which  the  maker  has  against  the  payee."  Paper  made  and 
transferred  previous  to  the  first  day  of  July,  1837,  is  not  affected  by  the 
amendatory  act  above  referred  to ;  so  that  cases  may  still  arise  to  which 
the  decision  just  quoted  will  apply. 

Whenever  the  defendant  shall  plead  or  give  notice(25)  of  the  defence 
of  usury,  and  shall  verify  the  truth  of  his  plea  or  notice,  by  affidaTit,(26) 
he  may,  for  the  purpose  of  proving  the  usury,  call  and  examine  the 
plaintiff(27)  as  a  witness,  in  the  same  manner  as  other  witnesses  maybe 
called  and  examined. («)  (28)  The  only  mode  of  procuring  the  attend- 
ance of  the  plaintiff  for  this  purpose  is  by  serving  him  with  a  subpoena, 
in  due  season,  and  paying  or  tendering  him  the  fees  of  a  witness.  He 
is  not  bound  to  regard  a  mere  notice  to  attend. (29)  It  should  be  ob- 
served,  that  the  examination  of  the  plaintiff  is  to  be  confined  to  the  quet* 
Hon  of  usury. 

The  statute  applies  merely  to  a  loan  or  forbearance  of  money  or  other 
thing,  to  be  returned  in  kind,  and  not  in  specie.  Thus,  it  does  not  ap- 
ply to  the  letting  or  hiring  a  horse,  or  other  thing  to  be  returned.  But 
a  loan  of  a  horse,  wheat  or  other  thing,  upon  a  contract  to  return  an- 
other horse,  or  wheat^  or  another  thing  of  the  same  kisA  of  equal  value, 
or  more  than  equal  value,  with  a  compensation  of  more  than  at  the  rate 
of  seven  per  cent,  per  annum,  for  the  use  of  it,  would  be  usurious.(/) 


(b)  Sess.  Laws  of  1837,  p.  487,  §  2.  (0  Ord  on  Usury,  28.    Kirbj,  26a 

4  Wen.  679. 

(25)  This  Dotice  can  only  be  interposed,  as  in  other  cases,  with  the  general  is* 
sue.  It  should  contain  the  substantial  requisites  of  a  plea ;  viz  :  a  precise  state- 
ment of  the  usurious  contract,  and  the  amount  of  usurious  interest  received.  (3 
Hill,  564,  per  Nelson,  Ch.  J.)  Accordingly,  where,  in  an  action  upon  a  promissory 
note,  the  defendant  gave  notice,  in  general  terms,  that  he  would  prove  the  note  to 
have  been  given  for  money  loaned  upon  a  usurious  consideration,  it  was  hM  that 
the  notice  was  defective,  and  that  the  plain'tiff  was  not  obliged  to  testify.  (Id.)  It 
is  to  be  observed,  however,  that  this  decision  was  in  reference  to  a  notice  in  a  stiit 
pending  in  the  supreme  court ;  and  that  the  same  degree  of  nicety  is  not  required 
in  a  justice's  court. 

f26)  This  affidavit  must  state  positively  that  the  plea  or  notice  is  true  in  substance 
ana  matter  of  fact.  An  affidavit  that  the  defendant  verily  believes  it  to  be  true  will 
not  answer.  (5  Hill,  608.)  And  if  the  affidavit  annexed  to  the  plea  or  notice  be 
defective,  it  cannot  be  aided  by  one  made  at  the  trial.    (Id.) 

(27)  The  court  of  errors  has  recently  decided,  in  two  cases,  that  the  word 
'*  plaint!^"  as  used  in  this  section  extends  to  the  party  in  interest  as  plaintiff,  al- 
though he  may  not  be  the  plaintiff  on  the  record.  Accordingly,  where  tn  an  action 
on  a  promissory  note,  the  defendant  pleaded  the  general  issue,  and  gave  notice  of 
the  defence  of  usury,  verifying  the  truth  thereof,  it  was  held  that  he  might,  for  the 
purpose  of  proving  such  usury,  call  and  examine  the  plaintiff  in  interest,  notwith- 
standing the  suit  was  brought  in  the  name  of  another.    (5  Hill,  523,  548.) 

(28)  And  he  may  do  this  without  obtaining  an  order  of  the  court  for  that  par- 
pose.    (4  Hill,  35.) 

(29)  4  Hill,  119. 
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And  this  distinction  between  a  loauj  and  the  hiring  of  a  specific  article 
to  be  returned  after  it  has  served  a  particular  purpose,  should  be  borne 
in  mind  :  in  the  latter  case  the  question  of  usury  cannot  arise,  however 
unconscionable  the  bargain  may  be.(u) 

It  has  been  held  that  selling  cows,  &c.  on  a  contract  to  return  double 
the  same  number  and  description,  at  the  end  of  four  years,  is  not  usuri- 
ous.(t7)  So  of  sheep  to  double  in  three  years.(to)  And  so  where  a  two 
year  old  heifer  and  calf  were  hired,  the  heifer  to  be  returned  at  the  end 
of  four  years  with  another  heifer  three  years  old,  the  lessor  incurring  the 
risk  of  the  heifer's  being  killed  by  lightning. (x)  And  a  judgment  of 
nonsuit^  rendered  by  a  court  of  common  pleas,  in  a  case  presenting  the 
following  facts,  was  recently  reversed  by  the  supreme  court  on  error.(y) 
A.  let  fi.  have  a  certain  number  of  sheep,  fi.  agreeing,  on  a  year's  no- 
tice, to  return  the  same  number  of  sheep,  of  the  same  quality  and  age  as 
those  received,  and  in  the  meantime  to  pay  annually  50  cents  per  head 
for  each  sheep.  It  appeared  on  the  trial,  that  the  value  of  the  sheep 
per  head,  was  less  thao  the  principal  sum  of  which  50  cents  is  the  an- 
nual interest.  The  plaintiff  offered  to  prove  that  the  1000/  alone  of  the 
sheep  was  worth  one  dollar  per  pound,  and  that  it  was  the  universal 
custom  to  let  shi»ep  for  a  pound  of  wool  per  head  ;  but  this  evidence 
was  rejected  by  the  court,  and  the  plaintiff  was  nonsuited  ;  the  common 
pleas  holding  the  contract  to  be  usurious.  The  supreme  court,  in  re- 
viewing the  case,  held,  that  such  a  contract  was  not  usurious,  if  it  de- 
pended upon  contingencies^  whether  on  the  return  of  the  property,  the 
lender  would  have  received  more  than  the  value  of  the  property  at  the 
time  of  the  making  of  the  contract,  and  the  interest  thereon  at  the  ordi- 
nary rate.  And  if  I  understand  the  opinion  of  the  court  aright,  they  do 
not  mean  to  adjudge  such  a  contract,  as  a  matter  of  law^  free  from  the 
taint  of  usury.  The  principal  ground  upon  which  they  base  their  judg- 
ment of  reversal  is,  that  the  court  should  have  left  the  question  to  the 
decision  of  the  jury.  The  case  presented  a  question  of  fact.  Was  the 
contract  a  fair  and  honest  one,  or  was  it  made  with  an  intent  to  evade 
the  statute  1  Upon  this  question  the  jury  should  have  been  allowed  to 
pass ;  for  it  seems  that  in  suits  upon  all  contracts  of  this  nature,  the 
question  whether  the  contract  was  a  device  or  shift  to  evade  the  statute 
of  usury,  should  be  submitted  to  a  jury.(2;)  The  rule  applicable  to  these 
cases  is  clearly  stated  by  the  court  in  giving  their  opinion  in  the  case  in 


(u)  4  Wen.  679.  (x)  4  Wen.  679. 

(o)  5  Cowen,  144.  (y)  17  id.  280. 

(10)  Id.  note.  (z)  Id. 
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Kirby's  Reports,  cited  supra.  They  say,  ^^  To  bring  a  contract  within  the 
statute,  (of  usury)  and  the  mischief  it  was  made  to  prevent,  it  must  be 
clearly  for  the  repayment  of  a  greater  value  than  the  amount  of  the  loan, 
with  an  advance  thereon,  at  the  rate  of  six  per  cent,  (the  rate  of  interest 
in  Connecticut)  per  annum.  That  it  be  of  a  greater  quantity,  though  of 
the  same  kind  of  article,  is  not  sufficient.  If  the  article  be  of  a  fluctu- 
ating value,  and  from  such  change  or  diminution  of  its  value,  as  from 
its  nature  or  the  course  of  trade,  it  is  subject  to,  it  may  not  at  the  time 
of  repayment  be  worth  more  or  so  much.  A  loan  of  one  hundred  bush- 
els of  salt,  for  example,  in  the  year  1783,  when  it  was  at  12  shillings, 
to  repay  double  the  quantity  at  the  end  of  one  year,  when  it  might  have 
been  worth  but  four  shillings,  would  not  come  within  the  statute,  be  the 
price  what  it  might  at  the  year's  end.  Nor  would  it  make  a  difference, 
if  it  was  to  repay  106  bushels  of  salt,  and  a  sum  of  money  besides,  pro- 
vided both  of  them  might  not  amount  to  more  than  the  value  of  the  loan 
and  six  per  cent,  interest  thereon." 

The  forbearance  may  be  either  for  a  loan,  or  upon  some  other  debt, 
not  arising  directly  upon  a  loan  ;  or  rather,  as  some  writers  will  haTe 
it,  all  debts  maybe  construed  into  and  considered  equivalent  toa  loan.(a) 
For,  say  they,  every  debt  is  just  the  same  as  if  the  creditor  receives  the 
price  and  then  hands  it  back  to  the  debtor  upon  loan.  The  loan  is  the 
c(mtract,{b)  Forbearance  is  properly  giving  a  further  day  for  its  ful- 
filment.(c) 

The  lending  of  money,  to  be  replaced  upon  an  uncertain  event, which 
may  never  happen,  with  a  charge  of  more  than  seven  per  cent,  b  not 
usurious  :  as  upon  the  return  of  a  ship  ;  or  if  such  an  one,  an  infant, 
shall  arrive  at  twenty-one  years  of  age.  But  this  must  be  where  the  risk 
is  a  part  of  the  contract,  and  one  of  its  essential  properties.((2)  And  the 
risk  must  be  real  and  bona  fide;  for  if  the  substance  of  the  contract  be  a 
borromng  and  lending^  a  slight  contingency  only  will  not  take  the  case 
out  of  the  statute.  As  in  the  case  put  by  Popham,  chief  justice.  If  A. 
comes  to  borrow  JCIOO  of  B.,  and  B.  lends  it  to  him,  upon  an  agreement 
that  he  will  give  him  for  the  loan  of  it  for  a  year  j£20,  if  the  son  of  A, 
be  then  alive^  this  is  usury  within  the  statute  ;  for  if  it  should  be  out  of 
the  statute  for  the  uncertainty  of  the  life  of  the  son  of  A.,  the  statute 
would  be  of  little  effect ;  and  by  the  same  reason  that  he  may  add  one 
life,  he  may  add  many.(e) 


(a)  Ord  oD  Usury,  28, 29.  (e)  See  Com.  on  Usury,  31,  &c.  and 

lb)  Id.  cases  there  cited  to  the  same  effect,  and 

(c)  Id.  23.  see  also  2  Paige,  267. 

(d)  Id.  24,  25,  and  39  to  4&    Com. 
on  usury,  21  to  40. 
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To  exempt  a  contract  from  the  operation  of  the  statute  for  the  above 
reason,  the  hazard  must  extend  to  the  principal,  or  to  the  principal  and 
interest  both  ;  for  if  the  interest  almie  be  hazarded  then  no  favor  is  ex- 
tended to  the  contract ;  and  the  hazard  must  be  real  and  not  color- 
able.(/) 

Contracts  denominated  post  obUsy  by  which  a  borrower,  in  considera- 
tion of  money  paid  to  him,  agrees  to  give  the  lender  a  larger  sum  upon 
the  death  of  some  particular  person  or  persons,  are  not  deemed  usurious, 
upon  the  principle  of  hazard  just  mentioned. (g) 

Interest  is  a  certain  profit,  which  the  lender  is  to  have  for  the  use  of 
the  loan. (A)  And  the  amount  of  interest  shall  be  regulated  by  the  law 
of  the  state  or  country,  where  the  contract  is  made,(t)  unless  where  the 
parties  reside  in  one  state,  and  go  to  another  and  contract  collusively  to 
evade  the  law  of  the  state  where  they  reside.(j)  But  after  judgment, 
it  will  in  all  cases  carry  interest,  only  according  to  the  law  of  the 
place  where  the  juidgment  was  rendered. (/c)  Where  an  agreement  is 
made  in  one  country,  which  by  its  terms,  or  by  the  nature  of  the  con- 
tract, is  to  be  executed  in  another  country,  the  rate  of  interest  is  gov- 
erned by  the  laws  of  the  country  in  which  it  is  to  be  performed. (/)  The 
general  rule  is,  that  the  law  of  the  country  where  the  contract  is  made, 
will  give  the  rule  of  interest,  and  if  the  place  of  performance  be  differ- 
ent from  that  of  the  contract,  the  interest  will  be  according  to  that  of 
the  former.(m)  And  it  seems  that  if  a  contract  made  in  a  state  by  its 
citizens  be  wholly  void  on  the  ground  of  usury,  according  to  its  laws, 
no  recovery  can  be  had  on  it  in  a  state  where  the  real  debt  might  be  re- 
covered had  the  contract  been  made  in  it  ;(n)  though  where  the  contract 
is  a  consummation  of  an  agreement  entered  into  in  the  state  where  the 
interest  reserved  would  be  after  the  legal  rate,  it  is  not  void.(o) 

Where  no  rate  of  interest  is  fixed  by  the  contract,  the  creditor  may 
demand  the  rate  fixed  by  statute,  but  the  parties  may  stipulate  for  any 
lower  rate.(p)  A  contract,  that  when  interest  grows  due,  it  shall  be 
turned  into  principal,  and  draw  interest,  making  interest  upon  interest, 
will  not  have  the  effect  intended  ;  though  it  is  not  usurious,  so  as  to 
avoid  the  whole  contract.     The  only  way  of  turning  interest  into  prin- 


(  f)  See  Com.  on  Usury,  39.  see  Story's  Confl.  of  Laws,  241,  and  the 

(g)  Id.  40.  cases  there  cited, 

(fc)  Ord  on  Usury,  29.  (m)  Story's  Confl.  of  Laws,  246,  7. 

(i)  Id.  Hartford  ed.  1809,  p.  32,  33,  See  also  1  Wash.  C.  C.  R.  521.    2  id. 

nnd  note  (d).  253. 

't)  Id.  (n)  2  N.  H.  R.  42, 

'*)  2  Burr.  1094.    1  Bl.  R.  267.  (o)  1  Paige,  220. 

I)  17  John.  511.    1  Paige,  220 ;  and  (p)  4  Hafst.  264. 
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cipal,  is  to  settle  the  balance  of  interest  when  it  becomes  due,  and  add 
it  to  the  principal  by  a  new  agreement. (9)  And  a  note  given  on  the 
settlement  of  an  account,  on  which  account  interest  has  been  cast  annu- 
ally and  added  to  the  principal,  is  not  usurious.(r) 

Merchants  can,  by  agreement,  prescribe  the  mode  of  charging  and 
crediting  interest  upon  the  several  items  in  running  accounts  between 
them,  provided  the  mode  adopted  is  not  intended  to  be  and  is  not  in  fact 
a  cover  for  usury.(f)  And  in  the  absence  of  any  agreement,  a  creditor, 
receiving  a  partial  payment  of  a  debt,  has  the  right  of  applying  it  first  to 
the  satisfaction  of  the  interest  then  due,  before  it  is  applied  to  the  dis- 
charge of  any  part  of  the  principal. (^) 

An  agreement  to  pay  a  certain  sum  in  gross,  if  the  principal  be  not 
paid  at  the  time  appointed,  or  a  certain  sum  per  annum,  beyond  seven 
per  cent,  until  the  principal  be  paid,  the  debtor  having  it  in  his  power 
to  discharge  himself  of  such  extra  payment,  at  any  time,  is  not  usurious.(ii) 
As  if  I  covenant  to  pay  $100  a  year  hence,  and  if  I  do  not  pay  it,  to  pay 
$20 ;  or  if  I  mortgage  my  farm  and  it  is  agreed  that  if  I  do  not  pay  the 
money  at  the  day,  I  will  give  the  mortgagee  $60  more,  or  $6  per  an- 
num, until  I  pay  the  $60  ;  in   these  cases  the  contract  is  not  usurious; 
the  extra  sum  thus  agreed  to  be  paid  being  considered  in  the  nature  of 
a  penalty  for  the  non-performance  of  the  contract. (v)     The  following 
English  case  affords  a  good  illustration  of  the  above  rule.     If  A.  be  in- 
debted to  B.  in  80/.,  and  give  a  promissory  note  for  87/.  3*.  payable  by 
four  quarterly  instalments,  (being  the  amount  of  principal  and  interest 
to  the  time  of  the  last  instalment,)  and  that  in  case  default  should  be 
made  in  the  payment  of  any  one  instalment,  the  whole  sum  should  im- 
mediately become  payable  ;  A.  is  entitled  to  recover  the  whole  of  sucb 
sum,  on  default  being  made  in  payment  of  the  first  instalment,  as  it  was 
a  stipulation  between  the  parties,  in  the  nature  of  a  penalty,  and  there- 
fore not  a  usurious  contract  or  agreement.(t0) 

To  constitute  usury,  there  must  be  a  corrupt  agreement,  that  is  to  say, 
the  parties  must  both  know  that  there  is  usury,  and  their  minds  must 
meet  upon  it ;  for  where  more  than  seven  per  cent,  is  reserved  upon  a 
contract,  by  mistake  of  the  writer,  as  upon  an  accidental  miscalculation 
of  figures,  or  a  mistake  in  wording  a  bond,  or  with  the  knowledge  of 


(g)  Ord  on  Usury,  36,  37.     1  Fairf.  Cu)  Ord  on  Usury,  48  to  53. 

315.    3  N.  H.  R.  40.    Com.  on  Usury,  (v)  Com.  on  Usury,  73,  74,  and  cases 

146.  there  cited. 

r)  1  Wen.  521.  (10)  4  Moore,  78.    1  Bot.  &  Pull.  447, 

^s)    a  Paige,  207.  S.  0. 

;0  Id. 
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only  one  of  the  parties,  it  is  not  usurioas.(x)  And  even  though  the 
mistake  be  discovered  by  the  lender,  before  be  has  received  the  security, 
if  after  he  has  advanced  the  money,  the  contract  is  valid  notwithstand- 
ing.(y)  Payment  and  receipt  of  usurious  interest  is  prima  facie  evidence 
of  a  corrupt  agreement,  but  this  may  be  repelled  by  showing  that  it  was 
by  mistake.  But  the  adoption  of  an  erroneous  principle  of  calculation, 
which  gives  more  than  seven  per  cent«  per  annum,  and  receiving  the 
discount  or  interest  according  to  that  principle,  is  usury,  though  the 
lender  believe  he  have  a  legal  right  to  do  so  ;  the  former  is  a  mistake  of 
the  fact,  the  latter  of  the  law.(z)  And  where  a  trifling  excess  is  taken, 
it  will  be  presumed  to  be  by  mistake  and  not  by  the  adoption  of  an  er- 
roneous rule  of  calculation,  until  the  latter  is  shown. (a)  Whether  the 
premium  be  money  or  any  other  thing,  it  is  equally  usury. (6) 

Where  there  is  a  usurious  agreement  upon  the  loan  of  money,  it  is 
immaterial  whether  the  unlawful  excess  be  actually  paid,  or  only  prom- 
ised to  be  paid  ;  in  either  case  the  contract  is  void.(c)  So  also  it  is  im- 
material that  one  note  be  taken  for  the  sum  actually  lent,  and  another 
for  the  usurious  premium.  Both  securities  are  void  i{d)  and  although 
there  be  a  mere  agreement  to  pay  the  excess,  this  renders  the  note  usu- 
rious, though  on  its  face  it  be  for  the  amount  lent  with  legal  interest 
only,(€)  Although  the  agreement  to  receive  would  render  the  contract 
void  in  these  cases,  yet  the  lender  does  not  subject  himself  to  the  pen- 
alty of  the  statute  against  usury,  unless  he  actually  receive  more  than 
legal  interest. (/) 

A  note  for  the  payment  of  a  particular  sum,  with  interest  from  a  day 
anterior  to  the  date  of  the  note,  in  itself  affords  no  evidence  of  usury. (g) 
And  a  reservation  of  interest  quarterly,  or  half  yearly,  is  not  usurious, 
nor  would  a  deduction,  or  discount  of  the  interest  at  the  time  of  the 
lending  be  so,(A)  and  in  taking  interest  in  advance,  it  is  lawful  to  in- 
clude the  three  days  of  grace  in  the  computation. (i)  And,  although  a 
note  drawn  to  be  discounted  at  a  usurious  rate  of  interest,  be  void ;  yet. 


(x)  Ord  on    Usury,   38.      Com.   on  (c)  13  Wen.  505.    See  also  2  Pet  R. 

Usury.  16.    3  Day,  268.     1  Root,  303.  327.     3  Halst.  233. 

Cro.  Car.  501.    Freem.  264,  pi.  286.    2  b)  Id.  ibid. 

Venlr.  107.    8  Cowen,  664.    Id.  670.    1  (e)  9  Cowen,  65. 

Camp.  149.    3  Wils.  261.   Cro.  Jac.  678.  (/)  3  Halst.  233. 

3  Cowen,  234.    4  Rand.  R.  406.  (g)  8  Wen.  533,  4.     1  McCord,  145. 

(y)  2  Ventr.  83.  4  Pick.  R.  173. 

<z)  2  Cowen,  678,  and  see  3  Bos.  &  (h)  Ord  on  Usury,  53,  4, 5.     15  John. 

Pull.  159,  161.    9  Mass.  R.  65.    4  Rand.  162.    8  Cowen,   664.    Id.   670.    2  id. 

R.406.  712.    4  Wen.  652.   3  id.  408.    3  Pet.  40. 

(a)  2  Cowen,  664.  (t)  2  Cowen,  712.    3  Pet.  40. 

Ih)  Ord  on  Usury,  48. 
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if  it  be  valid  in  its  origin,  it  may  be  sold,  and  even  endorsed  by  the 
payee,  at  a  discount  of  more  than  seven  per  cent. ;  and  this  will  not,  un- 
der any  circumstances,  vitiate  it  in  the  hands  of  the  holder,  or  prevent 
his  bringing  an  action  upon  it.(j)  And  where  a  note,  valid  in  its  com- 
mencement, was  afterwards  endorsed  at  twelve  per  cent,  discount,  and 
the  maker  subsequently  gave  a  note,  with  other  persons  as  sureties,  to  the 
endorsee,  for  the  whole  amount  of  the  first  note,  including  principal  and 
interest,  although  it  appeared,  that  the  parties  to  the  original  note,  both 
maker  and  endorser,  were  either  of  them  perfectly  able  to  pay  it,  and 
that  fact  known  to  the  endorsee,  yet  it  was  held,  that  the  payee  might,  not- 
withstanding, recover  upon  such  substituted  note. (A:)  But  the  contrary 
of  these  two  last  cases  has  been  held,  on  great  deliberation,  by  the  su- 
preme court  of  errors  in  Connecticut,  who  have  decided  that  the  trans- 
fer and  sale  of  a  note,  at  a  discount  beyond  the  legal  rate  of  interest — 
the  parties  being  able  to  pay,  and  of  unquestionable  responsibility,  and 
that  known  to  the  holder — would  authorize  a  jury  to  pronounce  such 
transfer  void  for  usury,  and  the  contract  of  endorsement,  or  other  trans- 
fer, would  not  enable  the  holder  to  maintain  an  action. (/) 

And  it  has  been  held,  in  accordance  with  the  decisions  in  our  state 
just  cited,  that  where  A.  and  B.  exchange  notes  for  the  purpose  of  rais- 
ing money,  and  A.  obtains  the  note  of  B.  to  be  discounted  at  a  premium 
exceeding  the  lawful  rate  of  interest,  such  transaction  is  not  usurious, 
and  cannot  be  set  up  in  bar  of  a  recovery  in  an  action  by  the  purchaser 
of  the  note  against  B.  the  maker.(m)  In  the  above  decisions  the  court 
proceed  upon  the  principle,  that  where  a  note  is  given  for  a  valuable 
consideration,  and  is  an  available  instrument  in  the  hands  of  the  origi- 
nal payee,  or  in  other  words,  where  the  note  is  free  from  usury  in  its 
concoction,  it  may  be  sold  as  a  chattel,  at  its  value,  real  or  supposed. 
But  when  a  note  is  made,  not  upon  valuable  consideration,  but  for  the 
purpose  of  having  it  discounted  at  a  rate  exceeding  lawful  interest,  then 
the  usury  entering  into  its  concoction,  it  is  void.  For  instance,  in  the 
case  of  the  exchange  of  notes,  already  cited,  had  it  been  agreed,  after 
A.  ascertained  the  terms  upon  which  the  plaintiflf  would  loan,  that  such 
a  note  as  the  one  in  question  should  be  produced  for  the  purpose  of  be- 
ing so  discounted,  and  B.  the  defendant  had  lent  his  name  to  accommo- 
date A.  there  can  be  no  doubt  that  the  note  would  have  been  usurious 
and  void.(n) 


(  i)  15  John.  44.    7  Wen.  562.  (/)  2  Conn.  R.  175.    See  ante. 

(k)  Qanet  v.  Beach  et  al.  MS.  in        (m)  3  Wen.  62. 
Supr.  Court,  May  term,  1819.  (n)  Id.  64,  5,  per  Savage,  Qi.  J. 
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Where  a  note  could  not  be  available  till  discounted,  and  is  discounted 
at  a  sum  greater  than  the  legal  interest,  it  is  usurious  and  Void  ;  and 
this,  ii  seemsy  whether  the  person  discounting  know  it  to  be  a  note  be- 
fore unavailable,  or  not.  And  a  note  made  and  endorsed  for  the  pur- 
pose of  fair  discount  at  a  bank,  if  discounted  by  another  at  a  usurious 
rate,  is  void.  So  if  it  be  made  and  endorsed  for  lawful  discount  any 
where,  though  it  be  discounted  by  the  person  intended,  at  a  usuri- 
ous rate,  it  is  void.(o) 

Where  the  holder  of  a  mortgage  against  A.  not  yet  due,  offered  to 
make  a  large  discount  if  payment  should  be  made  immediately,  and  A. 
not  being  able  to  procure  the  money  himself,  agreed  with  B.  that  he 
should  raise  the  amount  and  take  an  assignment  of  the  mortgage  to  him- 
self, and  should  have  a  part  of  the  discount  for  his  services  in  obtaining 
the  money  ;  it  was  held,  that  such  agreement  was  not  usurious,  and  that 
a  mortgage  subsequently  given  by  A.  which  included  B.^s  share  of  such 
discount,  was  valid. (p) 

A  creditor  is  not  allowed  to  make  it  a  condition  of  the  loan,  that  he 
shall  receive  a  compensation  for  his  services,  in  procuring  the  money  ;{q) 
but  if  a  person  act  as  agent  for  the  maker  in  procuring  money  on  a 
note,  he  may  accept  a  sum  of  money  beyond  the  legal  rate  of  interest 
for  his  services,  although  he  be  the  payee  of  the  note.(r)  But  if  one, 
as  agent,  lend  money  for  another,  at  a  usurious  rate  of  interest,  and  af- 
terwards pays  him,  and  takes  security  from  the  borrower  in  his  own 
name,  it  is  void,  though  he  derive  no  benefit  from  the  loan^  and  the 
premium  go  to  the  exclusive  benefit  of  the  principal.  It  would  be 
void  even  in  the  han'ds  of  a  bona  fide  holder.  Whether  a  surety,  know- 
ingly becoming  bound  for,  and  paying  a  usurious  loan,  may  recover 
over  against  his  principal  1  Quere.(5)  The  including  one  per  cent,  in  a 
note  as  the  difference  of  exchange  between  the  place  where  the  payee 
resides  and  the  place  of  payment,  is  not  of  itself  evidence  of  usury, 
when  the  note  is  thus  made  payable  for  the  accommodation  of  the 
maker.  (^) 

Where  goods^  fraudulently  obtained,  are  deposited  with  an  auctioneer 
who  makes  an  advance  upon  them  and  charges  five  per  cent<  besides 
the  usual  commissions,  the  transaction  is  usurious^  and  for  that  cause  the 
auctioneer  is  not  entitled  to  be  considered  a  bona  fide  purchaser  j  in  an 


S[>)  8  Ck>wen,  690,  per  Jones,  chan-'        (r)  6  Wen.  181. 
or.    See  also  1  Har.  &  GUI,  477.  (a)  9  Cowen,  647. 

(p)  4  Paige,  526.  (0  lO  Wen.  116. 

Iq)  1  John.  Ch.  R.  6. 

Voi^  I.  37 
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action  of  trover  brought  against  him  by  the  party  from  whom  the  goods 
were  obtained,  although  he  be  wholly  innocent  of  the  fraud. («) 

A  condition  that  the  borrower  shall  take  turnpike  stock,  or  other 
property,  and  include  it  in  the  debt,  at  an  advanced  value,  will  render 
the  contract  U6uriou8,(v)  though  it  would  be  otherwise  if  an  insuranoi 
company  were  to  agree  to  make  a  loan  on  condition  that  the  borrower  will 
effect  an  insurance  with  the  company,  if  the  insurance  be  made  at  the 
usual  rate.(tr) 

Where  I  give  you  my  note  for  fifty  dollars,  to  be  discounted  in  order 
to  raise  money,  and  take  yours  at  the  same  sum,  with  a  commission  of 
two  and  a  half  per  cent,  included,  as  a  compensation  for  my  becoming 
security ;  this  note  is  usurious  and  void.(a;)  Nor  will  the  usage  of  trade 
(Iter  the  case,  though  it  seems  I  may  receive  a  commission  for  becoming 
your  security  ;  and  the  practice  of  banks  in  issuing  post  notes,  is  not  in 
itself  usurious. (^)  But  if  a  bank  discount  a  note,  say  at  thirty  days, 
and  in  lieu  of  money,  it  is  stipulated  by  the  borrower,  who  passes  tbe 
note  to  the  bank  as  collateral  security,  to  take  the  post  notes  of  the 
bank,  payable  at  a  future  day,  without  interest,  while  the  post  notes  are 
at  a  discount  of  one  and  a  half  per  cent*  in  the  market,  at  the  time  of 
the  transaction,  the  contract  is  usurious.  (2)  And  in  the  exchange  of 
my  note  for  yours,  as  above  mentioned,  if  your  note  has  in  fact  some 
time  to  run,  without  interest,  and  the  commission  does  not  exceed,  or 
even  falls  short  of  the  legal  interest,  your  note  would  clearly  be  valid 
and  binding.(a) 

Various  pretences  are  frequently  resorted  to,  by  usurers,  in  order  to 
evade  the  statute  against  them. 

The  prominent  ones  are,  1.  By  adding  a  colourable  risk.  For  in« 
stance,  making  the  repayment  depend  on  the  life  or  death  of  some  per- 
son, in  order  to  bring  it  within  the  distinction  before  stated. 

2.  By  lending  under  a  pretence  of  sale  of  goods,  fixing  an  enormoiis 
price,  and  making  it  a  part  of  the  principal  debt. 

3.  By  lending  stock,  or  money  in  the  funds,  and  charging  interest  on 
more  than  the  market  price  of  the  stock,  or  funded  debt. 

4.  By  advancing  money  on  a  pretended  partnership,  and  receiving 
usury,  under  the  head  of  partnership  profits  $  in  consequence  of  the  lav 
having  pronounced  a  partnership  in  good  faith,  not  usurious,  however 


(tt)  16  Wen.  574.  (y)  Id.  ibid. 

(v)  1  John.  Ch.  R.  586.    7  John.  196.  (x)  1  Pet.  37.    See  aUo  S  id.  897.   S 

See  5  Rand.  R.  132.    1  Paige,  544.  Har.  k  Gill,  13. 

'10)  3  Wen.  296.  (a)  2  John.  Ch.  R.  182. 
[x)  13  John.  40.    16  id.  367. 
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large  the  profits,  though  the  interest  of  one  partner  may  be  a  mere  ad- 
Tance  of  money.  , 

5.  By  reserving  interest  as  rent,  on  a  lease  to  the  borrower,  at  a  very 
high  rent. 

The  circumstances  generally  relied  on,  to  prove  these  shifts  and  sub- 
terfuges have  been, 

1.  The  slightness  of  the  hazard,  where  the  loan  is  put  in  hazard. 

2.  Communication  for  aJ[oan.(6) 

3.  Inadequacy  of  price,  on  re-purchase  of  goods,  &c.  where  the 
usurer,  after  having  sold  them  at  an  exorbitant  price  to  the  borrower, 
procures  them  to  be  re-purchased,  by  some  person  "who  is  privy  to  the 
fraud,  at  less  than  their  real  worth,  which  is  It  subterfuge  we  had  not 
before  mentioned. 

4.  Exorbitance  of  price  on  a  sale. 

6.  Power  of  re-purchase. 

6.  The  distresses  of  the  borrower. 

7.  The  form  of  the  security. 

8.  The  subsequent  acts  of  the  parties.(c) 

The  force  of  all,  or  any  of  the  above  circumstances,  is  a  subject  for 
the  jury  (or  a  justice  sitting  in  their  stead)  to  determine.  And  if  satis- 
fied that  a  real  loan  or  forbearance  on  usury  was  intended,  however  sub- 
tle the  invention  to  disguise  it,  it  is  their  duty  to  say  so,  whatever  may 
be  the  legal  consequences. 

All  promises,  agreements  and  contracts,  whether  written  or  verbal, 
upon  a  usurious  consideration,  or  in  other  words,  with  a  view  to  obtain 
more  than  legal  interest,  are  void,  into  whatever  hands  they  may  come. 
But  a  judgment  including  usury  is  not  void,  though  if  entered  upon 
confession,  by  virtue  of  a  warrant  of  attorney,  it  may  be  set  aside  on 
motion,  upon  the  ground  that  the  warrant  of  attorney  is  void  ;  and  so, 
probably,  if  the  defendant  should  confess  in  person.  It  is  however 
said,  that  if  such  judgment  be  assigned  to  a  third  person,  for  a  valuable 
consideration  without  notice  of  the  usury,  the  court  will  refuse  the  rule 
to  set  it  aside.(el)  I  am  of  course  here  speaking  of  a  court  having  pow- 
er to  control  or  set  aside  its  judgments  on  motion  ;  which  is  not  the  case 
in  a  justice's  court.  I  know  of  no  way  to  set  aside  such  a  judgment, 
in  the  court  of  which  I  am  treating,  unless  it  be  by  cwtwm^  and  as- 
signing the  usury  in  the  court  above,  as  an  error  infacty  as  is  done  for 


(h)  See  2  Paige,  267.  (d)  2  John.  Cm.  268.    1  John.  531, 

(c5  See  Ord  on  Usury,  64  to  8d,  and    note,  S.  C. 
casofl  there  cited. 
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any  other  irregularity,  or  error,  ^bich  did  not  come  under  the  justice's 

observation. (e)     But  it  is  doubtful  if  error  in  fact  could  be  assigned  for 

this  cause.     Courts  possessing  the  poKer  of  setting  aside  judgments  on 

motion,  will  not  permit  that  to  be  alleged  as  error  in  fact  of  which  the 

party  might  avail  himself  on  motion. (y*)    So,  a  party  cannot  assign  that 

for  error,  which  he  might  have  pleaded  in  abatement,  or  in  bar  of  the 

action,  or  the  Uke.(jf)     As  usury  may  be  pleaded  in  bar,  it  is  presumed 

that  the  party's  neglect  to  do  so  would  conclude  him. 

Where  a  judgment  is  obtained  by  a  regular  proceeding,  in  the  ordi- 
nary way,  without  collusion,  it  is  conclusive,  though  the  subject  matter 
upon  which  it  was  rendered,  may  be  usurious.  And  a  note,  given  as 
security  upon  such  a  judgment  is  valid. (A)  The  creditor  who  sues  upon 
a  contract,  in  the  least  affected  with  usury,  whether  it  be  written  or  ver- 
bal, is  subjected  to  the  loss  of  his  whole  debt,  for  all  is  void,  and  as 
though  it  bad  never  been.  But  where  the  money  has  been  paid,  the 
excess  only  can  be  recovered  back,(t) 

If  the  contract  to  pay  money,  or  other  thing,  be  fair  and  valid  io  its 
creation,  not  having  been  made  for  usurious  purposes,  any  subsequent 
agreement  of  forbearance  upon  usury,  or  any  other  usurious  transaction, 
would  not  avoid  it,  though  the  usury  paid,  might  be  recovered  back.(;) 
And  where  a  valid  contract  is  taken  up,  and  a  usurious  one  given  as  a 
substitute,  the  second  one  being  void,  the  first  remains  binding,  and  may 
be  sued  upon. (A;) 

A  subsequent  security  taken  by  the  creditor,  or  any  one  claiming  un- 
der him,  not  honafide^  as  a  substitute  for  a  usurious  contract,  or  any  part 
thereof,  or  as  security  for  fulfilling  the  same,  or  any  part  thereof,  or  in- 
deed in  any  way  connected  with,  or  dependent  upon  it,  follows  the  fate 
of  the  first,  and  is  absolutely  void.(/)  This  is  to  be  understood,  however, 
when  the  substituted  contract  is  given  upon  the  same  terms  as,  and  in 
consideration  of,  the  first  agreement :  the  case  is  different,  when  the  pa^ 
ties  repent  of  their  usury,  and  destroying  the  vicious  security,  enter  into 
a  new  contract  which  is  valid  and  legal. (fn)  And  when  a  usurious  note 
is  transferred  for  valuable  consideration,  and  without  notice,  and  a  new 
note  is  taken  by  the  holder,  the  usury  of  the  first  note  cannot  be  set  op 


«)  16  John.  87.  from  note  (c),  p.  291,  to  this  note,  lee 

)  9  Wen.  125.     13  id.  277.  Ord  on  Usury,  64  to  88,  and  cases  then 

)  See  Graham's  Pr.  2d  ed.  956.  cited.    And  see  Com.  on  Usury,  187, 8, 

)  2  Caines.  150.  9,  &c. 

i)  1  R.  S.  760.  (/)  3T.  R.  531.  5 Taunt.  780.  2CoBn. 

j)  2  Caines'  Cas.  In  Er.  66,  and  see  R.  276.    See   Com.  on  Usury,  183.   9 

9  Cowen,  65 ;  1  Pet.  37 ;  7  id.  109 ;  1  Cowen,  647.    5  Conn.  R.  154.    3  N.  H. 

McCord,  354.  R.  188.    15  Mass.  R.  100. 

(/()  For  the  above  doctrine  generally,  (m)  See  Com.  on  Usury,  183. 
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• 
in  bar  of  a  recovery  on  the  second. (n)     Where  I  become  bound  for  you, 

to  pay  a  usurious  debt,  and  you  agree  to  indemnify  me,  you  are  bound 
by  such  counter  agreement.(o)  And  ^here  I  lend  you  money  on  lusury, 
and  to  pay  me  you  become  bound  to  A.,  whom  I  justly  owe,  A.,  being 
ignorant  of  the  usury,  such  contract  in  the  hands  of  A.  is  valid. (p) 
And  where  a  mortgage  is  given  on  a  usurious  consideration,  a  honajide 
purchaser  under  the  mortgagee  will  not  have  his  rights,  as  such  pur- 
chaser, impeached  for  the  usury.  But  it  would  be  otherwise  if  he  had 
notice  of  the  usury,  gave  no  consideration,  or  was  not  a  bona  fide  pur* 
chaser  in  every  other  respect.(9) 

It  is  provided  by  the  Revised  8tatutes,(r)  that  no  justice  of  the  peace 
or  constable  shall,  directly  or  indirectly,  buy,  or  be  interested  in  buying 
any  bond,  note  or  other  demand,  or  cause  of  action,  for  the  purpose  of 
commencing  any  suit  thereon,  before  a  justice,  nor  shall  any  justice  or 
constable,  either  before  or  after  suit  brought,  lend  or  advance,  or  agre^ 
tx>  lend  or  advance,  or  procure  to  be  lent  or  advanced,  any  money  or 
other  valuable  thing,  to  anj^  person,  in  consideration,  or  as  a  reward  for, 
or  inducement  to,  the  placing  or  having  placed  in  the  hands  of  such 
justice  or  constable,  any  debt,  demand  or  cause  of  action  whatever,  for 
prosecution  or  collection. 

By  the  next  section,  (236,)  such  offence  is  declared  a  misdemeanor, 
subjecting  the  offender  to  fine  and  imprisonment ;  and  the  conviction 
further  operates  as  a  forfeiture  of  the  justice's  or  constable's  office. 

The  next  section  (237)  provides,  that  the  defendant  in  any  suit  to  be 
brought  in  any  action  of  debt,  covenant  or  assumpsit,  may  give  notice 
with  his  plea,  in  addition  to  any  other  matter  of  defence,  that  on  the 
trial  of  the  cause,  he  will  insist  and  prove  that  the  demand  on  which 
such  action  is  founded,  has  been  bought  and  sold,  or  received  for  pro^e* 
cution,  contrary  to  law,  without  setting  forth  any  other  particulars. 

The  statute  further  provides,  (§  238,)  that  the  defendant  in  any  such 
suit,  may  serve  a  notice  on  the  plaintiff  two  days  before  the  trial,  requir- 
ing him  to  appear  personally  on  such  trial,  to  be  examined  ;  and  it  shall 
be  th^  duty  of  the  plaintiff  to  attend  such  trial  for  that  purpose,  and  in 
case  of  such  attendance,  he  shall  be  entitled  to  the  like  fees  as  are 
allowed  by  law  to  witnesses  ;  but  the  plaintiff  shall  not  be  so  summoned 
nor  required  to  attend  the  trial,  to  give  evidence  as  aforesaid,  except 


(n)  7  Wen.  356.  Com.  on  Usury,  185.        (p)  Ord  on  Usury,  98.    Com.  on  Usu- 
(o)   Ord  on   Usury,  100.     Com.  on    ly,  170.    20  John.  185. 
Usury,  196.  iq)  10  John.  185. 

(r)  2  R.  S.  194,  §  235. 
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from  the  same  county,  or  the  county  next  adjoining  that  in  which  the 
cause  is  tried. 

(§  239.)  In  case  such  plaintiff  shall  not  attend  such  trial,  he  shall,  on 
proof  of  the  due  service  of  such  notice,  he  nonsuited  in  such  action,  un- 
less such  failure  to  attend  shall  be  accounted  for  to  the  satisfaction  of 
the  court ;  in  which  case  the  court  may  postpone  the  trial,  on  the  plain- 
tiff's paying  the  costs  of  preparing  for  the  trial.  And  if  such  plaintiff 
shall  not  attend  at  the  time  to  which  the  trial  shall  be  postponed,  he 
shall  be  nonsuited. 

(§240.)  On  the  trial  of  the  cause  in  which  such  notice  shall  have 
been  given,  if  the  defendant  shall  require  it,  the  plaintiff  and  his  attor^ 
ney,  and  any  other  who  may  be  interested  in  the  recovery  in  such  cause, 
shall  be  examined  on  oath,  touching  the  matters  set  forth  in  such  notice. 

(§  241.)  If  any  such  plaintiff  so  required  to  be  examined,  or  if  any 
person  interested  in  the  recovery  of  the  suit,  shall  refuse  to  answer  on 
oath,  such  questions  as  shall  be  pertinent  to  show  a  violation  of  the  pro- 
visions of  this  article,  or  if  on  such  examination  it  shall  appear  that  the 
cause  of  action  on  which  such  suit  is  founded,  has  been  bought  or  pro- 
cured, contrary  to  the  true  intent  of  the  provisions  of  this  article,  the 
plaintiff  in  such  action  shall  be  nonsuited. 

The  notice  to  be  given  with  the  plea,  where  this  defence  is  set  up, 
may  be  in  the  following  form  : 

Richard  Roe        ^ 

ads.  >  To  the  plaintiff  in  this  cause. 

James  Jackson.     ) 

Take  notice  that  the  said  defendant  will,  on  the 
trial  of  this  cause,  insist  and  prove  that  the  demand  on  which  this  action 
is  founded,  has  been  bought  and  sold  or  received,  for  prosecution,  con- 
trary to  law.     Dated  1st  day  of  June,  1839. 

This  notice  may  be  given  in  addition  to  any  other  matter  of  defence 
which  the  defendant  may  choose  to  set  up,  and  it  may  undoubtedly  be 
incorporated  in  a  notice  setting  forth  other  matters — as  a  notice  of  set- 
off— ^or  indeed  any  other  notice  of  special  matter. 

The  notice  to  attend,  required  to  be  given  to  the  plaintiff,  may  be  in 
the  following  form  : 

Justice's  Court. 

ads    ^^     i  ^^^^^^  Rans&m  Cooky  Esq.  one  of  the  justices  of  the 
James  Jackson,  )  P^^^^'  '^^  *°^  ^^'  *^^  ^°^°^y  ^^  Saratoga  : 

Sir — Take  notice,  that  you  are  hereby  required  to  appear 
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» 
personally  od  the  trial  of  this  cause,  on  the  7th  day  of  June  instant,  at  1 

o'clock  P.  M.,  at  the  office  of  the  above  named  justice,  in  the  town  of 

Saratoga  Springs,  in  said  county,  in  order  that  you  may  be  examined  on 

oath,  pursuant  to  the  provisions  of  article  13,  title  4,  chapter  2,  part  3, 

of  the  Revised  Statutes  of  the  state  of  Nevr-York.     Dated  June  1st,  1839. 

Yours,  &c. 

To  Mr.  James  Jackson^  Richard  Roe, 

pl'ff  in  this  cause.  deft  in  this  cause. 

This  notice  should  be  delivered  to  the  plaintiff  personally,  if  to  be 
found  at  his  usual  place  of  residence.  If  not,  it  would  probably  be  suf- 
ficient, within  the  rules  laid  down  by  the  supreme  court,  regulating  the 
mode  of  service  in  like  cases,  to  leave  it  at  the  plaintiff's  dwelling  house 
with  his  wife,  servant,  or  some  one  of  the  family(«)  It  is  also  to  be  ob- 
served that  the  notice  would  be  inoperative  unless  served  in  the  same 
county  or  the  one  adjoining  that  in  which  the  cause  is  to  be  tried.  It 
should  also  be  served  at  least  two  days  before  the  trial,  exclusive  of  the 
day  of  service ;  for  in  the  service  of  all  notices,  one  day  is  to  be  taken 
inclusive,  and  the  other  exclusive. (/)  So  that  a  notice  to  appear  on  the 
7th  of  June,  should  be  served  at  least  as  early  as  the  6th  of  the  same 
month.  This  may  be  done,  although  Sunday  intervene  between  the  day 
of  service  and  the  day  of  trial. (u)  When  a  statute  requires  a  notice  to 
be  given  a  certain  number  of  days  before  a  given  day^  the  days  must  be 
computed  as  clear  days,  excluding  the  first  and  last.(v)  Thus  in  the 
case  of  the  notice  we  are  considering,  if  the  language  of  the  statute  were, 
that  the  notice  should  be  given  two  days  before  the  day  of  trial,  the  lat- 
ter rule  of  computation  would  be  the  correct  one. 

As  we  shall  have  occasion  hereafter  to  advert  to  the  above  rule,  and 
some  other  rules  relating  to  the  computation  of  time,  in  proceedings  be- 
fore justices,  as  well  as  in  execution  of  process,  issuing  from  a  justice's 
court,  we  may  as  well  in  this  place  mention  that,  as  a  general  rule, 
wherever  a  time  is  mentioned^  either  in  a  statute  or  contract^  to  be  com- 
puted from  an  act  done^  or  from  the  date  of  a  contract  or  other  date^  the 
day  of  doing  the  act,  or  of  the  date,  is  to  be  excluded  in  the  computa- 
tion.(t/?)  The  same  rule  prevails  in  England  in  computing  time  upon 
notices,  but  a  contrary  mode  of  computation  is  adopted  upon  statutes. 
Our  courts  have  departed  from  the  English  rule,  and  have  applied  the 


(»)  See  7  Jolm.  W.    4  T.  R.  465.  8        C«)  5  Wen.  187. 
John.  489.    3  Price,  4.  (to)  2  Cowen,  606  and  518.    6  id.  659. 

O  8  John.  961.    5  id.  283.  9  Wen.  846. 

^u)  3  id.  261. 


? 
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same  role  of  computation  both  to  statutes  and  Dotices.(2;)  Thus  an  ex^ 
ecution  dated  March  7th,  and  returnable  in  thirty  days  from  date,  was 
held  to  continue  in  force  until  after  the  6th  of  April. (y)  In  computing 
the  time  allowed  for  service,  on  a  justice,  of  a  notice  of  appeal,  under 
the  act  of  1818,  which  limited  the  time  to  four  days  after  the  tendering 
of  judgment,  it  was  held  that  the  day  of  rendering  judgment  must  be  ex- 
cluded, (z)  So  in  a  case  of  redemption  of  lands  by  a  judgment  creditor ; 
the  language  of  the  statute  was,  it  shall  be  lawful  for  any  creditor,  &c. 
within  fifteen  months  after  such  sale^  &c.  ;  it  was  held,  that  where  the 
sale  was  on  the  15th  of  August,  1822,  the  creditor  had  the  whole  of  the 
15th  of  November,  1823,  in  which  to  redeem. (a)  (30)  So  a  lease  of 
premisesyrom  the  first  day  of  May  in  one  year  to  the  first  day  of  May  m 
the  succeeding  year,  excludes  the  first  day.{b)  And  in  this  last  case  th6 
court  say,  that  in  this  state,  in  questions  of  the  computation  of  time 
arising  under  our  own  rules,  otir  statutes,  and  upon  promissory  notes, 
we  hold  that  the  day  of  the  date  is  excluded  ;  upon  the  same  principle, 
if  the  lease  is  to  hold  from  and  after  the  first  day  of  May,  it  would  seem 
to  follow  that  the  first  day  is  excluded. 

It  is  said  that  in  England, /rom  the  date^  or  from  the  day  of  the  date^ 
toay  be  either  inclusive  or  exclusive  of  that  day,  according  to  the  con- 
text or  subject  matter,  and  the  courts  will  construe  the  words  so  as  to 
effectuate  the  deeds  of  parties,  and  not  destroy  them.(c)  In  South  Car- 
olina, in  the  case  of  Williamson  v.  FarroiOy{d)  it  was  held  that  wherever 
a  forfeiture  would  be  incurred  by  considering  the  day  of  the  datCj  or  an 
act  done^  as  inclusive,  then  it  should  be  considered  as  exclusive,  and  this 
rule  was  deduced  from  the  English  case  just  cited.  The  rule  in  our  own 
state  is  happily  reduced  to  a  mathematical  certainty,  independent  of  all 
collateral  questions  of  construction. 

The  space  of  a  year^  consists  of  365  days ;  a  half  of  a  year  of  182 
days  J  and  a  quarter  of  a  year  of  91  days.     Bissextile  or  leap  year,  con- 


(x)  2  Co\ven»  605  and  518.  6  id.  659.        (h)  9  Wen.  346. 

9  Wen.  846.  (c)  Cowp.  714. 

(y)  6  Co  wen,  659.  (d)   Carolina  Law  Joum.  184.    See 

(z)  2  id.  605.  also  15  Yes.  jun.  246.     1  Ball  &  Beat 

(a)  Id.  518.  193. 

(30)  In  a  case  recently  decided  by  the  supreme  court,  where  the  year,  the  ^toB 
for  redemption  by  the  jud^ent  debtor,  expired  on  the  18th  of  July,  inclusire,  the 
language  of  the  statute  being,  that  in  case  of  the  omission  of  the  debtor  to  ndeem, 
then  that  any  junior  judgment  creditor  might  redeem  **  within  three  months  after 
the  expiration  of  such  year/'  it  was  held,  the  debtor  failing  to  redeem  within  the 
time,  that  the  three  months  expired  on  the  18th  of  October  following.  (19  Wea. 
87,  8,  and  see  the  opinion  of  tne  court  at  large.) 
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taiBs  366  days,  but  the  added  day  of  a  leap  year  and  tbe  day  immediate^ 
ly  preceding  are  to  be  reckoned  together  as  one  day.(6) 

A  month,  in  hiw,  is  a  calendar  month,  and  not  a  lunar  month,  unless 
otherwise  expressed  by  the  legislature  in  a  statute,  or  the  parties  to  a 
contract.(y*)  A  lunar  month  consists  of  28  days,  the  supposed  revolu- 
tion of  the  moon,  thirteen  of  vhich  make  a  year  ;  calendar  months  are 
of  unequal  lengths,  according  to  the  Julian  division  in  our  common  al- 
manacs, whereof  in  a  year  there  are  only  twelve,  (g) 

For  the  purpose  of  calculating  interest,  a  month  is  to  be  considered 
the  twelfth  part  of  a  year,  and  as  consisting  of  30  days ;  and  intere^  fov 
any  number  of  days  less  than  a  month,  is  to  be  estimated  by  the  propor- 
tion which  such  number  of  days  bear  to  30. (A) 

In  the  space  of  a  day,  all  the  twenty-four  hours  are  usually  reckoned, 
and  the  law  rejects  all  fractions  of  a  day,  so  as  to  avoid  confusion. (t) 
This  shows  that  the  practice  of  computing  the  time  of  serving  a  sum- 
mons, and  other  similar  calculation,  from  such  an  hour  to  such  an  hour, 
of  different  days,  in  order  to  satisfy  the  time  required  by  the  statute,  is 
erroneous,  and,  in  general,  when  a  person  is  bound  to  pay  money,  or  do 
any  other  act,  on  a  certain  'day,  he  has  time  till  twelve  at  night  of  that 
day,  after  which  the  following  day  commences. (J) 

We  shall  have  occasion  to  apply  some  of  the  above  rules  more  partic- 
ularly, when  we  come  to  speak  of  adjournments,  and  process,  with  the 
time  of  its  return,  execution,  &c. 

Duress  of  imprisonment,  or  duress  per  minas,  avoids  all  contracts. 
The  first  is,  where  a  man  is  illegally  imprisoned  in  a  common  prison,  or 
elsewhere.  If,  in  consequence  of  this,  he  enters  into  any  contract,  it  is 
void,  though  otherwise  upon  a  good  consideration.  But  this  would  not 
be  the  case  if,  in  consequence  of  a  legal  imprisonment,  unless  undue  and 
illegal  force  be  used,  or  the  party  is  made  to  endure  unnecessary  and 
unlawful  privation.  And  it  has  been  held,  that  if  process  is  sued  out 
maliciously  and  mthout  probable  cause j  though  in  form  regular  and  legal^ 
to  arrest  and  imprison  the  defendant,  and  a  deed  is  obtained  from  him, 
while  thus  arrested,  to  procure  his  deliverance,  such  deed  may  be  avoid- 
ed-by  duress  of  imprisonment.(A?) 

Duress  per  minasy  is  where  a  man  is  threatened  with  some  personal 
injury,  as  death,  illegal  imprisonment,  mayhem,  loss  of  member,  or  th^ 


e)  1  R,  S.  615.  (i)  2  Bl.  Com.  141. 

;/)  W.  (/)  Id. 

g)  2  Bl.  Com.  141.  OO  6  MftM.  R.  506.    See  3  N.  H.  R, 

K)  1  R.  S.  761.  506.    1  Hen.  k  Munf.  350. 

Vol.  I.  38 
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like.  If  be  contracts  under  the  influence  of  fears  thus  excited,  his  ood- 
tract  is  void,  though  upon  good  consideration.  But  it  is  said  that  aeon- 
tract  obtained  by  menace  of  a  mere  battery,  or  trespass  to  land,  or  goods, 
is  binding ;  the  law  considering  that  such  a  threat  is  not  of  a  nature  to 
overcome  a  firm  and  prudent  man,  for  that  sufficient  and  adequate  re- 
dress may  be  obtained,  if  either  of  such  injuries  be  inflicted.(/) 

The  right  of  pleading  duresSj  in  ayoidance  of  a  contract  is,  like  in- 
fancy, a  personal  privilege ;  and  I  have  no  right  to  plead  that  I  entered 
into  a  bond  or  other  contract,  with,  or  in  behalf  of  another,  on  account 
of  duress  upon  him.(m) 

It  is  to  be  observed  that  the  party  cannot  avail  himself  of  this  defenca 
except  where  the  contract  is  made  with  the  person  at  whose  suit  or  in- 
stigation he  is  arrested,  or  who  makes  the  threats ;  if  the  obligation  he 
made  to  a  stranger,  it  cannot  be  said  to  be  done  by  duress,  (n) 

ThS  COVTJUCT  of  an  infant,  a  married  woman,  an  idiot,  or  LWA' 

TIC9  may  in  general  be  avoided,  and  in  some  cases  is  absolutely  void. 
But  an  infant  may  bind  himself  to  pay  for  necessaries  for  himself  and 
family,  suitable  to  his  situation  in  life,(o)  unless  he  live  with  his  father 
or  mother,  master  or  mistress,  and  is  maintained  by  them,  in  which  case 
even  his  contract  for  necessaries  is  void.(p)  An  infant  is  not  bound  to 
pay  for  articles  furnished,  more  than  they  were  really  worth  to  him  as 
articles  of  necessity^  and  consequently,  he  may  not  be  bound  to  the  ex- 
tent of  his  contract ;  nor  can  he  be  precluded,  by  the  form  of  the  coo** 
tract,  from  inquiring  into  the  real  value  of  the  articles  furni8bed.({) 
And  an  express  promise  to  pay  for  necessaries  is  not  necessary  in  ordtf 
to  make  him  liable.(r)  An  infant  is  not  liable  for  a  breach  of  promise 
of  marriage  ;{s)  but  may  maintain  an  action  for  breach  of  promise 
against  another.(^)  An  infant  is  liable  to  pay  the  debts  of  his  wife, 
contracted  by  her  before  marriage.(u)  He  can  in  no  case  bind  himself 
by  a  bill  of  exchange,  promissory  note,  or  settlement  of  an  account  evea 
for  nece8saries,(t^)  (31)  neither  is  he  liable  for  money  lent  and  delivered 


(l)  For  authorities  establishing  above  (p)  Id.    9  John.  141.    S  Paige,  419. 

remarks,  see  Bac.  Abr.  tit  Daress.  Giit.  ^9)  Cro.  Eliz.  583. 

on  Con.  54.  Ir)  4  Wen.  405. 

(m)  Cro.  Jac.  187.    15  John.  256,  per  (s)  2  Str.  d87.    1  Chip.  IL  2fi8.   1 

Speiocer,  J.  Marsh.  Ken.  R.  78.    7  Cowen,  22. 

(n)  Id.  ibid,  and  see  Termes  de  La  (<)  7  Cowen,  22. 

Ley,  187.     •  (u)  9  Wen.  238. 

Qd)  See  1  Com.  on  Con.  148  to  170.  (0)  10  John.  37.    1  Camp.  552,  and 

2  Kent's  Com.  Sd  ed.  289.    1  Str.  168.  note. 

(SI)  That  is  to  say,  his  note  b  voidable,  at  his  option.    It  is  n^tafMokitelj  to«l- 
See  ante,  p.  165. 


J 
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to  kirn  to  pay  for  neoeasaries,  although  the  money  be  applied  hy  him  to 
that  purpo8e.(t0)  And  although  he  may  bring  an  action  for  an  injury 
done,  or  a  contract  made  with  him,  yet  if  he  settles  such  injury,  or  for 
the  Tiolation  of  such  contract,  it  shall  not  bind  him.  But  in  an  action^ 
the  payment  may  be  given  in  evidence,  in  mitigation  of  damages,  and 
this  even  by  a  co-trespasser  defendant,  where  the  infant  has  received  sa- 
tisfaction from  one  pf  the  wrong-doers,  and  given  him  a  discharge. (a?) 
An  infant  may  also  bind  himself,  by  a  renewal  of  his  promise,  on  his 
coming  of  age.  This  must  be  by  a  pronUse;  for  a  bare  acknowledgment 
of  the  debt  is  not  sufficient.  There  should  be  a  promise  to  a  party  in 
interest  or  his  agent,  or  at  least  an  explicit  admission  of  an  existing  lia*- 
bility  from  which  a  promise  may  be  implied. (y)  If  a  person  who  had 
promised  marriage  during  non-age,  continue  his  addresses  and  the  same 
line  of  conduct,  after  attaining  the  age  of  twenty-one  years,  as  if  the 
engagement  still  existed,  he  would  probably  be  held  to  have  ratified  his 
promise,  although  no  subsequent  express  promise  could  be  proved. (2) 

It  was  formerly  held  that  an  idiot  or  lunatic  could  not  avoid  his  con- 
tract at  lawj  upon  a  maxim  >iChich  had  grown  up,  without  reason  in  the 
opinion  of  many,  that  a  man  shall  not  be  allowed  to  stultify  himself. 
This  doctrine  is  now  exploded,  and  he  may  in  all  cases  defend  against 
his  contract,  on  the  ground  either  of  idiocy  or  lunacy.(a) 

An  idiot,  or  natural  fool,  is  one  who  has  had  no  understanding  from 
his  nativity ;  a  lunatic,  is  one  who  has  had  understanding,  but  by  disease, 
grief,  or  other  accident,  has  lost  the  use  of  his  reason,  but  who  has  in- 
tervals of  reason,  called  lucid  iutervals.(i)  A  contract  made  during  a 
lucid  interval  would  of  course  be  binding }  and  where  a  general  de- 
rangement is  shown,  it  is  then  incumbent  on  the  one  who  insists  that 
the  act  is  valid,  to  show  sanity  at  the  very  time  when  it  was  performed* 
Weakness  of  understanding  is  not,  of  itself,  any  objection  in  law  to  the 
-validity  of  a  contract.  If  a  man  has  any  glimmering  of  reason,  so  that 
he  can  tell  his  parents^  his  age,  or  the  like  common  matters,  he  cannot 
avoid  his  contracts.  But  although  mere  weakness  of  understanding  is 
insufficient,  yet  it  furnishes  strong  ground  of  stispicion,  and  is  an  item  in 
the  proof  of  fraud,  against  which  a  court  of  equity  will  relieve,  when  it 
can  be  collected  from  the  circumstances,  and  a  court  of  law,  where  it  is 
clearly  establi6hed.(c) 


(to)  1  Salk.  279, 886.  Bull.  N.  P.  164.        (a)  3  Day^QO.    15  John.  508. 
£<sp.  R. 

ff)  3  Wen.  479.  fora  on  Lunacy,  414. 


2  Esp.  R.  472,  note.  (6}  1  Bl.  Com.  303,  4. 

>)  6  Mass.  R.  78.  tc)  See  4Cowen,  207,  at  large.  Sbel- 

3  Wen.  479.  fora  on  Lunacv,  414. 


See  Com.  on  Con.  157. 
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tdiot&9  lunatics,  and  habitual  drunkards  having  estates,  are  frequentlj 
consigned  by  the  court  of  chancery,  with  their  person  and  property,  to 
the  custody  of  a  committee,  having  power  to  take  care  of  their  persons 
and  manage  their  estates.  In  this  situation,  it  is  often  necessary  that 
suits  should  be  prosecuted  in  a  justice's  court,  for  or  against  them.  For 
though  an  idiot  from  his  nativity  be  not  liable  on  his  contraGt)(d)  yet  he 
is  answerable  in  damages  for  any  wrong  he  may  have  committed^  the 
same  as  any  other  person.  And  so  of  a  lunatic.  And  either  of  then 
aie  thus  liable^  even  after  the  execution  of  a  commission  from  chancery, 
and  being  ordered  into  the  custody  of  their  committee.(e)  A  lunatic  is 
moreover  liable  for  debts  which  he  has  contracted,  during  lucid  inter- 
vals, before  the  commission  is  executed  ;  and  either  of  them  may  sus- 
tain injuries,  or  have  debts  due  to  them,  the  same  as  a  sane  person.  And 
a  lunatic  may  be  made  liable  for  necessaries  furnished  by  a  tradesman, 
who,  at  the  time  of  supplying  the  goods,  had  no  reason  to  suppose  bim 
a  person  of  unsound  mind.(/)  The  committee  of  an  idiot  or  lunatic 
cannot  maintain  an  action  on  their  behalf  in  his  own  name ;  the  salt 
must  be  brought  in  the  name  of  the  idiot  x»r  lunatic. (g)  An  idiot  must 
sue  or  defend  in  person,  and  the  court  will  permit  his  committee  or  sobk 
other  proper  person,  as  his  next  friend)  to  assist  in  managing  the  p^os^ 
cution  or  defence  :{h)  but  if  an  idiot  has  been  allowed,  however  irrega- 
lar,  to  plead  by  attorney,  and  the  parties  proceed  to  trial,  the  verdict 
and  judgment  will  be  binding  upon  him.(i)  A  lunatic  must  appear  bj 
guardian  if  he  be  within  age,  and  by  attorney  if  he  be  of  full  age,(j) 
and  the  court  will  apppint  a  guardian  or  attorney  on  motion. (A:) 

An  idiot  or  lunatic  is  subject  to  arrest  and  action  at  law,  the  same  as 
others,  and  may  be  imprisoned  on  mesne  process,  or  execution,  or  their 
personal  property  may  be  taken  and  sold  upon  execution. (/)  In  Bra- 
sher v.  Cortlandt,  (2  John.  Ch.  R.  400,)  it  was  held  that  no  execatiofi 
for  a  debt  could  reach  their  lands,  after  commission  executed.  And  is 
a  still  more  recent  case,(m)  the  chancellor,  in  giving  a  construction  to 
the  existing  statute  in  relation  to  their  estates  remarked  :  ^^  The  statute 
has  given  to  this  court  exclusive  jurisdiction  over  the  estates  of  idiote 


(d)  3  Day,  90.      15  John.  503.     4  (i)  See  Shelf.  t>n  Lunacy,  395. 
Cowen,  207.    Chit,  on  Con.  29.  ( i)  Id.    18  John.  134. 

(e)  See  Bac.  Abr.  tit.  Idiots  and  Lu-  (h)  18  John.  134. 

natics  (E;,  and  authorities  there  cited.  (l)  2  T.  K.  390.     1  Tidd,  184.    4T. 

2  East.  104.     Hob.  134.  R.  121.      6  id.   133.      2  Bos.  &  Pull. 

(/)  7Dowl.&  Ry  1.614.  362.    12  Ves.  385.    13  id.  590. 

Ig)  See  Shelf,  on  Lunacy,  395.  (m)  3  Paige,  200. 

(h)  See  Cooper's  Med.  Jurisp.  374, 5, 
6|  and  the  cases  there  cited. 
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and  lunatics;  and  over  the  estates  of  habitual  drunkards,  except  in  a 
few  oases,  where  concurrent  jurisdiction  is  given  to  the  court  of  common 
pleas.  If  any  person  has  a  legal  or  equitable  claim  against  the  estate 
which  is  under  the  care  and  management  of  the  committee,  who  refuses 
to  allow  the  same,  he  must  apply  to  this  court  by  petition,  to  enforce 
his  claim.  And  he  will  not  be  permitted  to  obtain  payment  by  means 
of  a  suit  at  law,  except  when  the  suil  is  brought  under  the  express  di- 
rection or  sanction  of  this  court.  Although  the  lunacy  of  the  defendant 
may  not  always  form  a  legal  defence,  this  court  upon  a  proper  applica- 
tion by  the  committee,  will  restrain  such  a  proceeding,  and  compel  the 
plaintiff  to  come  here  for  justice.(l)  And  even  if  a  party  succeeds  in 
an  action  at  law,  it  will  be  a  contempt  of  this  court  for  him  to  interfere 
■with  the  property  which  is  under  its  exclusive  control." 

Of  certain  things,  which  avoid  simple  contracts  only. (2) 
2.  The  legal  avoidance  of  simple  contracts  may  be,  1.  By  Fraud. 
The  basb  of  all  dealings  is  good  faith  ;  and  though  I  have  agreed  to 
buy  an  article  of  a  man,  in  which  there  is  some  secret  defect,  known  to 
him,  but  unknown  to  me,  which  he  conceals,  I  am  not  bound  to  carry 
the  contract  into  effect,  if  I  find  it  out  before  the  delivery  ;  and  if  not 
till  afterwards,  I  may  return  it,  as  we  have  before  seen,  and  sue  him  for 
what  I  have  paid,(n)  The  same  may  be  said  of  any  other  fraud,  deceit 
or  imposition,  which  he  may  practice  upon  me.  And  although  I  am 
thus  led  to  contract,  in  the  strongest  terms  against  myself— as  by  -agree- 
ing to  run  my  own  risk  as  to  the  goodness  of  the  article,  or  other  subject 
of  our  agreement — the  whole  is,  notwithstanding,  fraudulent  and  void.(o) 
Where  one  purchased  goods  on  credit,  which  he  obtained  by  a  false 
representation,  that  he  was  a  merchant  in  good  business,  &c.  which  goods 
were  attached  by  his  creditors,  the  vendor  recovered  the  goods  by  re- 
plevin, out  of  the  hands  of  the  creditors.(p)     So  goods  were  recovered 


(n)  Ante,  p.  124.  (p)  16  Mass.  R.  156. 

(0)  See  1  Com.  on  Con.  38. 

(1)  1  Jac.  k  Walk.  636,  643 ;  5  Mad.  Kep.  406 ;  2  Sch.  &  Lef.  229 ;  1  Hogan, 

(t")  This  arraneeroent,  distinguishing  between  such  things  as  avoid  all  contracts, 
ana  such  as  a voia  simple  contracts  only,  was  adopted  in  the  Hr^t  edition  of  this 
work.  Although  here  continued,  in  conformity  with  the  general  design  of  the 
revision,  it  is  to  be  observed,  that  th:*.  distinction  has  been,  in  effect,  abrogated 
by  the  Revised  Statutes.  (2  R.  S.  328,  §  97.)  That  statute  authorizes  the 
same  defence  to  suits  upon  specialties  as  upon  simple  contracts^  so  far  as  suffi- 
ciency of  consideration  is  concerned.  (11  Wen.  106.  See  also  13  id.  527.)  There 
must,  however,  be  a  plea  or  notice  with  the  general  issue,  or  the  defence  will  not 
be  admitted.  (2  R.  8.  328,  §  98.)  This  defence  cannot  be  shown  to  defeat  a  re- 
covery upon  a  sealed  instrument  created  previous  to  the  Revised  Statutes,  f  15  Wen. 
£02 ;)  and  see  the  opinion  of  Bronson,  J.  in  the  case  last  cited,  at  pp.  518 19, 20>  21. 
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by  replevity  of  an  infant,  who  obtained  them  by  a  fraadalent  repreaenta* 
tion  that  he  was  of  age  ;  but  afterwards  avoided  the  paying  for  them  by 
a  plea  of  infancy.(9) 

With  regard  to  such  part  of  the  statute  of  fiiaods,(3)  as  a  justice 
is  legally  competent  to  consider,  it  is  proper  to  notice,  that  by  this  stat- 
ute,(r)  no  estate  or  interest  in  lands,  other  than  leases  for  a  term  not  €^^ 
eeeding  one  year^  nor  any  trust  or  power,  over  or  concerning  lands,  or  in 
any  manner  relating  thereto,  can  be  created,  granted,  assigned,  sorrta- 
dered  or  declared,  unless  by  act  or  operation  o/law^  or  by  a  deed  or  con^ 
veyance  in  toriting^  subscribed  by  the  party  creating,  granting,  assigning, 
surrendering  or  declaring  the  same,  or  by  his  lawful  agent^  thereunto 
authorized  by  writing.{4)  This  provision  was  intended  by  the  revisen 
as  a  substitute  for  the  9th,  10th  and  a  part  of  the  12th  sections  of  the  old 
statute  of  frauds^  in  force  previous  to  the  revision. (^) 

As  to  what  is  considered  an  interest  in  lands^  the  authorities  will  be 
cited  in  commenting  upon  a  subsequent  section  of  the  statute.  It  is  wor- 
thy of  notice,  however^that  the  above  section  is  made  to  apply,  not  oolj 
to  every  estate  and  interest  in  lands^  but  to  every  trust  or  power  concern' 
ing  the  same^  or  in  any  manner  relating  theretcr ;  the  provision  does  not 
however  apply  to  trusts  by  implication,  or  operation  of  law. (^) 

It  is  also  to  be  remarked,  that  under  the  former  statute,  parol  leases 
for  more  than  three  years,  (the  term  has  been  narrowed  down  to  one 
year  by  the  revision,)  were  declared  to  have  the  force  and  effect  of /etfiefy 
or  estates  at  will  only.{u)  This  provision  was  deemed  unnecessary,  and 
was,  therefore,  omitted  in  the  revision.  The  construction  of  the  statute 
is  not  changed  by  the  omission.  The  revisers  on  this  subject  remaHc  v 
**  The  first  part  of  the  9th  section  is  unnecessary,  since  persons  taking 
possession  of  lands  under  a  parol  grant,  or  by  livery  and  seizin,  in  casc» 


9)  15  Mass.  R.  359.  (0  2  R.  S.  69,  §  7. 

'  )  2  R.  S.  69,  §  6.  (tt)  1  R.  L.  78,  §  9. 

)  1  R.  L.  78. 

(3)  The  En^ish  statute  of  frauds  and  perjuries  of  29  Car.  II.  Umb  Been 
fiauy  enacted  in  every  successive  revision  of  our  statutes.  In  the  recent  reviiioo, 
for  the  purpose  of  amiigennent,  its  provisions  are  placed  under  tbe  different  Imds 
to  whicn  the  subjects  properl;^  relate,  and  are  not  connected  tof^ther  in  the  same 
chapter^  Notwithstanding  this,  I  have  thoug&t  it  proper  to  cite  the  different  sections 
as  parts  of  the  statute  qffiatids,  referring  at  the  same  time  to  passes  and  sections, 
according  to  the  order  in  which  they  may  be  found  in  the  2d  ea.  of  the  Rerisad 
Statutes. 

(4)  Where  an  act  of  agency,  such  as  the  making  of  a  contract,  is  required  to  be 
done  in  the  name  of  the  principal,  under  seal,  the  agent's  authority  must  also  be 
tinder  seal.  But  if  the  contract  may  be  witltout  deml,  though  a  teal  be  added  bf 
the  agent,  and  his  authority  be  by  parol  or  merely  implied,  fliis  will  ootpi«VMt  ks 
enuring  as  a  simple  contract.    (5  Hill,  107,  per  Cowen,  Jj 
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•where  written  conveyances  are  required,  as  they  acquire  no  title,  will  of 
course  be  tenants  at  wilh"(t;) 

The  lAeaaing  of  the  statute  is,  that  a  parol  lease  for  more  than  one 
year,  is  entHsely  void^  that  is,  void  for  the  purposes  for  which  it  was 
•given,  and  therefore  shall  not  operate  to  create  a  term  or  interest  in  the 
lessee  for  Ihe  time  mentioned  ;  but  still  the  lessee,  under  such  an  agree* 
ment,  would  be  a  tenant  from  year  to  year,  on  his  entering  into  posses^ 
sion,  and,  as  such,  accountable  in  an  action  for  use  and  occupation  for 
.the  rent  agreed  upon.  And  notwithstanding  such  lease  is  void,  the  ten* 
;aBt  may  hold  under  it,  though  it  be  for  more  than  one  year  ;  and  it  is 
valid  to  regulate,  not  only  the  rent,  but  the  time  when  the  tenant  is  to 
quit,  &c.(ir)  Thus  it  has  been  held,  that  where  a  tenant  enters  and 
holds  under  a  parol  demise  for  seven  years,  it  enures  as  a  tenancy  from 
year  to  year.(x)  So  where  a  tenant  held  for  two  or  three  years  under 
•a  parol  demise  for  twenty-one  years,  he  was  considered  a  tenant  from 
year  to  year.(^)  Strictly  speaking,  the  lessee  in  these  cases,  is  a  tenant 
at  will,  but  the  law  construes  tenancies  at  will, /or  the  purpose  of  notice 
to  quity  to  be  tenancies  from  year  to  year.(z) 

Under  the  former  statute,  which  legalized  parol  leases,  ^^  not  exceed- 
ing the  term  of  three  yearsyrom  the  making  thereof  j^^  it  was  held  that  a 
lease  for  three  years  bj  parol,  to  commence  infuture^  was  void  ;  but*  a 
lease  by  parol  for  a  year  and  a  half,  to  commence  one  year  from  the 
time  of  contracting,  was  held  valid,  on  the  ground  that  the  term  did  not 
exceed  three  years  from  the  making.  And  where  land  was  leased  for  a 
year,  and  so  from  year  to  year,  as  long  as  both  parties  pleased^  this  was 
adjudged  to  be  an  agreement  for  two  years  certain  ;  and  if  the  lessee 
held  on,  after  the  two  years,  he  was  not  considered  a  lessee  at  will,  but 
for  a  year  certain,  and  such  agreement  by  parol  was  held  valid.  But  if 
the  original  contract  were  for  a  year  only,  or  if  it  were  at  eight  pounds 
fer  annum  rent,  without  mentioning  any  time  certain,  it  would  be  a 
tenancy  at  will,  after  the  expiration  of  the  year ;  unless  there  was  some 
evidence,  by  a  regular  payment  of  rent  annually,  or  half  yearly,  that  the- 
intent  of  the  parties  was,  that  he  should  be  a  tenant  from  year  to  year.(a) 
The  statute  now  in  force,  authorizes  the  making  of  parol  leases  ^^  for  a 
term  not  exceeding  one  year,"  omitting  the  clause  ^^Jrom  the  making 


M  S  R.  S.  655.    See  Walk,  on  Ck>nv.  contained  in  Law  Lib.  No.  .12,  N.  S.— 

6,  sc.   contained  in  Law  Lib.  No.  12,  whole  No.  60. 
N.  S.— whole  No.  60.  (x)  2  Cowen,  660.    5  T.  R.  471. 

Ct0>  2  Oow«n,  660.  See  Woodf.  Land.        (y)  8  T.  R.  3.    See  also  6  id.  471. 
k.  Ten.   19,  20.    15  Wen.  405,  et  seq.        (z)  4  Cowen,  350.    7  id.  751.  4  Wen. 

See  atoo  ante,  Mmtmpnt  for  ute  and  oc*  327.    See  alto  15  id.  405.    11  id.  620. 
^upatioD.    Buteee  Watk.iOn  Gonv.  6,  ftc.        (a)  See  Woodf.  Land,  ft  Ten.  19,  20. 
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thereof. ^^  This  change  in  the  phraseology  of  the  statute  "would  certainly 
seem  to  indicate  an  intention  in  the  legislature  to  authorize  the  making 
of  parol  leases  ^^  for  a  term  not  exceeding  one  year,''  to  commence  in 
future.  The  effect  of  this  alteration  in  the  language  of  the  statute  has 
not  been  determined  by  any  reported  decision  ;  and  it  therefore  remams 
open  to  judicial  construction. 

Where  a  party  enters  under  a  mere  agreement  for  a  future  lease,  hei» 
a  tenant  at  will  only  ;  if  he  pays  a  yearly  rent,  he  becomes  tenant  from 
year  to  year,  such  tenancy  being  determinable  on  the  execution  of  the 
lease  according  to  the  agreement.  And  though  no  rent  be  paid,  the  re^ 
lation  of  landlord  and  tenant  subsists,  the  party  having  entered  with  a 
view  to  a  lease,  and  not 'with  a  view  to  a  purchase.(b) 

The  grant,  assigment  or  surrender  of  any  interest  in  land,  must  also 
be  in  writing  or  by  act  or  operation  of  law.  This  part  of  the  above  sec- 
tion has  been  held  to  extend  to  a  parol  assignment  of  a  lease  from  year 
to  year,(c)  and  to  surrenders  of  tenancies  from  year  to  year,(d)  and 
therefore  a  mere  parol  agreement  between  a  landlord  and  tenant  to  de- 
termine a  tenancy  in  the  middle  of  a  quarter  is  not  binding.(e)  So  a 
parol  agreement  by  a  joint  lessee  of  a  salt  well"  for  seven  years,  to  trans- 
fer his  interest  to  the  other  lessee,  was  held  void.(y*)  And  if  a  person 
affix  his  signature  and  seal  to  the  back  of  a  lease,  it  will  not  operate  a» 
an  assignment,  even  where  it  is  agreed  between  him  and  the  intended 
assignee,  that  a  third  person  shall  write  an  assignment  over  the  signa- 
ture and  seal,  which  is  done  and  the  lease  delivered  to  the  assignee ;(;) 
but  an  assignment  of  a  deed  may  be  by  writing  not  under  seal.^k)  The 
cancelling  and  destroying  of  a  lease,  by  agreement  of  parties,  will  not 
operate  to  divest  the  interest  of  the  lessee.(t) 

The  surrender  may  be  by  operation  of  law.  The  taking  a  new  lease 
by  parol  is,  by  operation  of  law,  a  surrender  of  the  old  one,  although  it 
be  by  deed,  provided  it  be  a  good  one,  and  pass  an  interest  according  to 
the  contract  and  intention  of  the  parties ;  for  otherwise  the  acceptance 
of  it  is  no  implied  surrender  of  the  old  one.(j)  If  a  lessee  for  life  ac- 
cept a  lease  in  writing,  though  it  be  only  for  years,  or  if  a  lessee  for 
years  accept  a  new  lease  from  his  lessor,  it  will  be  considered  a  surren- 
der in  law  ;  for  the  lessee  in  these  cases  affirms  the  lessor  able  to  make 


6)  See  2  Stark.  Ev.  6lh  Am.  ed.  341.        (g 

c)  ICamp.  317.  (V    

[d)  2  id.  103.    2  Stork.  R.  379.  Ci)  11  Wen.  616.    See  6  East,  86. 

>}  2  Stork.  R.  379,  and  tee  2  Stark.        ( /)  See  2  Stork.  Ev.  843,  6tli  Am.  ed. 

Ev.  §43,  6th  Am.  ed.  old  paging.  old  paging.    See  also  15  Wen.  400,  404 

(/)  2  Marsh.  33.  to  409,  per  Nelson,  J. 
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a  new  lease,  which  he  could  not  do  without  a  surrender.  But  if  the  new 
lease  be  not  a  good  one,  if  it  do  not  pass  an  interest  according  to  the 
contract  and  intention  of  the  parties,  the  acceptance  of  it  is  no  implied 
surrender  of  the  former  one.  And  it  is  equally  a  surrender,  though  the 
new  lease  is  to  begin  at  a  future  day,  or  upon  condition  to  be  void  upon 
such  an  act,  which  is  afterwards  done. (A;)  Where  A.  by  parol,  let  a 
house  to  R,  who  underlet  it  to  C,  and  then  A.,  with  B.'s  assent,  ac- 
cepted C.  as  his  tenant,  and  received  rent  from  him,  it  was  held  that  the 
substitution  involved  a  surrender  ;  for  it  was  made  with  the  assent  of  B. 
which  could  not  be  without  a  surrender  of  the  former  lease.  So  where 
it  was  agreed  between  the  landlord  and  tenant,  that  another  tenant  should 
be  substituted  for  him,  which  was  done,  it  was  held  that  the  first  tenan- 
cy was  thereby  determined.  Where  the  landlord  having  had  a  dispute 
with  his  tenant,  told  him  that  he  might  quit  when  he  pleased,  and  the 
tenant  accordingly  quitted  in  the  middle  of  the  quarter,  it  was  held  that 
the  landlord  was  entitled  to  recover  in  an  action  for  use  and  occupation 
for  the  whole  quarter.  But  where  the  landlord  accepted  from  his  ten- 
ant the  key  of  the  demised  house,  in  the  middle  of  the  quarter,  it  was 
held  that  the  former  could  not  recover  in  respect  to  any  subsequent 
rent.(i)  A  parol  agreement  between  a  landlord  and  tenant  of  a  term  for 
six  years,  that  the  tenant  shall  surrender  his  interest  in  the  demised 
premises,  and  that  the  landlord  shall  execute  a  new  lease  for  eight  years, 
to  third  persons,  does  not  operate  as  a  surrender  by  operation  of  law j  un- 
less such  new  lease  be  executed  and  pass  an  interest  according  to  the 
contract  and  intention  of  the  parties,  although  the  tenant  quit  the  prem- 
ises, the  third  persons  enter,  remain  in  possession  for  the  space  of  a 
year,  and  pay  rent  to  the  landlord  ;  and  consequently,  the  original  lease 
remains  in  force,  and  the  landlord  may  maintain  an  action  upon  the 
covenant  in  it  for  the  payment  of  rent  against  the  original  tenant,  for 
rent  subsequently  accrued. (m) 

It  is  provided  by  the  same  statute,(n)  that  every  contract  for  the  leas- 
ing for  a  longer  period  than  one  year,  or  for  the  sale  of  any  lands,  or 
any  interest  in  lands,  shall  be  void,  unless  the  contract,  or  some  note  or 
memorandum  thereof,  expressing  the  consideration,  be  in  writing,  and 
be  subscribed  by  the  party,  by  whom  the  lease  or  sale  is  to  be  made. 

The  difference  between  this  and  the  sixth  section  above  cited,  consists 
mainly  in  this,  that  the  sixth  section  relates  to  the  actual  creation  of  in- 


Ck^  See  1  Saund.  236,  (6).  large,  where  the  doctrine  of  twmnderiM 

Qf)  See  2  Stark.  Ev.  343,  and  authori-  very  fully  and  ably  discuwed. 

ties  there  cited,  6th  Am.  ed.  old  paging.  (n)  2  R.  S.  69,  §  8. 
(m)  15  Wen.  400.    See  thii  case  at 

Vol.  I.  39 
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terests  in  lands,  and  this,  to  executory  contracts  for  the  creation  of  such 
interests. 

The  decisions  have  fluctuated  some,  oh  the  question  whether  a  sale  by 
parol  of  standing  timber,  cropis  and  other  things  attached  to  the  free- 
hold, is  a  sale  of  an  interest  in  lands,  so  as  to  require  a  note  in  writing. 
But  they  have  finally  resulted  in  this  distinction  ;  that  where  any  thing 
fixed  to  the  freehold,  as  timber,  grass  or  other  crops,  mill  stpnes,  gravel 
or  other  soil,  buildings,  fences  or  other  fixtures,  are  by  the  agreement  of 
sale  to  be  severed,  and  are  in  a  state  of  readiness  to  be  so  severed,  and 
are  capable  of  being  separated  from  the  freehold  without  violence ;  they 
are  treated  by  the  parties  as  personal  property,  and  are  to  be  so  consid- 
ered in  law,  and  are  transferrible  in  the  same  manner  as  goods,  wares  or 
merchandize.  l*his  is,  where  the  timber,  grass  t>r  other  crops  are  grown 
and  ready  to  cut,  or  at  leasts  are  to  he  so  cutj  immediately,  by  the  agree- 
ment. But  where  the  timber,  crops,  &c.  are  young,  and  not  fit  to  cut, 
and  they  are  not,  by  the  agreement,  to  be  cut  in  their  then  state,  or 
where  the  fixtures  are  sold^  without  a  contemplation  to  sever  them  from 
the  freehold,  they  are  to  be  deemed  an  interest  in  or  concerning  lands, 
and  a  contract  of  sale  must  be  in  writing.(o)  (5) 

A  parol  agreement  to  pay  for  the  improvements  upon  lands,  is  bind- 
ing ;  as  where  you  deliver  up  the  possession  of  a  farm  to  me,  and  I  agree 
to  pay  you  twenty  dollars  for  the  improvements  thereon. (p)  But  it  is 
otherwise  if  you  entered  wrongfully,  the  land  belonging  to  me ;  because 
in  such  case,  there  would  be  no  consideration  to  support  a  promise, 
written  or  parol. (9)  This  last  case  is,  however,  wholly  independent  of 
the  statute  of  frauds. 

Possession  is  an  interest  in  land,  within  the  meaning  of  the  statute,(r) 
and  so  is  any  permanent  right  to  hold  another's  lands,  for  a  particular 
purpose,  or  to  enter  upon  them  at  all  times  without  his  consent,  as  a 
right  to  enter  for  the  purpose  of  erecting  and  keeping  in  repair  a  dam, 
embankment  or  canal,  in  order  to  raise  water  to  work  a  mill. (5)  It  is 
otherwise  of  a  license,  which  is  an  authority  to  enter  upon  the  lands  of 


(0)  11  East,  362.    3  Day,  476;  and  (q)  5  John.  272. 

see  also  1  Com.  on  Con.  75  to  80 ;  4  (r)  7  id.  205.    See  also  1  Marsh.  388. 

Kent's  Com.  8d  ed.  450.  (s)  11  Mass.  R.  533.    See  also  1  John. 

(p)  11  John.  145.    7  Cowen,  263.    5  Ch.  R.  131. 
John.  272. 

(5)  In  Uie  case  of  Newcorab  et  al.  v.  Ramer,*  (cited  in  note  (a),  2  John.  421, > 
it  was  decided  that  the  sale  of  a  grototitg  crop  of  com,  by  parol,  was  not  within  the 
statute.  From  this  case,  it  would  appear  that  the  courts  of  our  state  have  not 
adopted  the  refined  distinctioQf  oe  this  subject,  to  the  extent  mentioiied  in  Ihe  text. 
(See  9  Cowen,  39.^ 
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another,  and  do  a  particular  act  or  series  of  acts,  without  possessing  any 
interest  in  the  lands  ;  it  is  founded  in  personal  confidence  ;  is  not 
assignable,  and  is  valid  though  not  in  writing  ;  but  the  conferring  of  a 
right  to  enter  upon  lands,  and  to  erect  and  maintain  a  dam,  as  long  as 
there  shall  be  employment  for  the  water  power  thus  created,  is  more 
than  a  license;  it  is  the  transfer  of  an  interest  in  lands,  and  to  be  yalid, 
must  be  ii^  writing.(^)  The  interest  of  a  party  in  a  pew  in  a  church, 
although  a  limited  and  qualified  interest,  is  an  interest  in  real  estate^  and 
a  contract  for  a  pew  for  a  period  extending  beyond  one  year  is  void, 
unless  reduced  to  writing  ;{u)  and  where  a  pew  was  sold  at  auction,  and 
the  only  memorandum  of  sale  was  an  entry  made  by  the  auctioneer  on  a 
chart  or  plan  of  the  ground  floor  of  the  church,  exhibited  at  the  auction, 
of  the  name  of  the  purchaser  and  the  sum  bid  by  him,  the  memorandum 
was  held  insufficient  within  the  requirements  of  the  statute,  although  at 
the  time  of  the  auction,  a  written  or  printed  advertisement,  containing 
the  conditions  of  sale,  was  exhibited  and  read  to  the  purchasers,  (v) 
Such  memorandum^  to  be  valid  must  contain  every  thing  necessary  to 
show  the  contract  between  the  parties,  so  that  there  be  no  need  of  parol 
proof  to  explain  the  intention  of  the  parties,  or  the  terms  of  the  agree- 
ment ;(to)  and  the  memorandum  should  be  subscribed  by  the  party  by 
whom  the  sale  is  made,{x) 

A  parol  contract  to  pay  for  certain  services,  on  their  being  performed, 
by  conveying  a  certain  piece  of  land,  the  services  being  performed  pur- 
suant to  the  contract,  is  not  void  ;  but  the  value  of  the  services  may  be 
recovered  according  to  the  value  of  the  land  promised,  which  may  be 
resorted  to  as  a  measure  of  damages,  though  the  contract  to  convey  the 
land  cannot  be  enforced.(y)  And  a  promise  to  pay  the  owner  of  land  a 
specific  sum,  on  his  consenting  to  have  a  highway  laid  through  his  lands, 
is  not  within  the  statute,  and  may  be  enforced  by  action,  if  such  road  be 
laid  out  and  occupied. (2)  And  an  agreement  by  a  mortgagee  to  sell 
mortgaged  premises,  (the  equity  of  redemption  being  released,)  and  af- 
ter deducting  the  amount  due  to  himself,  to  pay  the  surplus  to  the  mort- 
gagor, is  valid  ;  and  after  a  sale,  the  mortgagor  may  maintain  assumpsit 
for  the  surplus,  and  such  action  lies  immediately  after  the  sale,  notwith- 
standing the  mortgagee  has  sold  on  credit  and  is  not  in  funds. (a) 


■•*  tfa 


(0  11  Masf .  R.  533.    See  also  1  John.  (vs)  Id. 

Ch.  ii.  131.    15  Wen.  380,  and  the  cases  fx)  Id. 

there  cited  and  commented  upon  by  Sav^  (y)  7  Cowen«  93. 

affe,  Ch.  J.  in  riving  the  opinion  of  the  (x)  6  Wen.  4Q1.    S«6  alio  $  Jdia. 

coort  S56.    10  id.  109. 

»  16  Wen.  fig.  (a)  10  Wen.  438. 

«)  Id. 
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An  agreement  by  parol,  to  pay  for  writing  or  causing  to  be  written, 
the  conveyances  of  lands  or  tenements,  is  valid.  But  where  a  parol 
agreement  is  made  for  the  sale  of  lands,  and  the  vendor  is  ready  at  the 
time  appointed  to  complete  the  sale,  with  a  deed  drawn  and  acknowl- 
edged, pursuant  to  the  bargain,  but  the  vendee  refuses  to  complete  the 
sale  on  his  part,  no  action  lies  for  the  expense  of  writing  the  convey- 
ance, or  other  incidental  charges,  the  agreement  to  sell  being  void  ;  and 
the  conveyance  being  a  mere  incident,  must  follow  the  fate  of  the  prin- 
cipal agreement ;  but  if  the  writing  had  been  drawn,  on  the  defendant's 
promise  to  pay  for  it,  in  case  he  chose  to  be  off ;  this  would  have  been 
a  contract  distinct  from  the  agreement  of  sale,  and  an  action  would  have 
lain  upon  it.(i) 

Every  instrument  required  to  be  subscribed  by  any  party,  under  the 
section  of  the  statute  last  cited,  may  be  subscribed  by  the  agent  of  such 
party  lawfully  authorized. (c)  And  the  terms  of  the  6th  section  must  be 
complied  with,  by  the  party  or  his  lawful  agent  thereunto  authorized 
by  writing, {6) 

It  is  further  provided,(d)  that  no  executor  or  administrator  shall  be 
chargeable  upon  any  special  promise  to  answer  damages,  or  to  pay  the 
debts  of  the  testator  or  intestate,  out  of  his  own  estate,  unless  the  agree- 
ment for  that  purpose,  or  some  memorandum  or  note  thereof,  be  in 
writing,  and  signed  by  such  executor  or  administrator,  or  by  some  other 
person  by  him  thereunto  specially  authorized. 

Very  few  cases  have  arisen,  giving  a  construction  to  this  section  of 
the  statute.  By  its  terms,  and  by  the  construction  which  has  been  judi- 
cially given  to  it,  no  action  at  law  is  maintainable  against  an  executor 
perso7ially  to  enforce  the  payment  of  a  pecuniary  legacy  ;{e)  but  if  an 
executor,  in  respect  of  any  new  and  sufficient  consideration,  as  forbear- 
ance to  proceed  for  the  recovery  of  the  legacy,  or  a  debt  due  from  tbc 
testator,   expressly   promise   to  pay  it,  he  is  liable  to  be  personally 


(6)  16  John.  151.  (d)  Id.  50,  §  i. 

(c)  2  R.  S.  69,  §  9.  (e)  5  T.  R.  690. 


(6)  Though  an  authority  to  convey  land  is  required  by  the  statate  to  be  in 
writing,  it  is  otherwise  of  an  authoiity  to  contract  to  convey.  (5  Hill,  107 ;  Mc- 
Whorter  v.  McMahan,  in  Chancerv  Nov.  21,  1843.)  It  has  accordingly  been  held 
that  a  contract  to  convey  lands  belonging  to  two  partners,  subscribed  with  the  finn 
name  by  one  of  them,  under  a  parol  authority  from  the  other,  is  valid  and  binding 
as  against  both.  (Id.)  So,  even  though  the  partner  who  subscribed  did  it  without 
authority,  in  the  first  instance ;  provided  the  other  has  subsequently  ratified  or 
adopted  the  contract ;  inasmuch  as  an  authoribr  by  subsequent  adoption  relates 
back  to  the  time  of  the  original  transaction ;  and  is  the  same,  in  law,  for  all  par- 
posas,  as  if  given  before.    (Id.) 
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sued  ;{/)  and  in  such  case,  the  contract  must  be  reduced  to  writing  and 
signed  by  the  defendant  ^(g)  and  a  mere  promise  in  vrriting^  without 
consideration^  is  not  binding. (A) 

Administrators  who  have  given  a  note  for  the  debt  of  their  intestate, 
cannot  be  made  personally  responsible  for  its  payment,  unless  it  be  shewn 
that  they  have  assets,  or  that  forbearance  was  the  consideration.  And 
where  it  is  not  proved^  the  court  will  not  infer^  that  forbearance  was  the 
consideration,  from  the  mere  fact  that  the  note  is  payable  at  sixty  days 
after  date.(i) 

It  is  also  enacted,(^')  that  in  the  following  cases,  every  agreement 
shall  be  void,  unless  such  agreement,  or  some  note  or  memorandum 
thereof,  expressing  the  consideration,  be  in  writing,  and  subscribed  by 
the  party  to  be  charged  therewith.  1.  Every  agreement  that,  by  its 
terms,  is  not  to  be  performed  within  one  year  from  the  making  there- 
of.(7)  2.  Every  special  promise  to  answer  for  the  debt,  default  or  mis- 
carriage of  anottier  person.  3.  Every  agreement,  promise  or  under- 
taking, DQade  upon  consideration  of  marriage,  except  mutual  promises 
to  marry. 

It  is  worthy  of  remark,  that  in  all  cases  arising  under  section  8,  p.  69, 
of  2  R.  S.  above  cited,  and  the  section  just  quoted,  the  promise  is  not 
only  required  to  be  in  writing  and  subscribed,  &c.,  but  the  consideration 
of  the  promise  must  also  be  expressed  upon  the  face  of  the  writing. 
This  was  held  necessary  under  the  former  statute,  which  did  not,  like 
the  present,  contain  an  express  provision  to  that  effect ;  but  then  it  was 
held  sufficient  if  the  court  could  find  out  by  inference  or  construction  of 
the  instrument  what  the  consideration  was. (A:)  Now  the  writing,  on 
its  face,  must  express  the  consideration  of  the  promise,  and  nothing  is 
left  to  inference  or  implication.  ^'  It  was  thought  by  the  revisers  and 
the  legislature,  that  the  most  proper  way  for  courts  to  find  out  the  con- 
sideration of  an  agreement  was,  not  to  infer j  or  imply^  or  spell  out  the 
consideration ;  but  after  the  passing  of  the  revised  statutes,  the  party 
should  express  the  consideration.  It  is  argued,  that  the  revised  statutes 
have  not  altered  the  rule  in  this  respect ;  and  it  may  be  conceded  that 
the  only  difference  is  between  the  words  express  and  imply^  but  that  is 
a  very  material  one  in  the  present  case.     I  consider  the  statute  cannot 


(/)  6  T.  R.  690-  Peake's  N.  P.  Cae.  (i)  9  Wen.  273. 

73.    7  T.  R.  350,  note.     1  Saund.  210,  (/)  2  R.  S.  70,  §  2. 

n.  (1.)    2  id.  136.    See  1  Day,  152.  Ik)  6  Bing.  201.     4  Car.  &  Payne, 

(g)  See  Chit,  on  Con.  83,  4.  59.    3  Brod.  &  Bing.  211.    1  Pet  501. 

(A)  7  T.  R.  350.  10  Wen.  218,  250.    13  id.  114. 

(7)  See  3  Hill,  128. 
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be  misunderstood  ;  the  consideration  must  be  expressly  contained  in  the 
agreement.     The  consideration  is  an  important  part  of  every  agreement} 
and  necessary  to  its  validity  ;  and  the  legislature  intended  that  it  should 
plainly  appear  upon  the  face  of  the  instrument."(/)     A  covenant  under 
seal,  however,  is  not  within  this  provision  of  the  statute  requiring  the 
writing  to  express  the  consideration. (8)     But  in  a  simple  contract  the 
consideration  must  appear  on  the  face  of  the  writing,  or  in  other  words, 
be  expressed  by  it.     Yet  it  need  not  be  in  any  particular  form.    It  is 
enough  if  from  the  instrument,  by  reasonable  construction,  the  consid- 
eration can  be  collected.    Collateral  facts,  or  surrounding  circumstances 
to  which  the  promise  has  reference,  may  be  looked  at  to  give  effect  to 
the  contract.     A  consideration  implied  or  inferred  from  the  terms  of 
the  instrument,  is  as  effectual  as  if  expressly  appearing  on  its  face.(9) 
And  a  promise  to  answer  for  the  debt,  default,  or  miscarriage  of  another, 
purporting  to  be  made  for  value  received^  is  a  sufficient  expression  of 
the  consideration,  within  the  meaning  of  the  statute.     The  particular 
consideration  need  not  appear.    It  is  enough  that  there  is  a  consid- 
eration. (10) 

It  has  been  decided  also,  that  this  provision  of  the  statute  of  frauds 
applies  only  where  the  promisor  stands  in  the  relation  of  a  surety  for 
some  third  person  who  is  the  principal  debtor.(ll)  Accordingly  in  an 
action  on  a  written  promise  to  guaranty  the  payment  of  a  chattel  note, 
it  appearing  that  the  defendant  transferred  the  note  to  the  plaintiff,  and 
made  the  guaranty,  in  consideration  of  moneys  paid  by  the  plaintiff  for 
the  defendant,  at  his  request,  it  was  held  that  the  promise  was  valid 
though  it  expressed  no  consideration. (12)  The  names  of  the  contract* 
ing  parties  should  also  be  stated  in  the  agreement. (m) 

In  the  case  of  contracts  for  the  leasing,  or  sale  of  lands,  &c.  the  note 
or  memorandum  is  to  be  subscribed  by  the  party  by  whom  the  lease  or 
sale  is  to  be  made.  In  the  cases  arising  under  the  section  last  cited,  it 
is  to  be  subscribed  by  the  party  to  be  charged  therewith. 

Parol  agreements  not  to  be  performed  within  a  year.  These  agree- 
ments are  not  void,  unless  by  their  very  terms^  they  are  not  to  be  pe^ 
formed  within  a  year.  Thus  an  agreement  to  work  a  year  or  more,  ta 
pay  money  or  do  some  other  act,  at  some  time,  at  or  beyond  a  year  from 


(1)  15  Wen.  343, 347,  per  Skvage,  Cb.        (m)  See  1  N.  H.  R.  157. 
J.  and  see  id.  182. 


I)  24  Wen.  85,  256.  (11 )  4  HUl, 

9)  Id.  35.  (12)  Id.  ib. 


8)  24  Wen.  85,  256.  (11 )  4  HUl,  178,  per  Bronsoi,  L 

'9)  Id.  35. 
10)  Id. ib. 
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the  time  of  the  contract,  is  void.  And  where  a  party  contracted  by  po- 
rol  to  work  for  another  for  two  yearsy  for  which  he  was  to  receive  $100, 
or  $50  a  year,  and  quit  the  service  at  the  end  of  six  months^  it  was  held 
that  no  action  could  be  maintained  for  the  non-performance  of  the 
agreement.(n)  This  enactment  extends  to  all  contracts  which  are  not 
to  be  carried  into  full,  effective  and  complete  execution,  within  the 
space  of  one  year  from  the  making  thereof.  The  word  ^^  performed," 
does  not  signify  an  inchoate  performance  or  part  execution  of  the  agree- 
ment ;  and  the  provisions  of  the  statute  render  a  parol  contract  void,  if 
it  appear  to  have  been  the  understanding  of  the  parties  at  the  time,  that 
it  was  not  to  be  completed  within  a  year,(13)  although  it  might  be,  and 
was  in  fact,  in  part  performed  within  that  period. (o)  A  parol  agree- 
ment to  hire  a  carriage  for  a  number  of  years,  determinable  at  any  time 
by  the  payment  of  a  year's  hire,  is  within  the  statute  and  void.(p)  So 
is  a  parol  agreement  to  enter  into  partnership  for  ten  years  \{q)  and  to 
marry  at  the  end  of  five  years.(r)  And  where  the  plaintiff  put  his  son, 
sixteen  years  of  age,  to  live  with  the  defendant  until  he  attained  the  age 
of  twenty-one,  when  the  defendant  was  to  pay  the  son  $100 — and  the 
son  continued  more  than  three  years  with  the  defendant  and  then  left 
him,  and  the  plaintiff,  the'  father,  brought  his  suit,  the  contract,  which 
was  by  parol,  was  held  void.(^)  So  a  contract  for  a  year's  service,  to 
commence  at  a  subsequent  day,  must  be  in  writing  ;  therefore,  held^ 
that  no  action  can  be  maintained  for  the  breach  of  a  verbal  contract 
made  on  the  27th  May,  for  a  year's  service,  to  commence  on  the  30th 
June  following.  (/) 

Bttt  if  the  agreement  may  be  performed  within  the  year,  as  if  it  de- 
pend upon  the  happening  of  a  particular  event,  which  m^y  or  may  not 
take  place  within  the  year,  no  note  in  writing  is  necessary. (14)  Thus, 
if  a  man  promise  another  by  parol,  to  pay  him  ten  dollars  on  his  mar- 


(n)  13  Wen.  307.  (9)  7  Dowl.  &  Ryl.  548.    5  Bam.  & 

(0)  See  Chit,  on  Con.  208.    10  John.  Cresg.  108. 
244.    11  East,  142.    2  Camp.  157.  (r)  2  N.  H.  R.  515. 

Cp)  4  Mood.  &  Rob.  380     9  Bam.  Sl        (s)  5  Wen.  204. 
Creas.  392.  (0  1  Barn.  &  Aid.  722. 

n3)  3  Hill,  128,  and  see  note  ^b.)  So  of  an  agreement  not  to  be  performed 
within  a  year ;  even  though  from  its  nature  it  may  be  lawfully  annulUd,  or  put 
an  end  to  within  that  time.     (Id.) 

(14)  3  Hill,  128.  And  this  although  it  be  h\^h\y  improbable  that  such  event 
trill  take  place.  (Id.)  To  bring  a  contract  withm  the  statute  it  must  appear  to  be 
necessarily  incapable  of  performance  within  a  year.  Accordingly,  where,  by  the 
terms  of  a  verbal  promise  it  was  to  be  perform^'d  as  soon  as  the  promisor  received 
the  amount  secured  by  a  moitMKe  which  he  had  against  a  third  person  ;  it  was 
hdd  that  the  promise  was  valid  though  the  mortgage  did  not  become  due  until  more 
than  a  year  thereafter.    (U.) 
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riage,  or  on  his  return  from  Europe  ;  whether  he  marries  or  returns, 
within  a  year  from  the  time  of  the  contract  or  not,  the  promisor  must 
pay  the  money  on  the  event  happening.  And  where  A.  promised  by 
parol,  to  pay  B.  two  dollars  a  year  for  his  services  as  a  preacher,  though 
this  promise  might  be  void,  yet  where  it  appeared  that  the  defendant 
had  paid  for  several  years,  half  yearly,  it  was  held  that  the  jury  might 
infer  a  promise  by  the  defendant  to  pay  by  half  yearly  instalments,  and 
thus  steer  clear  of  the  statute  of  frauds. (u)  And  where  a  debtor  to  A. 
stated  verbally  to  A.'s  solicitor,  on  being  applied  to  for  payment,  that 
he,  the  debtor,  could  not  pay  then  or  during  his  lifetime,  but  that  he  had 
provided  for  payment  by  his  will,  and  directed  his  executors  to  pay;  it 
was  held  to  be  binding  on  the  executors. (i;)  And  an  agreement  to  lea^e 
money  by  will,  need  not  be  in  writing,  although  uncertain  as  to  the 
time  of  performance. (to)  And  it  seems  that  a  parol  contract  for  the  sale 
of  goods  to  be  delivered  within  a  year,  but  to  be  paid  for  after  that  pe- 
riod, is  not  within  the  statute,  because  in  such  case,  all  that  is  to  he  per- 
formed on  one  side^  namely,  the  delivery  of  the  goods,  is  to  be  done 
within  a  year. (a:) 

Parol  'promises  to  answer  for  the  debt,  default  or  miscarriage  of  an- 
other person.  To  render  such  a  promise  void,  there  must  be  a  subsisting 
demand  against  the  person  whose  liability  is  assumed.  Thus,  where 
John  owes  James  ten  dollars,  and  I  tell  James  that  if  he  will  wait  upon 
John  ten  days  I  will  pay  it,  and  James  agrees  to  wait  accordingly ; 
this  promise  is  void,  unless  in  writing,  for  John  is  still  liable  as  well  as  I. 
Or,  if  I  should  tell  James  to  sell  goods  to  John^  and  that  I  will  see  him 
paid,  and  he  does  so,  charging  them  in  account  to  John^  this  promise  is 
void,  for  the  same  reason.  And  so,  if  I  should  tell  him  to  sell  goods  to 
John^  and  charge  it  to  both,  I  am  not  liable.  But  to  make  me  liable, 
the  sole  credit  must  be  given  to  me,  and  none  at  all  to  Jo/m,  And  for 
this  reason,  if  in  the  instance  above  mentioned,  I  tell  James  that  I  will 
see  him  paid,  if  John  does  not,  this  is  equally  void.(^)  But  if  I  order 
goods  or  work  to  be  furnished  or  done  for  another,  and  engage  to  pay 
for  it  myself,  as  if  I  should  tell  the  vendor,  "  Sir,  I  will  see  you  paid," 
this  is  a  sale  to  me,  though  the  article  be  delivered  to  another,  by  my 
appointment.  The  sole  credit  is  given  to  me,  and  T  am  consequently 
liable,  though  there  be  no  promise  in  writing. (2)     And  here  it  is  plain 


(m)  10  John.  244.  (y)  6  Mod.  249.   2  T.  R.  80.    10  John. 

(v)  12  Moore,  176.    4  Bine.  40.  37,  per  Kent,  Ch.  J.   6  Cowen,  846.   See 

(to)  3  Burr.  1278.    1  W.  Bl.  353.  also  7  Har.  &  John.  391.    6  Rand.  509. 

(x)  Seeopinionsof  Ld.EUenborough,  {z)  6  Mod.  248,  9.       T.  R.  80.    17 

11  East,  152,  and  Abbott,  J.  1  Bam.  &  John.  114.    1  E«p.  R.  121.    See  alio  7 

Aid.  727.  Har.  &  John.  391. 
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that  there  is  no  debt  against  any  one  except  me.     But  in  the  first  in- 
stances, where  there  is  still  a  debt  against  another,  or  I  attempt  by  parol, 
to  make  the  debt  against  another  and  me  jointly,  I  am  not  accountable, 
even  though  the  one  in  whose  behalf  I  promised,  has  put   property 
enough  in  my  hands  to  indemnify  me,  and  for  the  purpose  of  paying  the 
debt.(a)     It  is  a  question  for  the  jury,  or  for  a  justice  sitting  in  their 
place,  whether  the  credit,  before  the  debt  was  incurred,  was  given  to  the 
defendant,  or  to  another,  as  the  principal,  taking  into  consideration  the 
amount  of  the  debt,  the  situation  of  the  parties  and  all  the  other  circum- 
stances of  the  case ;  and  if  upon  notice  given  by  the  defendant  to  the 
plaintiff  to  produce  his  books,  it  appear  that  the  credit  was  not  origin- 
ally given  to  the  defendant,  but  to  another,  it  is  strong,  but  not  conclu- 
sive evidence  against  the  plaintiff,  that  the  defendant  was  but  a  surety.(&) 

Where  an  individual  urged  the  completion  of  a  job  of  work  previously 
undertaken  at  the  request  and  for  the  benefit  of  another  person,  promis- 
ing to  be  responsible  for  the  work  done  ;  it  was  held,  that  the  promise 
was  collateral,  and  not  being  in  writing,  could  not  be  enforced  by  ac- 
tion, (c)  And  where  W.  undertook  to  complete  certain  work  in  the 
defendants  house,  but  was  unable  to  procure  timber ;  whereupon  the 
plaintiff  supplied  the  timber,  on  the  defendant's  undertaking  ^^  to  pay 
him  for  it  out  of  the  money  that  he,  the  defendant,  had  to  pay  W.,  pro- 
vided W.'s  work  was  completed ;"  the  court  held  that  this  was  not  a 
collateral,  but  a  direct  undertaking  by  the  defendant.(d) 

The  above  distinction  between  an  original  and  collateral  promise,  was 
recognized  by  a  late  case  on  certiorari,  Chase^  (whose  nephew  wished 
to  carry  newspapers)  said  to  Day^  the  printer  of  a  newspaper,  "If  my 
nephew  should  call  for  papers,  I  will  be  responsible  for  the  papers  that 
he  shall  take."  The  nephew  accordingly  took  papers,  and  told  Day 
that  his  uncle  would  pay  for  them.  The  plaintiff  made  no  regular 
charges,  against  either  Chase  or  his  nephew,  but  kept  a  mere  written 
memorandum  of  the  number  of  papers  delivered  weekly  to  various  post- 
riders,  and  the  nephew's  name  was  in  the  list.  It  was  held  that  this 
was  an  original  undertaking  by  Ckase^  upon  which  he  was  liable ;  and 
that  it  was  never  the  debt  of  the  nephew. (e) 

It  is  a  general  rule,  that  where  the  original  debt  remains,  a  promise 
to  pay  it  by  a  third  person,  though  upon  good  consideration,  is  void  ; 


(a)  12  John.  291.  (c)  14  Wen.  246 ;  and  §ee  1  Stark. 

(6)  See  Stark.  Ev.  6th  Amer.  Philad.  R.  270.    2  Bing.  439. 

ed.  vol.  2,  p.  345,  and  the  caseg  there  (d)'2  Bing.  439. 

cited.    See  also  6  Rand.  R.  609.    7  Har.  (e)  17  John.  114,  and  see  id.  115,  n. 
It  John.  391. 
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but  that  where  the  second  contract  extinguishes  the  first,  the  former 
shall  bind,  though  not  reduced  to  writing.  Thus  A.,  being  insolvent,  a 
verbal  agreement  was  entered  into  between  several  of  his  creditors  and 
B.,  whereby  B.  agreed  to  pay  the  creditors  10s.  in  the  pound,  in  satis- 
faction of  their  debts,  which  they  agreed,  to  accept,  and  to  assign  their 
debts  to  B.  The  court  held  that  this  agreement  was  not  within  the 
statute ;  it  not  being  a  collateral  promise  to  pay  the  debt  of  another, 
but  an  original  contract  to  purchase  the  debt.(y)  And  where  the 
vendee  of  goods,  being  unable  to  pay  for  them,  transferred  and  deliver- 
ed them  to  the  defendant,  and  the  latter  agreed  to  become  the  purchaser, 
and  promised  the  vendor  to  pay  for  them,  the  court  considered  that  this 
was  a  new  sale,  and  not  a  mere  promise  to  pay  the  debt  of  another.(^) 
On  the  same  principle,  it  has  been  determined,  that  a  promise  to  pay  a 
debt,  in  consideration  that  the  plaintiff,  who  had  taken  his  debtor  in  ex- 
ecution upon  a  ca,  sa.  would  consent  to  his  discharge  out  of  custody,  b 
an  original  promise,  and  not  within  the  statute ;  such  discharge  opera- 
ting as  an  extinguishment  of  the  debt.  (A) 

In  the  case  in  12  John.  291  above  cited,  the  defendant  promised  the 
plaintiff,  who  had  sued  the  defendant's  son,  that  he  would  pay  the  debt, 
as  he  had  taken  his  son's  property,  and  meant  to  pay  his  honest  debts. 
So  in  4  John.  222,  the  property  of  the  original  debtor  was  placed  in  the 
hands  of  the  defendant,  he  promising  to  pay  the  debt  as  soon  as  he  could 
sell  it,  and  in  both  these  cases  the  court  held,  that  the  promise  was  void, 
the  original  debt  not  having  been  discharged.  But  in  10  John.  ^Vt^thi 
liability  of  the  original  debtor  was  overlooked  or  not  deemed  important. 
In  that  case,  the  plaintiffs  had  a  demand  against  one  Aaron  Wood. 
Wood  sold  his  farm  to  the  defendants,  and  they  agreed  to  pay  Wood  a 
certain  sum ;  the  rest  of  the  consideration  was  composed  of  Wood^s 
debts,  which  the  defendants  agreed  to  pay  ;  and  among  them  was  the 
demand  of  the  plaintiffs.  The  defendants  wrote  to  the  plaintiffs  as  fol- 
lows :  ^^  Gentlemen,  an  arrangement  has  been  made  between  us  and 
Aaron  Wood^  by  which  we  are  to  be  accountable  to  you  for  the  balance 
due  from  him  to  you,  on  account."  The  court  say,  "  the  promise  of 
the  defendants  was  not  within  the  statute  of  frauds.  It  had  no  imme- 
diate connexion  with  the  original  contract,  but  was  founded  on  a  new 
and  distinct  consideration."  This  last  case  was  followed  by  our  supreme 
court  in  Farley  v.  Cleveland,  (4  Cowen,  432,)  and  the  rule  there  es- 
tablished, in  opposition  to  the  cases  above  cited  from  12  and  4  John., 


i 


/)  4  Bos,  &  Pull.  134.  m  1   Bam.  &  Aid.  297.     See  tlw 

g)  5  Taunt  450.  Chit,  on  Con.  ^3,  4. 
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that  where  a  promise  to  pay  the  debt  of  a  third  person  arises  out  of  some 
new  consideration  of  benefit  to  the  promisor^  or  harm  to  the  promisee^ 
moving  to  the  promisor  j  either  from  the  promisee  or  the  original  debtor  ^ 
such  promise  is  not  within  the  statute  of  frauds^  though  the  original 
debt  still  subsist^  and  remain  entirely  unajfected  by  the  new  agreement. 
Therefore,  where  M.  owed  F.,  and  C,  in  consideration  that  M.  deliv- 
ered him  hay  to  the  value  of  the  debt,  promised  by  parol  to  pay  F.,  it 
was  held,  that  this  was  not  within  the  statute.(15) 

So  in  18  John.  12,  the  plaintiff  was  endorser  of  a  promissory  note,  made 
by  B.  for  his  accommodation  ;  and  B.,  who  was  also  indebted  to  the 
plaintiiT,  having  a  sum  of  money  and  goods  with  which  he  was  ready  to 
pay  the  note,  and  to  secure  the  plaintiff,  it  was  agreed  between  the  plain- 
tiff, B.,  and  the  defendant,  that  B.  should  place  the  money  and  goods  in 
the  hands  of  the  defendant,  who  should  pay  the  note  and  debt  due  to  the 
plaintiff,  and  indemnify  the  plaintiff  against  the  note,  &c.  B.  accord- 
ingly delivered  the  money  and  goods  to  the  defendant,  who  thereupon 
promised  to  pay  the  note,  &c.  ;  held  that  this  was  not  a  promise  within 
the  statute.  And  so,  where  A.,  in  consideration  of  property  transferred 
Bnd  delivered  to  him  by  B.,  promised  to  pay  and  discharge,  amongst 
other  creditors  of  B.  named  and  specified  at  the  time,  the  demand  or 
claim  of  C.  against  B.  on  certain  notes  held  by  him,  it  was  held  that  an 
action  would  lie  by  C.  against  A.,  although  the  promise  of  A.  was  not 
reduced  to  writing.(t)  And  a  promise  to  pay  the  debt  of  a  third  person, 
in  consideration  of  the  promisee  surrendering  property  levied  upon  by 
execution,  is  an  original  undertaking,  and  need  not  be  in  writing  to 
render  it  valid. (j) 

This  class  of  cases  forms  an  exception  to  the  general  rule  above  laid 
down. 

Another  case,  in  which  I  am  bound  by  a  parol  promise  to  answer  for 
another,  is,  where  a  creditor  has  a  lien  on  goods,  which  he  gives  up 
upon  the  strength  of  my  promise  ;  as  if  a  landlord  have  distrained  goods 
for  rent,  or  a  plaintiff  has  attached  or  taken  them  in  execution  for  a 
debt,  or  a  carriage  maker  has  made  a  carriage,  or  a  tailor  a  garment,  or 
a  tavern  keeper  has  kept  horses,  having  the  usual  lien  for  the  price  of 
the  work,  or  horse  keeping,  and  I  promise  either  of  them,  that  I  will 
pay  the  debt,  for  which  they  hold  the  goods  in  pledge,  if  they  will  de- 


27^. 


0  6  Wen.  235.    See  also  3  Conn.  R.        {j)  10  Wen.  461. 


(15^  See  the  opinion  of  Nelson,  Ch.  J.,  20  Wen.  203,  204 ;  where  he  commenti 
upon  tne  case  of  Farley  v.  Cleveland,  above  referred  to. 
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liver  them  up  to  me,  which  is  done  accordingly  :  in  these  cases  I  am 
bound  by  my  contract,  though  the  original  debt  still  remain.  It  is  easi- 
ly seen  to  what  a  vast  variety  of  cases  this  last  exception  may  be  ex- 
tended. (A) 

Again.  If  James  and  I  are  jointly  liable  to  John  for  a  debt,  and  upon 
some  new  consideration  I  promise  to  pay  John  the  whole  claim,  or  any 
part  of  it,  or  a  bill  of  costs  incurred  by  John  in  prosecuting  a  suit  upon 
it ;  I  am  bound  by  this  promise,  for  it  is  not  so  much  a  promise  to  pay 
the  debt  of  another,  as  my  own  original  debt.(/)  And  a  parol  promise 
by  the  defendant  to  pay  the  plaintiff  a  sum  of  money,  which  the  defen- 
dant owed  J.  S.,and  which  the  latter  owed  the  plaintiff,  in  pursuance  of 
the  order  of  J.  S.  falls  within  the  same  principle.(m) 

A  parol  promise  to  pay  the  debt  of  another,  and  also  to  do  some  other 
act,  is  void  for  the  whole,  the  contract  being  entire.(n) 

It  has  been  held  that  a  parol  promise  by  the  endorser  of  a  dishonored 
note,  to  indemnify  the  holder  if  he  will  proceed  to  enforce  payment  from 
the  other  parties  thereon,  is  void  without  being  reduced  to  writing.(o) 
But  where  I  promise  to  indemnify  a  man  against  his  becoming  special 
bail  for  another,  and  he  becomes  bail  accordingly,  this  is  an  original  un-^ 
dertaking,  and  binding  upon  me.(p)  And  so,  where  I  promise  to  guar- 
anty B.'s  note  to  you,  for  the  price  of  a  horse  to  be  sold  by  you  to  B. 
who  gives  you  a  note  payable  to  you  or  bearer,  which  I  endorse  in 
blank :  this  is  not  within  the  statute,  and  you  may  write  a  guaranty  over 
the  endorsement,  and  charge  me  in  an  action  as  the  guarantor.(9)  ^^ 
so,  where  I  agree  to  indemnify  you,  if  you  will  subscribe  a  certain  sum 
towards  a  minister's  salary,  which  you  do,  this  promise  of  indemnity, 
though  by  parol,  binds  me;  and  in  such  case,  on  being  sued  to  judg- 
ment upon  your  subscription,  your  action  lies  against  me  immediately, 
before  either  execution  upon,  or  payment  of,  the  judgment.(r)  And  so, 
where  an  accommodation  acceptor  defends  an  action  at  the  request  of 
the  drawer,  the  case  is  not  within  the  statute,  and  he  may  recover  the 
costs  as  money  paid  to  the  use  of  the  defendant. (^) 

Forbearance  to  sue  by  the  creditor,  for  a  certain  time,  or  generally, 
without  specifying  any  time,  is  a  good  consideration  to  support  a  promise 


(fc)  S  Esp.  R.  86.    2  Will.  308.    See  361.    6  Dowl.  &  Ryl.  228,  &  C.    See  8 

also  1  Bos.  &  Pull.  158.    7  John.  463.  John.  253. 

(0  5  Mod.  205.    1  Esp.  R.  162.  (o)  2  Esp.  R.  484. 

(m)  3  Bam.  &  Crest.  842.    5  Dowl.  It  (p)  10  John.  242. 

Ryl.  735,  S.  C.  (q)  13  id.  175,  and  see  ante,  p.  216. 

(fi)  7  T.  R.  201.    3  Bam.  &  Cress.  (r)  17  id.  113. 

'  (s)  1  Esp.  R.  162. 
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to  pay  the  debt  of  a  third  person,  if  properly  expressed  in  the  writing.  (^) 
But  to  render  the  promise  obligatory,  it  must  be  in  writing.  And  whilst 
the  debt  remains  a  subsisting  demand  against  the  original  debtor,  the 
promise  of  a  third  person  is  collateral,  and  must  be  in  writing.(16)  And 
it  seems  that  if  A.  verbally  request  a  merchant  to  credit  another  person 
for  goods,  and  he  do  so,  the  past  consideration  is  sufficient  to  support  a 
written  contract,  afterwards  formally  signed  by  A.(u)  And  where  you 
refuse  to  give  credit  to  A.  for  goods,  till  he  gives  you  a  promissory  note, 
statingybr  value  received^  and  I  write  under  the  note,  "  I  guaranty  the 
aboTe,"  and  sign  my  name  to  it,  upon  which  you  let  A.  have  the  goods; 
although  this  is  a  collateral  undertaking  upon  which,  if  by  parol,  I 
should  not  be  bound,  yet  my  written  guaranty  shall  bind  me  ;  for  though 
it  be  true,  that  no  consideration  is  directly  expressed  by  me  for  my  un- 
dertaking, yet  it  shall  be  referred  to  the  value  received^  mentioned  in  the 
note  of  A. ;  and  being  all  one  transaction,  there  is  thus  a  sufficient  con- 
sideration to  be  gathered  from  the  face  of  the  instrument,  to  sustain  my 
engagement  within  the  meaning  of  the  statute  of  frauds. (v)  Such  a 
paper  imports  one  original  entire  transaction  ;  for  a  guaranty  of  a  con- 
tract implies,yrom  the  force  of  the  term^  that  it  is  a  concurrent  act,  and 
part  of  the  original  agreement.(to)  Hence,  the  plaintiff  may  declare  if 
he  chooses,  on  the  contract  itself,  without  troubling  himself  about  the 
original  consideration,  and  recover  as  in  ordinary  cases,  by  a  simple 
proof  of  the  instrument. 

In  considering  these  cases,  arising  under  the  statute  of  frauds,  we  should 
be  careful  not  to  confound  a  promise  to  the  creditor^  to  pay  the  sum  due 
to  him  from  his  debtor,  with  a  promise  to  the  debtor^  to  pay  and  dis- 
charge the  debt  which  he  owes  to  his  creditor.  This  last  case  steers  al- 
together clear  of  the  statute  of  frauds.  And  therefore,  where  I  deliver 
money,  or  goods,  or  other  thing  to  a  man,  or  cause  such  delivery  to  be 
made  to  him  by  another,  and  he,  in  consideration  thereof,  or  upon  any 
other  consideration  moving  betvreen  us,  promises  me  by  parol  to  dis- 
charge my  debt  due  to  A.,  this  is  a  good  promise  to  me,  upon  which  I 
may  maintain  an  action  on  default  of  performance,  (x) 

It  has  already  been  remarked,  that  to  render  a  promise  void,  there 
must  be  a  subsisting  demand  against  the  person  whose  liability  is  as- 


^; 


O  4  John.  237.    20  Wen.  201.  (to)  Id.  40,  per  Kent,  Ch.  J. 

^u)  See  Fell  on  Merc.  Guar.  39,  40,  (x)  2  East,  325.    Id.  332,  per  Law 

260.  rence  and  LeBlanc,  Js.  18  John.  121. 
(«)  8  John.  29. 

(16;  20  Wen.  201. 
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sumed.  Upon  this  principle  it  has  been  determined  that  the  parol 
promise  of  a  third  person  to  pay  a  certain  sum  and  costs^  in  considera- 
tion  that  the  plaintiff,  in  an  action  for  assault,  would  not  proceed  to  trial, 
is  Yalid.(y)  The  court  considered  such  promise  as  an  original  under- 
taking ;  that  the  third  party,  the  defendant  in  the  action  for  an  assault, 
was  not  a  debtor ;  that  he  did  not  appear  to  have  been  guilty  of  any  de- 
fault or  miscarriage,  and  that  as  the  cause  was  not  tried,  he  might  have 
succeeded,  and  therefore  never  was  liable. (z)  So  a  promise  by  an  in- 
dividual to  pay  for  goods,  not  necessaries,  furnished  to  an  infant,  is  valid 
and  binding — for  the  infant  is  not,  in  such  case,  liable.(a)  But  where 
A.  had  wrongfully,  and  without  the  license  of  B.,  ridden  his  horse,  and 
thereby  caused  its'  death,  it  was  held  that  a  promise  by  a  third  person  to 
pay  the  damage  thereby  sustained,  in  consideration  that  B.  would 
not  bring  any  action  against  A.,  was  collateral  and  void,  unless  in 
writing.  (6) 

Where  the  promise  is  prospective,  to  pay  the  debt  of  another,  which 
may  accrue  in  consequence  of  the  very  promise  which  is  made,  this  is 
considered  as  not  affected  by  the  statute.(c)  As  where  A.  being  im- 
prisoned for  debt,  placed  in  the  hands  of  B.  sufficient  property  for  his 
indemnity,  who  thereupon  solicited  C.  to  become  bail  for  A.  and  prom- 
ised by  parol  to  save  him  harmless,  this  was  held  to  be  an  original 
promise.(d)  So  a  promise  by  one  person  to  indemnify  another  for  be- 
coming a  guarantor  for  a  third,  is  an  original  undertaking.(6) 

Where  a  party  desires  an  action,  brought  against  another  person,  to 
be  defended,  in  which  action  he  is  concerned,  or  may  be  benefitted  by 
the  event ;  and  such  action  is  defended,  and  the  party  fails,  he  is  liable 
to  pay  the  expenses  of  the  defence  ;  nor  is  it,  within  the  statute,  in  such 
case  requisite  to  have  a  note  in  writing.(y)  The  plaintiff,  an  occupier 
of  land,  at  the  request  of  the  defendant  and  upon  a  promise  of  indemni- 
ty, resisted  a  suit  of  the  vicar  for  tithes  ;  held,  that  this  was  not  a  prom- 
ise required  by  the  statute  to  be  in  writing, (g) 

The  signature  of  sureties  to  an  instrument  so  drawn  as  to  express  an 
obligation  to  pay,  on  the  part  of  their  principal  alone,  has  been  held  an 
effectual  promise  in  writing  by  the   sureties,  within   the  statute  of 


(t/)  1  Wils.  305.  id)  Id. 

{zS  Id.,  anci  see  2  Bam.  &  Aid.  616.  (e)  4  Wen.  657. 

(a)  1  Burr.  873.  (/)  1  Eip.  R.  162. 

h)  2  Barn.  &  Aid.  618.  (g)  6  Bing.  506.    4  Moore  &  PavM, 

(c)  Per  Parker,  Ch.  J.  12  Ma«8.  R.  245.  ' 

297,299. 
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fraads.(17)  It  is  not  necessary  that  a  promise  by  a  third  person  to  pay 
the  debt  of  another  should  be  expressed  in  any  particular  form,  to  satis- 
fy the  statute.  Hence  a  mere  blank  endorsement  made  under  such  cir- 
cumstances as  to  import  an  intent  to  be  bound,  will  answer.(18) 

The  supreme  court  has  recently  decided  that  the  contract  of  a  factor, 
binding  him  in  the  terms  implied  by  a  del  credere  commission,  is  not 
"within  the  statute  of  frauds  relating  to  promises  to  answer  for  the  debts 
&c.  of  third  persons^  and  that  it  is  therefore  valid  though  by  pa- 
rol.(19) 

Where  A.  requested  B.  to  sell  goods  to  C,  promising  by  parol  to 
endorse  C.'s  note  for  the  price,  it  was  held  a  promise  to  answer  for  the 
debt  of  another,  and  therefore  void  by  the  statute  of  frauds.(20) 

Parol  agreements^  promises  or  undertakings j  made  upon  consideration 
of  marriage.  Mutual  promises  to  marry  are  expressly  excluded  from 
the  operation  of  the  statute ;  it  extends  only  to  engagements  to  pay 
money  or  perform  some  collateral  act  in  consideration  of  marriage. (A) 
Where  a  man  by  letter,  promises  to  give  such  a  fortune  with  his  daugh- 
ter, to  B.,  who  marries  her  upon  the  faith  of  the  letter,  this  is  a  sufficient 
writing,  to  take  the  case  out  of  the  statute  of  frauds.  But  a  letter  mere- 
ly stating  a  negotiation,  not  concluded,  about  a  certain  sum  to  be  given 
to  the  plaintiff,  in  consideration  of  his  marriage  with  another,  will  not 
have  this  effect. (i) 


II.     TBESPASS    ON    THE    CASE    MAY    BE    BROUGHT,    SECONDLY,    FOB    THE 

COMMISSION  OF  SOME  WRONG. 

Under  this  division,  we  shall  consider,^r5/, 

THE  ACTION  OF  TROVER. 

This  action  lies  to  recover  in  damages,  the  value  of  the  personal  prop- 
erty of  the  plaintiff  which  has  come  to  the  hands  of  the  defendant  by  a 
wrongful  or  unlawful  taking,  or  by  finding,  bailment,  accident  or  mis- 
take ;  and  is  afterwards  converted  to  the  defendant's  use. (J) 


(h)  2  R.  S.  70,  §  2.    Sc«  I  Str.  34.        (j)  See  Bac.  Abr.  tit.  Trover,  (AA 
I  Ld.  Raym.  387.    10  Veg.  439.  15  Petersd.  Abr.  190,  (n.) 

(i)  See  1  Com.  on  Con.  72  to  75. 


as 


17)  2  Hia,  663.  (19)  5  id.  458. 

Id.  ib.  (20)  Id.  483. 
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• 
And  where  goods  are  distrained  and  sold  for  rent,  or  other  cause,  this 

action  lies,  even  against  the  purchaser,  if  the  distress  were  unlawful,  or 
unfounded. (A;)  (21)  It  lies,  moreover,  for  any  thing  growing  upon,  or 
attached  to  the  plaintiff's  freehold,  against  a  wrongdoer  who  not  oDiy 
severs,  but  actually  removes  or  carries  it  away  ;  though  if  nothing  be 
done  to  it,  except  the  mere  act  of  severing,  the  remedy  should  be  tres- 
pass.(/)  So  an  auctioneer  who  sells  stolen  goods,  is  liable  to  the  own- 
er, in  an  action  of  trover,  notwithstanding  the  goods  were  sold,  and  the 
proceeds  paid  over  to  the  thief,  without  notice  of  the  felony.  The  ex- 
ception of  sales  in  market  overt ^  which  prevails  in  England,  is  not  re- 
cognized here. (22)  And  where  goods  are  obtained  by  a  purchaser  by 
mdking  false  representations  as  to  his  pecuniary  condition  and  ability  to 
pay,  and  by  suppressing  the  truth  in  those  respects,  the  vendor  may  re- 
scind the  sale,  and,  after  demand  and  refusal,  bring  an  action  of  trover 
against  a  sheriff  who  has  levied  upon  the  goods  by  virtue  of  an  execu- 
tion against  the  purchaser.  (23) 

This  action  also  lies  for  the  injury  suffered,  although  the  owner  has 
repossessed  himself  of  the  property.(m) 

In  order  to  entitle  the  plaintiff  to  this  action,  he  must  have  a  property 
in  the  goods  and  chattels  converted,  and  the  actual  possession,  or  the 
right  to  it,  at  the  time  of  conversion.  This  property  is  of  two  kinds, 
viz.  general  and  special.  General  property  is  where  the  goods  belong 
absolutely  to  one,  who  is  commonly  called  the  owner ;  and  to  this  title 
possession  is  always  annexed  by  construction  of  law.  Special  propertfi 
is  where  a  man  holds  the  goods  by  bailment^  or  has  any  temporary  in- 
terest therein,  either  in  his  own  right  and  for  his  own  use,  or  by  author- 
ity of  law  for  legal  purposes.(n) 

The  plaintiff  having  the  general  property,  can  of  course  bring  this  ac- 
tion, in  all  cases  of  conversion  without  his  consent ;  and  this  he  may  do, 
although  he  have  delivered  the  goods  to  his  agent  to  keep  for  him,  and 
they  are  taken  out  of  the  agent's  possession  by  the  defendant.(o) 


(Ap)  16  John.  159.  Rawle,  512.    2  N.  H.  R.  319.    See  alio 

0  See  1  Chit.  PI.  136.  2  Stark.  Ev.  Philad.  ed.  1837,  p.  882.  7 

m)  10  John.  172.  Cowen,  294. 
^n)  1  Caines'  R.  14.     12  John.  403.        (o)  11  John.  285. 
13 'id.  352.    1  Yeates,  19.    3  Serg.  & 

(21)  23  Wen.  462.  The  revised  statutes  have  made  no  alteration  of  the  law  n- 
specting  the  action  of  trover  for  a  wrongful  distress ;  except  to  protect  the  ojici' 
makingthe  distress,  where  notice  is  not  given  to  him  previous  to  the  ieixore  or 
sale.    The  remedy  is  not  limited  to  replevin.    (Id.) 

(22)  20  Wen.  21.    Affirmed  in  the  court  of  errors,  22  id.  285. 

(23)  20  Wen.  167. 
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Bailees  of  goods,  as  carriers,  factors,  consignees,  pawnees,  trustees, 
agisters  of  cattle,  one  who  borrows  a  horse  to  till  his  land,  &c.,  &c. 
may  maintain  this  action  against  any  one  bat  the  owner,  who  converts 
the  property.(p)  The  finder  of  a  chattel  has  a  special  property  in  it, 
and  may  maintain  trover  against  any  one  but  the  owner,  who  shall  con- 
vert it. (9)  But  the  same  rule  does  not  apply  to  the  finder  of  a  chose  in 
action  ;  thus,  where  M.  found  one  half  of  a  lottery  ticket,  and  gave  it  to 
W.  &  W.,  with  directions  to  advertise  it,  which  they  did,  but  no  owner 
came  for  it,  and  the  ticket  finally  drew  $5000,  which  W.  &  W.  re- 
ceived ;  it  was  held  that  they  were  not  bound  to  pay  M.  one  half  of  the 
prize  money. (r) 

If  a  party  having  a  temporary  interest  in  the  possession  of  a  chattel, 
deliver  it  to  the  owner  for  a  special  purpose,  he  may,  after  that  purpose 
has  been  answered,  if  the  owner  refuse  to  deliver  it  up,  maintain  this 
action  .(5) 

In  general,  where  goods  bailed,  are  converted  by  a  stranger,  either  the 
bailor  or  bailee  may  bring  trover ;  but  they  cannot  both  have  an  action 
at  the  same  time ;  and  the  one  first  bringing  his  action,,  determines  the 
right  of  the  other,  who  cannot  then  sue,(0  and  a  recovery  by  one  bars 
the  other.(ii)  Nor  can  the  bailor  have  this  action,  where  the  goods  are 
bailed  for  a  certain  time,  which  is  unexpired  when  the  conversion  takes 
place  ;  for  the  plaintiff  in  the  action  of  trover  must  have,  in  all  cases,  at 
least,  a  right  of  possession.  This  he  would  not  have  in  the  instance 
given ;  wherefore  the  action  belongs  to  the  bailee  only.(v) 

Consignees  may  maintain  trover  for  goods  before  they  have  reached 
them,  especially  where  they  have  the  direction  of  the  consignor  to  sell 
the  goods,  and  credit  the  net  proceeds  to  the  consignor.  The  consignor 
may  also  have  this  action  for  the  goods,  even  after  they  have  reached  the 
port  of  destination,  and  been  demanded  by  the  consignees. (to)  Where 
there  is  an  unqualified  consignment  of  property,  the  legal  presumption 
is,  that  the  consignee  is  the  owner,  and  an  action  for  a  conversion  of  the 
property  or  injury  to  it,  may  be  brought  in  his  name  ;  but  the  suit  need 
not  of  necessity,  be  in  his  name,  but  may  be  brought  by  the  real  owner.(a:) 

A  mere  naked  possessor  of  goods,  without  right,  as  for  instance,  a  pur- 
chaser of  chattels  under  a  void  execution,  may  bring  trover  for  them, 
and  evidence  of  his  possession  will  be  sufiScient  to  maintain  the  action, 


0>)  See  2  Stark.  Ev.  Philad.  ed.  1837,  ($)  2  Taunt  368. 

p.  883,  8 ;  and  this  rul^  applies  to  a  gen-  U)  1  Buls.  68. 

eral  bailee  without  hire, '13  Wen.  63,  but  (u)  7  Cowen,  328. 

not  to  a  mere  servant    Id.  ( v)  7  T.  3.  9.    4  id.  489.  8  John.  483. 


q)  9  Cowen,  670.  (to)  7  Cowen,  338. 

Id.  (x)  16  Wen.  474. 

Vol.  I.  41 


& 
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•  ^^ 

for  this  is  always  prima  fade  evidence  of  right.(y)     But  the  defendant 

may,  in  such  case,  defeat  the  action,  or  mitigate  damages,  by  showing 
on  his  part,  that  the  plaintiff  has  not  infaci^  any  property,  either  general 
or  special ;  but  that  a  paramount  title  is  in  a  third  person,  through  whom 
the  defendant  derives  some  claim,  title  or  interest.  It  is  not  enough, 
however,  to  set  up  property  in  a  third  person ;  this  must  be  followed  by 
proof  showing  some  right  or  claim  to  the  goods,  derived  by  the  defendant 
from  the  true  owner.  (2) 

A  constable  or  sheriff  having  levied  on  goods  by  virtue  of  an  attach- 
ment or  execution,  has  such  a  special  property  in  them,  that  he  may 
maintain  trover  against  any  person,  who,  without  right,  takes  them  away, 
either  from  the  officer  himself,  or  from  any  other  person  with  whom  they 
are  deposited  merely  for  safe  keeping,  (a)  And  if,  after  seizing  the 
goods,  they  be  delivered  to  a  third  person  on  his  giving  a  receipt  prom- 
ising to  redeliver  them,  and  the  receiptor  afterwards  refuse  to  comply 
with  his  promise,  the  officer  may  bring  either  replevin  or  trover  for  the 
goods,  or  assumpsit  upon  the  receipt,  at  his  election.  The  officer's  right 
of  property  is  in  no  way  affected  by  the  circumstance  that  the  levy  is 
wantonly  excessive.(l)  If  the  action  be  against  the  defendant  in  the 
execution,  the  production  and  proof  of  the  execution  and  levy  is  enough, 
without  showing  a  judgment.(i)  So,  if  the  action  be  brought  by  the 
defendant  in  the  execution  against  the  officer,  for  taking  goods  under  it, 
the  latter  need  not  show  a  judgment.(c)  But  there  is  a  distinction  be- 
tween the  case  of  a  plaintiff,  at  whose  suit  an  execution  is  issued,  and 
that  of  the  officer.  The  former,  when  sued,  must  show  a  judgment,  if 
he  justify  under  the  process. (d)  Where  the  plaintiff  in  an  execation, 
however,  sues  the  officer  or  his  representatives,  for  money  collected  un- 
der the  same,  the  former  need  not  show  a  judgment. (e)  And  the  officer, 
to  recover  the  purchase  money  from  his  vendee,  need  not  produce  the 
judgment,  but  only  the  process  upon  which  he  sold,  and  prove  the  sale.(/) 
An  officer  who  sues  a  mere  stranger,  having  no  pretence  of  title,  in  tres- 
pass or  trover,  for  intermeddling  with  goods  levied  on  by  him  under  an 
execution,  need  not  show  a  judgment.(g)    So,  where  an  officer  is  sued 


(y)  11  Wen.  54,  and  case  referred  to  (c)  See  cases  cited  by  Savage,  Cb.  J. 

in  note,  id.  67,  12  Wen.  75.    See  also  Cowen  &  mil'* 

(«)  Id.    16  id.  562,  71.  Notes  to  Ph.  Ev.  p.  1078. 

(a)  1  Cowen,  322.    2  Hall's  Super.  (d)  1  Monroe's  R.  10.    lSalk.406,9. 

Ct.  R.  425.    3  Hill,  215.  U)  See  13  Wen.  35,  40. 


% 


(6)  2  John.  46.    6  id.  195.    7  id.  32.        (/)  5  Watts'  R.  515. 
12  id.  395.    16  id.  106.    8  Wen.  445.        (g)  6  John.  195.    7  id.  82.    8  Wso. 

See  also  12  id.  74.    IS  id.  296,  &c.    16  445.    2  Saund.  47. 
id.  562. 

(1)  8  Hill,  215,  per  Cowen,  J. 
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by  stich  straoger  ;(A)  otherwise,  however,  where  a  stranger,  suing  the 
officer,  shows  in  himself  a  title  to  the  property,  anterior  to  the  levy,  and 
good  as  against  the  defendant  in  the  execution  ;  for  then  the  officer^  in 
order  to  defend  himself,  can  only  do  so  by  attacking  such  title  as  void 
for  fraud  in  respect  to  creditors,  in  which  case  he  is  bound  to  show  a 
judgment,  (i)  The  officer's  right  to  sue  an  officious  stranger^  as  above 
mentioned,  depends  upon  his  special  property  and  his  liability  over. 
His  process  and  levy  in  such  case  show  hiii),  prima fade^  entitled  to  the 
property  ;  but  where  he  establishes  no  prior  actual  possession^  the  de- 
fendant may  defeat  the  suit  by  proving  that  the  officer's  process  was 
voidj  as  having  been  issued  upon  a  judgment  obtained  without  jurisdie 
tion.  For,  in  that  event,  it  appears  that  the  officer  has  no  special  prop- 
erty, and  is  not  liable  over.(  J)  His  endorsement  of  levy  and  possession 
taken,  is,  it  seems,  sufficient  to  show  an  actual  possession  in  the  first  in- 
'  stance ;  but  where  the  process  is  impeached,  as  utterly  void,  for  any 
cause,  if  he  would  maintain  his  action  on  the  ground  of  prior  possession, 
be  should  go  further  and  show  such  possession  by  better  evidence.(ft) 
And  where  an  officer  sues  to  recover  property  levied  on  by  him,  and  it 
appears  clearly  that  the  plaintiff  in  the  execution  is  the  real  prosecutor, 
tbe  officer  being  merely  a  nominal  party,  he  must  show  a  valid 
judgment.(/) 

Where  a  purchaser  through  sale  under  a  judgment  and  execution, 
sues  as  such,  to  recover  the  property  purchased,  he  must,  in  general, 
produce  the  judgment,  execution,  &c.  ;  for  they  are  parts  of  his  title  : 
and  this  rule  applies  to  personal  as  well  as  real  property. (m) 

The  taking  a  bond  or  receipt  from  a  third  person,  commonly  called  a 
receiptor,  and  leaving  the  goods  in  his  possession  to  be  produced  on  the 
day  of  sale,  does  not  divest  the  officer  of  his  special  interest,  but  he  may, 
notwithstanding,  maintain  trover  for  them  ;(n)  and  the  receiptor  has 
neither  a  general  nor  special  property  in  the  goods.  He  is  the  mere 
servant  or  agent  of  the  officer,  and  cannot  maintain  trover  in  his  own 
name,  though  the  property  be  taken  and  converted  by  a  stranger,  (o) 

Actual  possession  is  not  necessary  to  maintain  this  action.  A  right 
of  possession  is  sufficient ;  as  if  a  man  contract  to  sell  or  deliver  me 
:goods,  which  he  tenders  to  me,  but  I  refuse  to  take  them  ;  although  his 
contract  is  discharged,  yet  the  right  of  the  goods  passes  to  me,  and  I 


?, 


'&)  See  6  John.  195.  (m)  For  these  remarks  in  rehition  to 

i)  Per  Walworth,  Ch.  16  Wen.  514,    suits  by  and  against  officer*,  &c.,  see 

S16,  17.  Cowen  It  Hill's  notes  to  Ph.  Ev.  p.  1078, 


f)  16  Wen.  562.  9,  and  tbe  cased  thertf  cited. 

[k)  Id.  569,  70.  (n)  2  Hall's  Supei 

[I)  Id.  (0)  7  Cowen,  294. 
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can  sue  the  Tender,  or  any  other  person,  for  converting  them.(p)  And 
if  goods  are  sold  to  be  paid  for  within  a  limited  period,  and  'under  an 
arrangement  that  if  they  are  not  removed  at  the  end  of  that  time, 
warehouse  rent  shall  be  paid  for  them,  the  property  in  the  goods  is  rested 
absolutely  in  the  purchaser  from  the  day  of  sale.(9)  And  sO)  where  t 
man  is  indebted  to  me,  alid  I  agree  to  take  certain  goods  in  satisfactioo 
of  the  debt,  but  he  converts  them,  trover  lies  at  my  suit  against  him.(r) 
But  in  these  cases  the  goods  must  be  severed,  vreighed,  laid  out,  or 
otherwise  particularized  by  the  debtqr.  For  where  the  goods  which  I 
am  to  receive  of  the  debtor  are  mixed  with  others,  as  where  I  am  to  re- 
ceive, by  delivery  of  the  debtor,  a  certain  quantity  of  coal,  mixed  with 
others  at  the  pit,(^)  of  flax,  mixed  with  other  flax  at  the  wharf,(/)  or 
hemp  in  the  same  situation,(u)  or  skins,  to  be  counted  out  by  the  seller, 
in  order  to  ascertain  the  price,(v)  or  starch  at  so  much  per  hundred 
weight,  to  be  weighed  and  delivered,(to)  or,  indeed,  where  any  act  jet 
remains  to  be  done  by  the  seller,  in  order  to  ascertain  and  offer  the  sub- 
ject for  sale,  trover  will  not  lie,  because  the  goods  are  not  identified,  and 
the  tender  is  incomplete.  And  even  where  a  part  is  delivered,  trover 
Will  not  lie  for  the  residuei(a;)  And  if  a  person  contract  with  another 
for  a  chattel  which  is  not  in  existence  at  the  time  of  the  contract,  though 
he  pay  the  whole  value  in  advance,  and  the  other  proceed  to  execute 
the  order,  the  buyer  acquires  no  property  in  the  chattel  until  it  is  finish* 
ed  and  delivered  to  him,  and  therefore  trover  cannot  be  maintained  for 
it.(y)  And  the  true  inquiry  in  all  these  cases  is,  whether  the  property 
has  so  far  passed,  and  been  delivered,  as  to  remain  at  the  risk  of  the 
vendee.  In  the  latter  case,|it  is  said  to  be  executed;  in  the  former,  it  is 
merely  an  executory  contract ;  and  if  the  goods  are  stolen,  or  otherwise 
destroyed,  the  vendor  must  abide  the  loss.(z) 

An  executor  may  maintain  this  action  upon  the  possession  of  his  ter 
tator.  The  personal  property  of  the  testator  is  vested  in  him  $  and  al- 
though he  may  not  have  the  actual  possession,  he  has  a  right  to  the 
possession. (a)  So  it  was  held,  in  Massachusetts,  that  the  executor  of  a 
deputy  sheriff  might  maintain  trover  for  the  conversion  of  property  at- 
tached by  the  testator  ;(i)  and  so  a  factor,  to  whom  goods  have  been 


(p)  2  Hoot,  55.    8  John.  474.   1  Root,        (v)  2  Oimp.  240. 


443.    See  11  Kast,  210.    6  id.  614.     15        (10)  6  East,  614. 
.100.  (x)  Id. 

(q)  8ee  15  Petersd.  Abr.  193,  n.  (y)  See  15  Petand.  Abr.  193,  n. 


id.  100.  (x)  Id. 

(y)  Se 

r)  1  BaU.  68.  (z)  15  John.  349. 


8)  3  John.  Caa.  243.  (a)  Latch,  214,  cited  7  T.  R.  la   1 

0  2  Maule  &  Selw.  397.  McCord,  429.    2  Bailey,  174. 

(u)  5  Taunt.  617.  (6)  1  Pick.  R.  389. 
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consigned)  and  who  has  never  received  them,  may  support  this  action. (c) 
And  this  action  will  lie  by  a  son  entitled  to  succeed  to  the  possession  of 
personal  esiatCy  on  the  decease  of  his  father,  where  it  is  not  shown  that 
administration  has  been  granted  to  any  one ;  especially  when  the  right  of 
the  plaintiff  to  the  property  claimed  has  been  admitted. (d) 

But  where  a  person  leased  a  house,  with  the  furniture  therein,  to  an- 
other for  a  certain  time,  and  dtiring  the  term,  the  furniture  was  taken  in 
execution  by  the  sheriff,  at  the  suit  of  A.,  against  a  person  to  whom  the 
furniture  formerly  belonged  ;  it  was  held  that  the  landlord  could  not 
maintain  trover  against  the  sheriff  for  the  value  of  the  furniture,  because 
the  plaintiff  had  not  a  right  of  possession  during  the  demise,{e)  And 
the  action  will  not  lie  for  goods  awarded  to  be  delivered  to  the  plaintiff, 
on  paying  a  certain  sum,  the  plaintiff  having  tendered  the  money,  which 
was  refused  by  the  defendant.  The  case  would  be  different  if  the  mo- 
ne^  should  be  accepted  ;  /or  that  would  amount  to  a  ratification  of  the 
award,  and  an  assent  on  the  part  of  the  defendant  to  the  transfer  of  the 
property .(/) 

*  The  plaintiff  must  show  a  present  right  of  possession  in  the  chattel. 
If  it  appear  to  have  been  pledged  by  the  plaintiff's  vendor,  before  the 
sale,  in  order  to  secure  a  debt  or  duty  to  a  third  person,  the  plaintiff  can- 
not recover,  unless  he;  show  such  debt  or  duty  to  have  been  discharged, 
or  that  the  operation  of  the  pledge  has  ceased  in  some  other  way.(g) 
And  one  who  claims  property  in  himself  in  the  chattel  in  question,  is  a 
competent  witness  for  the  defendant  to  show  such  property,  whether  it 
be  special  or  general. (A) 

Another  rule,  nearly  allied  to  the  above  doctrine  is,  that  where  a 
manufacturer  or  mechanic,  &c.  is  employed  by  me,  in  manufacturing  or 
building  a  specific  article  for  me  $  if  it  be  out  of  his  materials  alone^  or 
if  the  principal  part  of  the  materials  belong  to  him,  the  property  of  the 
article  is  in  him  till  completed  and  delivered  ;  but  if  the  principal  part 
of  the  materials  be  mine,  the  property  all  along  continues  in  me,  and  it 
is  accordingly  subjected  to  execution  against  us  respectively,  or  we  may 
respectively  maintain  trover  for  it,  under  tLe  above  rule,  if  taken  and 
converted. (i)  Thus,  where  a  mechanic  contracts  to  build  my  ship,  out 
of  materials  mostly  furnished  by  me  ;  the  property  in  the  ship,  both  be- 


(c)  7  Cowen,  328.    See  15  Petersd.  (/)  15  East,  100. 

Abr.  192,  Q.    See  ante,  p.  321.  (g)  9  Cowen,  52. 

Cd)  7  Wen.  354.  (A)  Id. 

(«)  7  T.  R.  9.  (i)  7  John.  473. 
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fore  and  after  it  is  finished,  belongs  to  me,  and  cannot  be  taken  od  ep 
ecution  against  the  mechanic,  (j') 

And  so,  where  I  deliver  black  salts  to  a  man,  to  manufacture  into 
pearl  ashes,  which  he  does  accordingly,  and  places  the  ashes  in  the 
street,  to  be  at  my  disposal ;  if  they  are  converted,  I  may  have  this  ac- 
tion for  them. (A) 

And  so,  where  a  man  takes  raw  materials  belonging  to  me  to  work 
up  into  manufactured  articles  on  shares,  and  agrees  to  give  me  security 
for  my  share,  payable  at  a  future  day,  and,  before  doing  so,  disposes  of 
the  property,  I  can  maintain  trover  for  my  share  of  the  property.  Hie 
agreement  to  give  security  does  not  change  the  nature  of  his  liability, if 
the  security  be  not  in  fact  given. (/) 

Where  H.,  being  indebted  to  J.,  agreed  with  the  latter  to  take  his 
corn,  and  manufacture  it  into  whiskey,  and  that  the  latter  should  sell 
the  whiskey,  crediting  H.  with  what  it  brought  beyond  the  price  of  the 
corn ;  the  whiskey  being  manufactured  and  delivered  to  S.  for  sale,  it 
was  held,  that  H.  had  no  interest  whatever  in  the  whiskey. (tn) 

Another  rule,  proper  to  be  noticed  as  connected  with  this  subject  iS) 
that  where  personal  property  is  taken  wrongfully,  the  taker  cannot  bj 
any  act  of  his  own,  acquire  title,  unless  he  destroy  the  identity  of  the 
thing,  or  annex  it  to  and  make  it  a  part  of  some  other  thing  which  is  the 
principal,  or  change  its  nature  from  personal  to  real  property. (n)  Thus, 
where  one  takes  trees  and  saws  them  into  boards  or  plank,  the  owner  of 
the  trees  may  take  the  boards  or  plank  ;  or  bring  trover  for  thein.(tf) 
And  the  value  of  the  boards  or  plank  shall,  in  such  case,  be  the  measure 
of  damages.(p)  So  cloth  made  into  a  garment,  leather  into  shoes, 
trees  squared  into  timber,  and  iron  made  into  barS)  may  be  reclaimed  by 
the  original  owner  in  their  new  and  improved  state ;  and  if  he  may  re 
claim  them,  it  follows  that  he  may  bring  trover  for  them.  But  if  the 
identity  of  the  thing  be  destroyed — as  if  money  be  changed  into  a  cup, 
or  grain  into  malt — or  it  be  annexed  to  and  made  a  part  of  some  oth- 
er thing,  which  is  the  principal ;  or  be  changed  in  its  nature  from  per- 
sonal to  real  property — as  where  it  is  worked  into  a  dwelling  bouse ;  io 
such  cases  trover  cannot  be  maintained,  within  the  above  rttle.(9) 

And  where  a  party  becomes  possessed  of  another's  property — ^for  is- 


« 


f)  7  John.  473.  (o)  Id. 

0  10  id.  287.  (p)  Id. 

I)  12  Wen.  51.  (q)  See  opinion  of  &e  wnat,  id.  95, 

m)  7  Cowen,  828.  97,  8. 

>)  Id.  96. 


J 
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stance  a  wagon-^and  changes  part  of  its  appendages,  by  substituting 
whifiSetrees  and  devices  for  those  attached' to  it  when  it  came  into  his 
possession,  and  the  owner  repossesses  himself  of  the  wagon,  without 
knowledge  of  the  change  in  its  appendages,  trespass  cannot  be  main- 
tained against  him  for  the  substituted  articles.  The  remedy  of  the  party 
in  such  case,  if  any,  is  by  action  of  trover^  after  a  demand  and  re- 
fusal.{T) 

A  mere  gift  of  property,  unless  there  be  some  act  of  delivery,  will 
not  pass  a  title  to  the  donee,  so  as  to  entitle  him  to  recover  for  it  in  any 
action.(s)  As  if  one  should  say  to  another,  '^  I  will  give  you  the  com 
growing  in  thatfield'^^  unless  it  be  delivered,  the  donee  is  a  trespasser, 
if  be  take  it  away.(^)  But  a  delivery  may  be  inferred  by  the  justice  or 
jury,  from  circumstances,  the  same  as  in  other  cases.  And  where  a  fa- 
ther bought  a  lottery  ticket,  which  he  declared  he  gave  to  his  infant 
daughter  £.,  wrote  her  name  upon  it,  and  admitted  the  gift  after  it  had 
drawn  a  prize,  and  said  that  the  prize  money  was  hers ;  it  was  held  that 
the  jury  might  infer  all  the  formality  requisite  to  a  gift,  and  that  the 
prize  money  belonged  to  the  daughter.(u)  (2) 

This  action  is  confined  to  the  conversion  of  some  personal  chattel^  and 
it  does  not  lie  for  fixtures,  hy  that  name,  nor  for  injuries  to  land  or  oth- 
er real  property,  even  by  severance  of  a  part  of  what  property  belongs 
to  the  freehold^  unless  there  has  also  been  an  asportation  ;  but  the  form 
of  action  should  be  trespass.  An  in-coming  tenant,  though  entitled  to 
the  growing  crops,  cannot  support  trover  against  the  out-going  tenant 
for  taking  them  away,  nor  is  that  form  of  action  proper  to  try  a  right  to 
land.  But  if  after  severance  from  the  freehold,  as  in  the  case  of  trees 
or  fixtures,  the  property  severed  be  taken  away,  or  if  coals  dug  in  a 
pit  be  afterwards  thrown  out,  trover  may  be  supported.  It  lies  for  a 
deed  relating  to  land  ;(v)  and  for  money,  though  it  be  not  in  a  bag,  or 
otherwise  distinguishable  from  other  coin,  because  the  thing  itself  is  not 
to  be  recovered  in  this  action,  but  merely  damages  for  the  conversion. 
Trover  is  preferable  to  an  action  of  assumpsit,  when  the  defendant  has 
converted  the  produce  of  a  bill,  &c.  and  has  become  bankrupt  and  ob- 
tained his  certificate ;  because  to  the  former  action  the  certificate  could 
afford  no  defence.    Trover  does  not  lie  for  money  had  and  received 


(r)  13  Wen.  296. 

(•)  2  Str.  966.    2  John.  52.    7  id.        (u)  10  id.  293;  and  see  2  Str.  966. 
96.    10  id.  93.    12  id.  188. 

(2)  As  to  what  constitutes  a  delivery*  see  ante,  p.  61,  62 ;  and  see  also  2  Hall's 
Super,  a.  R.  661,  669. 
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generally.  In  other  respects,  trover,  in  general,  lies  for  the  conversion 
of  any  personal  property  in  which  the  plaintiff  has  a  general  special  prop- 
erty ;  but  it  does  not  lie  for  the  conversion  of  a  record,  because  a  record 
is  not  private  property ;  but  it  may  be  supported  for  the  copy  of  a 
record,  which  is  private  property. (u>) 

Trover  lies  for  animals,  naturally  wild,  if  tamed,  and  this  although 
they  may  have  strayed  away,  unless  they  have  regained  their  natural 
liberty.  Under  these  circumstances  it  was  held  to  lie  for  wild  geese.(2) 
In  these  animals,  the  owner  is  said  to  have  a  qiuUified  property,  as  con- 
tradistinguished from  an  absolute  property^  which  he  ha&  in  tame  ani- 
mals. Thus,  deer  in  a  tpark,  hares  or  rabbits,  in  an  enclosed  warren, 
doves  in  a  dove  house,  pheasants  or  partridges  in  a  mew,  hawks  that  are 
fed  and  commanded  by  the  owner,  and  fish  in  a  private  pond  or  trunk, 
are  the  property  of  the  one  who  has  reclaimed  them  from  their  wild 
state ;  but  they  continue  his  no  longer,  when  they  have  regained  their 
natural  liberty.  They  do  not,  however,  regain  this  liberty,  merely  by 
being  let  loose,  because  many  of  these  animals  go  and  return  at  pleas- 
ure ;  and  as  long  as  they  do  so,  and  do  not  deviate  from  their  usual 
time  of  returning,  the  private  ownership  still  continues.  And  the  recor- 
ery  in  the  10th  John.  102,  was  on  the  ground  that  the  wild  geese  in 
question  had  been  tamed,  and  lost  the  power  or  disposition  to  fly  away, 
and  although  they  had  twice  before  strayed,  this  was  held  no  ex- 
cuse for  the  defendant's  conversion.  The  true  question  seems  to  be, 
whether  the  animal  have  lost  all  disposition  to  return.  If  so,  he  may 
be  said  to  have  regained  his  natural  liberty.(y)  Bees,  when  hived,  are 
of  this  description  of  qualified  property ;  but  the  mere  finding  a  bee 
tree  on  another's  soil,  and  marking  it,  does  not  confer  a  special  property 
in  the  person  so  marking ;  but  the  bees  in  their  then  state  belong,  as  a 
qualified  property,  to  the  owner  of  the  soil  where  the  tree  stands.(£) 
This  seems  to  be  upon  the  general  principle,  that  wild  animals  also  be- 
long to  the  owner  of  the  soil,  in  certain  cases,  by  reason  of  their  inahU^ 
ity  to  get  away^  as  where  young  birds  are  hatched  on  a  man's  trees,  or 
conies  or  other  creatures,  make  their  nests  or  burrows  on  his  land,  and 
have  young  ones  there  ;  he  has  a  qualified  property  in  them  until  they 
are  able  to  escape,  and  trover  would  lie  for  taking  or  converting  them«(a) 
But  in  order  to  acquire  property  in  a  fox,  or  other  wild  animal,  by  hunt- 


(w)  See  1  Chit.  PI.  5th  Am.  from  4th  (y)  See  2  Bl.  Com.  891,  2. 

Lend.  ed.  135, 6,  7,  and  notes.    See  also  {z)  7  John.  16. 

2  De?.  R.  372.    15  Mass.  R.  204.  (a)  2  fil.  Com,  894. 

(x)  10  John.  102. 
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ing  him,  it  is  necessary  that  the  hunter  actually  take  him,  or  reduce  him 
to  such  a  situation  by  wounds^  traps  or  nets,  that  he  canmot  escape. 
Merely  being  on  the  poirit  of  taking  Atm,  though  he  have  chased  him 
with  his  hounds  all  day,  will  not  give  him  such  a  right  as  to  enable 
him  to  recover  in  an  action  against  a  person  who  should  then  step  in 
and  kill  and  carry  him  off.(ii) 

It  is  proper  to  remark  that  the  young  ones  of  a  tame  animal,  as  lambs, 
calves,  kids',  pigs,  &c.  belong,  ds  a  general  rule^  to  the  hirer  of  that 
animal  for  a  time,  unless  it  be  otherwise  agreed  between  him  and  the 
owner.(c) 

If  goods  attached,  or  taken  in  execution  by  an  officer,  be  lost  or  de- 
stroyed without  his  default,  trover  or  other  action  does  not  lie  for 
them.(cl) 

This  action  will  not  lie  for  goods  delivered  in  payment  of  a  usurious 
debt.  The  only  remedy  in  such  case  is  upon  the  statute,  to  recover  the 
excess  beyond  legal  interest ;  but  it  seems,  that  where  goods  are  deliv- 
ered in  mortgage  to  secure  a  usurious  debt,  or  upon  any  usurious  con- 
sideration, the  contract  being  void,  trover  ]ies.(e) 

Bt  and  against  whom  this  action  lies. 

Trover  lies  for  me  against  any  person  who  has  taken  or  received  my 
goods,  in  any  manner,  except  by  a  sale  from  me  to  him,  even  though 
my  bailee  of  the  goods  may  have  sold  or  pledged  them  to  him.  The 
only  exception  is  that  of  a  bill  or  note,>transferred  in  the  fair  course  of 
trade.  Here  the  owner  cannot  recover  if,  even  though  it  were  lost  by 
or  stolen  from  him. 

If  my  goods  are  converted,  though  they  are  afterwards  delivered  to, 
and  accepted  by  me,  yet  my  action  lies ;  and  the  delivery  and  receipt 
only  go  to  mitigate  the  damages.  Thus,  if  a  man  rides  my  horse,  and 
afterwards  delivers  him  to  me,  or  otherwise  exceeds  or  abuses  his 
right,  as  a  bailee  of  my  property,  as  by  using  it,  or  disposing  of  it, 
contrary  to  our  agreement,  or  keeping  it  beyond  the  time  for  which  it 
was  delivered  to  him,  and  refusing  to  deliver  it  on  demand,  he  is  guilty 
of  a  conversion  in  each  of  these  cases ;(/)  and  though  the  property  is 
restored,  he  is  liable  in  this  action  for  the  damages  ;  for  this  abuse  of  the 
property,  or  refusing  to  deliver  it,  was  an  actual  conversion  in  law.(g) 

Where  the  agent  of  the  owner  of  a  watch  delivered  it  to  a  third  per- 
son, for  the  purpose  of  having  its  value  appraised  by  a  watchmaker, 


6)  3  Caines,  175.  (/)  See  Bac.  Abr.  tit.  Trover,  (E). 

^c)  8  John.  485.  5  Masg.  R.  104. 

^d)  6  id.  9.  (g)  6  Mod.  212.    10  John.  162.    5 

[$)  7  Cowen,  290.  Mass.  R.  105, 6,  per  Panons,  Ch.  J. 

Vol.  L  42 
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with  the  view  to  a  purchase  or  loan  to  be  made  upon  the  watch  as  seen- 
rity^  and  the  watch  was  accordingly  put  into  the  hands  of  a  watch- 
maker, and  while  in  his  hands  was  levied  upon  and  taken  by  an  officer, 
by  virtue  of  an  execution  against  the  agent ;  it  was  held,  that  an  action 
of  trover  lay  by  the  owner  against  such  third  person,  especially  as  there 
was  reason  to  suspect  collusion  between  him  and  the  ofl$cer.(A) 

A  bailee,  in  certain  cases,  has  a  lien  on  the  goods  bailed ;  that  is,  a 
right  to  detain  them  until  a  sum  of  money  be  paid,  either  for  somethbg 
done  to,  or  about  such  goods,  or  money  advanced  on  their  account.  In 
these  cases,  unless  the  money  due  be  first  paid  or  tendered,  they  may  be 
detained,  notwithstanding  a  demand  from  the  owner.(t)  But  if  one 
having  a  lien  upon  goods,  claim  to  retain  them  upon  a  different  ground, 
when  demanded  of  him,  making  no  mention  of  the  lien,  he  is  liable  in 
trover,  without  the  necessity  of  showing  a  satisfaction  of  the  lien  or  a 
tender  of  the  amount.(j) 

The  lien  is  either  general  or  5pect/ic.  General^  as  where  goods  are 
placed  in  my  hands,  and  the  law  gives  me  a  right  to  detain  them,  until 
all  the  money  or  balances  due  to  me  from  the  bailor  are  paid.  This 
kind  of  lien  is  founded  on  custom,  and  is  not  favored  by  the  law.  It  re- 
quires strong  evidence  of  a  settled  and  uniform  usage,  or  of  a  particular 
mode  of  dealing  between  the  parties,  to  establish  it.  By  the  custom  of 
the  trade,  an  agent  may  have  a  lien  upon  the  property  of  his  employer, 
entrusted  to  him  in  the  course  of  that  trade,  not  only  in  respect  to  the 
management  of  that  property,  but  for  his  general  balance  of  accounts. 
The  usage  of  any  trade,  sufficient  to  establish  a  general  lien,  must,  how- 
ever, have  been  so  uniform  and  notorious,  as  to  warrant  the  inference 
that  the  party  against  whom  the  right  is  claimed  had  knowledge  of  it. 
This  general  lien  may  also  be  created  by  express  agreement ;  as  where 
one  or  more  persons  give  notice  that  they  will  not  receive  any  property, 
for  the  purposes  of  their  trade  or  business,  except  on  condition  that  they 
shall  have  a  lien  upon  it,  not  only  in  respect  to  the  charges  arising  on 
the  particular  goods,  but  for  the  general  balance  of  their  account.  All 
persons  who  afterwards  deal  with  them,  with  the  knowledge  of  such 
notice,  will  be  deemed  to  have  acceded  to  that  agreement.(3)  And  it 
is  always  competent  for  the  parties  to  create  a  lien  or  pledge,  by  their 
agreement,  to  any  extent  they  choose.    It  has  been  decided  that  attor- 


(A)  9  Wen.  167.  (J)  1  Gamp.  410.    See  alto  9  Dowl. 

(i)  9  Cowen,  52,    6  Wen.  608.  &  Kyi.  31 . 

(3)  See  2  Kent's  Com.  9d  ed.  696. 
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neyS)  bankers,  brokers,  calico  printers,  factors,  fullers  in  some  places, 
and  packers  and  wharfingers  have  by  custom  a  general  lien. (4) 

A  specific  or  particular  /ten,  is  where  the  bailee  has  a  right  to  detain 
the  goods  until  he  is  paid  for  his  labor  employed,  or  expenses  bestowed 
by  him,  upon  the  identical  goods  bailed  to  him,  and  nothing  more.  This 
kind  of  lien  is  favorec]  in  law. (5)  It  is  said  that  all  tradesmen  have  a 
particular  lien. (A;)  Thus,  a  common  carrier  may  detain,  till  paid  for 
carrying  the  goods ;  so  an  innkeeper  may  detain  a  horse,  till  paid  for 
his  keeping ;  a  farrier,  till  he  is  paid  for  shoeing  the  horse ;  and  the 
same  right  applies  to  a  miller,  printer,  tailor,  dyer,  wharfinger,  or  who- 
ever takes  property  in  the  way  of  his  trade  or  occupation,  to  bestow  la- 
bor or  expense  upon  it ;  and  it  extends  to  the  whole  of  one  entire  work 
upon  one  single  subject,  in  like  manner  as  a  carrier  has  a  lien  on  the 
entire  cargo  for  his  whole  freight.(/)  (6)  A  workman  who  bestows  la^ 
bor  on  a  chattel  for  a  stipulated  sum,  may  detain  the  chattel  till  the 
price  is  paid,  although  it  be  delivered  at  different  times,  if  the  work  to 
be  done  under  the  agreement  be  entire,  (m) 

Possession  is  necessary  to  create  a  lien,  and  it  exists  during  such  time 
only  as  the  party  has  possession,  either  by  himself  or  his  agent,  of  the 
property ;  if  the  owner  of  the  lien  parts  with  the  possession  after  the 
lien  has  attached,  as  a  general  rule,  the  lien  is  lost  ;(n)  especially  if  the 
goods  be  delivered  to  the  general  owner.  It  has  accordingly  been  held, 
by  the  court  of  errors,  that  where  the  owners  of  a  saw-mill  permitted 
boards  sawed  by  them  at  a  stipulated  price,  to  be  removed  from  their 
mill-yard  to  the  bank  of  a  canal  at  the  distance  of  half  a  mile  from  the 
mill,  they  had  lost  their  lien,  in  respect  to  third  persons;  although  it 
vas  expressly  stipulated  between  the  parties  that  the  lien  should  con- 
tinue notwithstanding  the  removal. (7)  Yet  a  party  having  a  lien  upon 
goods  may  transfer  the  possession,  subject  to  the  lien^  to  a  third  person, 
vtho  may  lawfully  hold  the  property  until  the  lien  is  discharged  ;  but  if 
the  transferee  sell  the  goods,  the  owner  is  remitted  to  his  original  rights, 
freed  from  the  lien,  and  may  bring  trover  against  the  transferee.  Tres- 
pass is  not  the  proper  action. (8)  But  parting  with  the  possession  of 
part  of  the  goods  will  not  destroy  the  lien  upon  the  remainder  ;(o)  pro- 
vided the  holder  of  the  lien  retains  either  actual  or  constructive  posses- 


I 


k)  1  Atk.  228.     •  (n)  1  Eagt,  4.    26  Wen.  467. 

0  See  Bac.  Abr.  tit  Trover,  (E.)  (o)  3  Maule  &  Selw.  168. 
m)  5  Maule  &  Selw.  180.    3  id.  167. 

4)  See  Mont  Law  of  Lien,  32.  (7)  26  Wen.  467. 

'6)  See  2  Kent's  Coax,  Sd  ed.  638.  (8;  19  id.  431. 
'6)  Id.  634,  635. 
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sion  of  the  residue.  (9)  So,  of  parting  ^vith  goods  upon  a  condition  which 
is  not  performed. 

Where  a  brickmaker  manufactured  a  quantity  of  bricks  on  a  brickyard 
furnished  by  one,  who  likewise  supplied  the  wood  and  all  other  necessa- 
ries to  carry  on  the  work,  and  who  agreed  to  pay  the  workmen  $1,75 
for  every  1000  bricks  made  and  shipped,  on  the  return  of  the  vessel  in 
which  the  same  were  carried  to  market ;  it  was  held,  that  the  brick- 
maker  had  a  particular  lien  on  the  article  manufactured  by  him,  until  he 
had  parted  with  the  possession  of  it.(p) 

A  person  engaging  to  supply  one  entire  work,  has  a  lien  for  the  price, 
or  balance  due,  upon  every  individual  parcel  of  it ;  so  that  after  deliver- 
ing a  part,  he  may  retain  the  residue  for  such  price  or  balance.(9) 

Where  a  contract  is  entered  into,  by  which  a  party  agrees  to  mana- 
facture  boards  for  another,  and  to  transport  them  to  market  at  a  stipu- 
lated price,  and  provision  is  made  by  the  contract,  giving  the  manfac- 
turer  a  lien  upon  the  boards  which  shall  be  delivered  by  him  after  the 
delivery  of  a  specified  quantity  ;  if  the  whole  quantity  of  boards  made 
is  not  sufficient  to  enable  the  manufacturer  to  deliver  the  specified  quan- 
tity and  satisfy  his  lien,  and  such  inability  is  caused  by  the  omission 
of  the  other  party  to  supply  him  with  a  sufficient  number  of  saw-logs 
out  of  which  to  manufacture  boards,  the  common  law  lien  attaches 
to  the  last  quantity  manufactured,  notwithstanding  the  special  agree- 
ment, (r) 

A  mere  creditor  has  no  lien  upon  the  goods  of  his  debtor  which  may 
happen  to  be  in  his  hands,  and  he  cannot  therefore  apply  them  in  pay- 
ment of  his  demand.(s)  Where  one  advances  money  on  notes  deposited 
by  the  payee,  he  shall  have  a  lien  on  the  notes  to  the  extent  of  bis  ad- 
vances, though  the  notes  were  given  to  the  payee  for  the  debt  of  a  third 
person,  if  such  person  was  indebted  to  the  payee.(^) 

An  attorney,  or  solicitor,  has  a  lien  upon  his  client's  papers,  money, 
&c.  which  come  into  his  bands,  in  the  course  of  his  professional  business, 
until  his  bill  for  all  his  services  and  disbursements,  taxed  by  the  proper 
officer,  is  paid  to  him  ;  but  this  lien  is  only  commensurate  with  the  right 
which  the  party  has  in  the  papers,(10)  and  it  continues,  though  his 
client  become  insolvent.(u)    The  client  cannot  get  back  the  papers 


(p)  4  Wen.  292.  (0  1  Marsh.  109. 

(q)  3  Mnule  &  vSelw.  167.  (u)  See  Bac.  Abr.  tit  Attorney,  (R) 

(r)  1 1  Wen.  77.  Ante,  p.  76.      2  Kent**  Com.  8<i  td. 

(•)  15  Mara.  R.  490.  640.     1  Mauie  &  Selw.  535. 

(9)  26  Wen.  467.  (10)  4  Taunt.  807. 
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without  paying  what  is  due,  (whatever  becomes  of  the  suit,)  not  only 
in  respect  of  that  business  for  which  the  papers  were  used,  but  for  other 
business  done  by  him  in  his  professional  character. (v)  The  attorney's 
lien  for  costs  extends  to  judgments  recovered  by  him  ;  and  yet  a  bona 
fide  settlement  or  payment  by  the  debtor,  before  notice  of  the  lien,  will 
prevail  against  it ;  and  the  attorney's  lien  upon  a  judgment  yields  to 
the  debtor's  equitable  right  of  set-oir.(i{>)  He  may  compel  the  opposite 
party,  against  whom  he  has  obtained  a  judgment  or  decree  for  his  client, 
or  the  sheriff,  who  has  the  collection  or  enforcement  thereof  by  execu- 
tion, first  to  pay  him  his  costs  in  the  suit  against  his  client ;  and  if  the 
sheriff,  or  party,  pay  it  to  another,  after  notice  of  the  lien,  he  does  it  in 
his  own  wrong,  and  must  pay  it  over  again. (x)  But  an  attorney  has  no 
lien  upon  his  client's  money,  before  it  comes  into  his  hands,  to  satisfy  a 
demand  he  has  against  his  client  for  costs  in  other  suits.  As  has  been 
remarked,  he  has  a  lien  for  his  costs  in  the  particular  suit ;  but  even 
those  may  be  discharged  by  the  client,  unless  notice  has  been  given. 
With  that  exception,  an  attorney  has  no  lien  upon  any  thing  belonging 
to  his  client,  until  it  is  in  his  possession.  After  he  obtains  possession 
of  it,  he  would  have  a  right  to  retain  it  until  his  bill  for  all  his  profes- 
sional services  was  discharged. (^)  And  it  is  a  general  rule  that  every 
bailee  of  goods  for  hire  who  by  his  labor  and  skill  has  imparted 
to  them  an  additional  value  has  a  lien  on  them  for  his  reasonable 
charges.(ll) 

The  above  lien  by  manufacturers  and  mechanics,  was  intended  for  the 
benefit  of  trade  only,  and  a  farmer  who  pastures  my  cows,  horses,  &c. 
cannot  detain,  within  that  rule,  till  paid  for  their  keeping ;  and  so  of 
the  like  cases,  (z) 

It  was  accordingly  held,  in  a  recent  case,  that  one  who  merely  pro- 
vides food,  and  takes  care  of  animals — ^as  for  example  an  agister,  or  a 
Jivery  stable  keeper-r-has  no  lien  except  by  special  agreement. (12)  So 
of  an  innkeeper,  who  receives  the  horses  of  a  neighbor,  for  the  purpose 
of  feeding  and  keeping  them.  Otherwise,  however,  as  to  a  trainer  of 
horses,  and  perhaps  a  breaker  of  colts.     But  if  a  farmer  or  stable-keeper 


(v)  2  Jac.  &  Walk.  218.    a  Madd.  (w)  2  H.  Bl.  440.    8  John.  357. 

93.    An  attorney  may,  upon  reasonable  (x)  See  Bac.  Abr.  tit.  Attorney,  (E.) 

cause   and  reasonable  notice,  abandon  12  Wen.  261.    13  id.  649. 

the  conduct  of  a  suit,  and  still  recover  (y^  12  Wen.  261. 

his  costs  for  the  period  durine  which  he  (x)  Cro.  Car.  271. 
was  employed.    1  Moore  &  Malk.  538. 
9  Bing.  402.    3  Bam.  &  Adolph.  350. 

(11)  Per  Bronson,  J.,  3  HUl,  485.  (12)  Id.  ib. 
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receive  a  mare  for  the  purpose  of  her  being  covered  by  his  horse,  he 
\i^ill  have  a  specific  lien  for  the  charge  of  covering,  it  seeiDs.(13) 

A  person  who  saves  goods  from  a  ship  on  fire,  or  otherwise  in  dan- 
ger,(a)  or  goods  thrown  on  shore  from  the  wreck  of  a  ship,  has  a  lien 
for  the  salvage.(6)  This  is  only  in  cases  of  goods  lost  at  sea ;  and  it  has 
therefore  been  held,  that  where  timber  is  thrown  loose  by  the  flood  and 
washed  do^n  stream,  the  one  who  saves  it,  has  no  lien  for  salvage, 
though  it  be  a  navigable  river,  communicating  with  the  sea.(c)  And  so 
of  any  other  case  of  finding  and  preserving  goods.  And  though  the 
taking  care  of  property  found,  for  the  owner,  be  a  meritorious  act,  and 
one  which  may  entitle  the  party  to  a  reasonable  recompense,  to  be  re- 
covered in  an  action  of  assumpsit,  it  has  been  adjudged  not  to  give  a  lien 
in  favor  of  the  finder ;  and  he  is  bound  to  deliver  up  the  chattel  on  de- 
mand, and  may  then  recur  to  his  action  for  compensation. (d)  And  on 
the  same  principle,  where  a  pointer  dog  of  the  plaintiff,  strayed  into  the 
defendant's  possession  casually,  and  continued  there  tv^elve  months,  and 
he  refused  to  deliver  him  unless  twenty  shillings  were  paid  for  his  keep, 
it  was  held  that  he  had  no  lien  for  this  charge,  and  that  trover  well  lay 
upon  the  refusal. (e) 

I  confess  that  our  supreme  court,  in  Amory  v.  Flinn,  (10  John.  102,3,) 
seem  to  countenance  a  different  doctrine,  viz.  that  the  finder  and  pre- 
server of  an  estray,  may  detain  it,  till  amends  are  tendered,  for  his  ex- 
pense incurred,  but  nothing  more  ;  and  they  rely  upon  1  Roll.  Abr.879, 
c.  5,  Noy's  R.  144,  and  Salk.  686,  which  appear  to  bear  them  out  in  this 
doctrine.  So  that  the  case  of  th^  pointer  in  Blackstone,  may  perhaps, 
be  considered  as  overruled  ;(14)  and  I  think  further,  that  some  of  the 
remarks  of  Eyre,  Chief  Justice,  in  2  H.  Bl.  258,  may  be  considered  as 
of  doubtful  authority  at  least,  and  perhaps  as  overruled,  in  relation  to 
stray  animals  at  any  rate,  by  the  strong  intimation  of  the  supreme  court, 
in  Amory  v.  Flinn,  tkat  if  the  'person  who  takes  an  estray  and  keeps  it^is 
put  to  necessary  expense  in  securing  it^  such  expense  ought  to  he  refuni- 
ed;  which  expression  seems  to  extend  the  recompense,  as  well  to  the 
trouble  of  taking  and  securing^  as  the  expense  of  keeping,  and  one  would 
infer  from  the  case,  that  the  law  creates  a  lien  for  the  whole  trouble  and 


(a)  1  Ld.  Raym.  393.  5  Burr.  2732.        (d)  Id.  254,  258.     See  alio  2  Kent'* 
8  East,  57.  Com.  3d  ed.  635. 

(h)  Id.  (0  2  Bl.  1117. 

(c)  2  H.  Bl.  254. 

;i3)  3  Hill,  485. 

14)  It  ig  said  that  animals  upon  which  the  law  sets  no  value,  as  a  dog",  or  a  cat, 
and  animals /cris  naturcB,  as  a  bear  or  wolf,  caonot  be  considered  as  estiays.  (S» 
1  Tomlyn's  Law  Diet.  675.) 
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expense  of  both.  As  the  above  points  were  not,  however,  directly  before 
our  court,  in  the  case  mentioned,  they  may  still  be  considered  unsettled. 

It  is  provided  by  statute,(y*)  that  a  person  who  takes  up  strayed  horses, 
neat  cattle  or  sheep,  in  the  manner  and  at  the  times  therein  mentioned, 
may  demand  a  reasonable  charge  for  keeping  them.  This  is  entirely  in- 
dependent of  the  common  law,  and  does  not,  that  I  can  see,  affect  the 
rule  in  case  of  strays  not  enumerated  in  the  statute.(16) 

An  innkeeper  may  detain  a  horse,  till  paid  for  his  keeping,  whether 
the  owner  be  an  actual  guest  at  his  house  or  not ;  and  so  he  may  detain 
the  goods  of  his  guest  till  his  reckoning  be  paid.(^)  But  in  either  case, 
if  he  let  them  depart,  he  loses  his  lien,  although  they  are  again  returned 
into  his  custody  ;(16)  nor  can  he  in  any  case  detain  one  horse  for  the 
keeping  of  another.  As  if  one  bring  several  horses  to  an  inn,  and  after- 
wards takes  all  but  one  away,  the  innkeeper  may  not  sell  this  horse  for 
paymebt  for  the  debt  of  the  others. (A)  But  he  can  detain  a  horse  for  his 
own  keeping,  even  though  the  horse  be  stolen  and  delivered  to  him  without 
the  consent  of  the  owner  ;(t)  provided  he  had  no  notice  of  the  wrongful 
taking  ;  and  this  even  a^  against  the  true  owner.(17)  And  so,  where 
the  horse  is  wrongfully  seized  under  color  of  a  legal  proceeding,  unless 
he  knew  that  the  party  making  the  seizure  was  a  wrongdoer  at  the  time 
it  was  made.(  j') 

The  latest  case  upon  this  subject  is  that  of  Orinnell  v.  Cook,  (3  Hill, 
485,)  which  settles  many  important  principles  respecting  the  rights  and 
liabilities  of  innkeepers.  It  is  there  laid  down  that  an  innkeeper  is 
bound  to  receive  and  entertain  travellers,  and  is  answerable  for  the 
goods  of  a  guest  although  they  may  be  stolen  or  lost  without  any  fault 
on  his  part ;  and  that  on  account  of  this  extraordinary  liability  the  law 
gives  him  a  lien  on  the  goods,  for  the  satisfaction  of  his  reasonable 
charges.  But  that  this  lien  and  liability  do  not  exist  unless  the  owner 
of  the  goods  be  either  actually  or  constructively  the  guest  of  the  inn- 
keeper. And  the  case  of  Peet  v.  McGraw,  (25  Wen.  653,)  which  has 
been  supposed  to  establish  a  different  principle,  is  commented  on  by 
Bronson,  J.  and  explained  to  be  not  in  conflict  with  the  opinion  expressed 
in  Grinnell  v.  Cook.    It  was  also  decided  in  the  latter  case  that  in  order 


J/)  1 R.  S.  344.  (0  See  Jac.  Law  Die.  lit  Inii«.    Salk. 

g)  See  Jac.  Law  Die.  tit  Inns.  Salk.    388.     1   Str.  567.    2  Brownl.  254.     3 
Bulst  268,  9.    1  Rolle's  R.  449. 
ih)  7  Bulst  207, 217.  0)  3  Stark.  R.  172. 

(15^  Mr.  Kent  in  his  oommentariea  remaiks,  that  independent  of  the  statute, 
there  is  no  lien  upon  goods  found.    He  cites  no  authorities  for  his  opinion. 

(16)  8  Hill,  m. 

(17)  Id.  ib. 
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to  constitute  one  a  guest,  it  is  not  necessary  that  he  should  be  actually 
infra  hospitium  (within  the  house)  when  the  loss  happens,  or  the  lien 
accrues.  That  if  a  traveller,  having  stopped  at  an  inn,  leave  his  horse 
there,  and  go  out  to  dine  or  lodge  with  a  friend,  he  does  not  thereby 
cease  to  be  a  guest.  And  it  seems  the  same  rule  holds  good,  so  far  as 
relates  to  property  for  the  care  and  keeping  of  which  the  innkeeper  is  to 
receive  a  compensation,  though  the  traveller  leave  the  inn  and  go  to  a 
neighboring  town  intending  to  be  absent  several  days.  Otherwise  how- 
ever, in  respect  to  inanimate  property  from  which  the  host  derives  do 
ad  vantage. (18)  Bronson,  J.  in  his  opinion,  observes  :  ^^  if  one  send  bis 
horse,  or  his  trunk,  in  advance  to  the  inn,  saying  he  will  soon  be  there 
himself,  it  may  be  that  he  should  be  deemed  a  guest  from  the  time  the 
property  is  taken  in  charge  by  the  host.  But  where  the  owner  has  never 
been  at  the  inn,  and  never  intends  to  go  there,  as  a  guest,  it  seems  to  me 
little  short  of  a  downright  absurdity  to  say  that  in  legal  contemplation 
he  is  a  guest."(19) 

And  where  horses  were  left  with  an  innkeeper,  by  one  of  his  neigh- 
bors, for  the  mere  purpose  of  being  fed  and  kept — the  latter  reserving 
the  right  of  taking  and  using  them  at  pleasure — it  was  held,  in  an  action 
by  the  innkeeper,  for  seizing  and  selling  them  on  an  execution  agabst 
the  owner,  that  the  former  had  no  lien,  and  could  not  recover.(l) 

It  was  formerly  held,  that  the  above  right  was  confined  to  innkeepers 
alone,  on  the  ground  that  they  were  obliged  to  receive  the  guest  and  bis 
horses  ;  but  that  it  did  not  extend  to  livery  stable  keepers,  because  they 
were  supposed  to  rely  upon  the  special  agreement  for  the  price. (A)  And 
it  was  held  in  the  case  of  Grinnell  v.  Cook,  above  referred  to,  that  one 
who  merely  provides  food  for,  and  takes  care  of,  animals — as  for  exam- 
ple, an  agister,  or  a  livery  stable  keeper — has  no  lien  except  by  special 
agreement.  We  have  already  seen  that  the  right  of  lien  is  not  now  con- 
fined to  that  class  of  persons  who  are  bound  to  serve  the  public,  bat  is 
extended  to  tailors,  dyers  and  other  tradesmen.  The  old  authorities  also 
went  to  establish  the  proposition,  that  the  lien  did  not  exist  where  there 
was  a  special  agreement  for  the  price.  Those  cases  have,  however,  been 
overruled,  and  it  is  now  settled  to  exist  equally,  whether  there  be  or  be 
not  an  agreement  for  the  price,  unless  there  be  a  future  time  of  payment 
fixed ;  and  then  the  special  agreement  would  be  inconsistent  with  the 
right  of  lien,  and  would  destroy  it. 


(k)  2  Esp.  Dig.  N.  Y.  ed.  195. 


(18)  25  Wen.  653.  (1)  Grinnell  v.  Cook,  3  Hill«  486. 

(19)  Id.    " 


490. 
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The  party  detaining  the  chattel  has  a  right,  by  virtue  of  his  lien,  to 
hold  it  as  a  pledge  or  security  for  the  debt,  but  not  to  sell  it.  It  ^as 
said  by  Popham,  Ch.  J.  in  the  Hostler^s  case^  (Yelv.  66,)  that  an  inn- 
keeper might  have  the  horse  of  his  guest  appraised  and  sold,  after  he  had 
eaten  as  much  as  he  tvas  worth ;  but  this  was  a  mere  extra-judicial  dftc- 
tum^  and  it  was  contrary  to  the  law,  as  it  had  been  previously,  and  as  it 
has  been  subsequently  adjudged. (tti)  It  is  supposed  that  the  only  way 
in  which  satisfaction  from  a  lien  can  be  enforced,  is  by  a  bill  in  chance- 
ry. A  factor  having  a  power  to  sell,  has  the  means  of  payment  within 
bis  own  control ;  and  a  right  to  sell  may,  in  special  cases,  be  implied 
from  the  contract  between  the  parties,  (n) 

The  right  of  lien  is  to  be  deemed  waived^  when  the  party  enters  into 
a  special  agreement  inconsistent  with  the  existence  of  the  lien,  or  from 
which  a  waiver  of  it  may  be  fairly  inferred  ;  as  when  he  gives  credit  by 
extending  the  time  of  payment,  or  takes  distinct  and  independent  secu- 
rity for  the  payment.(o) 

It  seems  that  where  a  lien  upon  goods  exists,  and  the  party,  when  de- 
mand of  the  goods  is  made,  asserts  his  right  to  hold  as  purchaser^  and 
not  on  account  of  the  lien,  he  cannot,  in  an  action  brought  against 
him,  protect  himself  under  the  lien. (2)  A  tender  of  charges  must  be 
made  before  suit,  when  a  lien  exists,  unless  the  goods  have  been  parted 
with ;  in  which  latter  case,  all  that  can  be  claimed  by  the  defendant, 
is  a  mitigation  of  damages  by  way  of  deduction  or  recoupment. {3)  The 
lien  is  also  destroyed  when  a  factor  makes  an  express  stipulation,  on  re- 
ceiving the  goods,  to  pay  over  the  proceeds. (p)  So,  if  a  party  comes 
to  the  possession  of  goods  without  due  authority,  he  cannot  set  up  a  lien 
against  the  true  owner ;  as  if  a  servant  delivers  a  chattel  to  a  tradesman 
without  authority ;  or  a  factor  having  authority  to  sell,  pledges  the 
goods  of  his  principal. (9)  Where  it  was  agreed  that  the  owners  of  a 
saw  mill  should  have  a  lien  for  their  charges  in  sawing  logs  into  boards, 
that  the  boards  should  be  removed  a  short  distance  from  their  premises, 
but  that  the  lien  should  continue  until  payment ;  it  was  held  that  the 
lien  continued  under  the  agreement  until  payment,  though  the  boards 


(m)  2  Rol.  Abr.  85  A,  pi.  5.    Moore,  R.  549.    3  Bam.  &  Aid.  497.    14  Wen. 

876.    1  Str.  556.    1  Holt's  N.  P.  R.  388.  201. 

See  2  Kent's  Com.  3d  ed.  642.  (p)  ^  T.  R.  258. 

(n)  Id.  (q)  5  id.  604.     4  Esp.  R.  174.    7 

(o)  See  2  Kent's  Com.  3d  ed.  638.    1  East,  5. 
Mason's  R.  191.    16  Ves.  275.    4  Verm. 

(2)  20  Wen.  268.  (3)  Id.  ib. 
Vol.  I.                                   43 
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were  removed  to  ground  procured  for  that  purpose  by  the  ownipr.(r)  A 
factor  loses  his  lien  by  voluntarily  parting  with  the  possession  of  the 
goods,  as  by  pledging  them  for  his  own  debt,  or  suffering  them  to  be  at- 
tached.(j)  So  the  lien  of  an  attorney  or  solicitor  is  liable  to  be  waived 
or  divested,  as  to  papers  received  Under  a  special  agreement  or  trust, 
where  he  takes  security  from  his  client.(^) 

In  trover,  by  one  having  a  lien  on  goods,  against  another  who  has 
converted  them  by  the  direction  of  the  general  owner,  the  plaintiff  maj 
recover  the  amount  of  his  lien  as  damages,  and  even  if  the  amount  of 
the  lien  exceed  the  value  of  the  goods,  he  can  recover  no  more  than 
their  fair  market  price  ;  and  this  distinction  should  be  observed  between 
damages  in  trover  by  one  having  a  special  property,  ag;ainst  the  general 
ovmer^  or  a  stranger.  In  the  former  case,  he  recovers  according  to  the 
value  of  his  special  property  j  in  the  latter  according  to  the  value  of  the 
general  property,  holding  the  balance  beyond  the  value  of  his  special 
property,  in  trust  for  the  general  owner.(tt) 

A  lien  is  a  personal  right  and  cannot  be  assigned. («) 

Trover  will  not  lie  by  one  tenant  in  common,  or  joint  tenant,  against 
the  other,  for  the  common  or  joint  property ,(w?)  or  where  the  property 
being  severable,  has  been  divided  ;  unless  he  destroy,  or  sell,  or  lose 
it.(x) 

But  trover  may  be  maintained  by  one  tenant  in  common  against  his 
co-tenant,  where  the  latter  sells  the  whole  property  held  in  common, 
although  it  be  not  removed  beyond  the  reach  of  the  plaintiff.  He  may 
take  possession  of  the  property  when  opportunity  offers,  but  he  has  an 
election  to  do  so,  or  to  bring  trover.(4) 

A  loss,  destruction  or  sale  of  the  article  by  the  co-tenant,  must  be 
shown,  in  order  to  sustain  the  action.  It  is  not  sufficient  that  one  ten- 
ant has  obtained  the  exclusive  possession  of  the  chattel,  and  claims  to 
be  the  sole  owner,  and  refuses  to  deliver  it  up  to  his  co-tenant,  or  to 
permit  him  to  share  in  the  possession, (y)  or  has  changed  the  form  of  the 
chattel  by  applying  it  to  the  use  for  which  it  was  intended. (z)  Bat 
though  a  sale  of  the  whole,  by  one  of  the  tenants,  be  a  conversion,  yet 


Cr)  10  Wen.  818.  (a;)  3  J<An.  175,    Id.  178.    2Caiiie0, 

•)  8  Pick.  R.  73.  166.    Id  John.  179.    7  Wen.  358,  357. 

^0  2  Kent*8  Com.  3d  ed.  640.  Id.  449.    9  Gowen,  230.    4  Wen.  525. 

'  )  7  Gowen,  670.  21  Wen.  801.          9  id.  338. 

)  5  T.  R.  606.  (y)  Per  Sutherland,  J.,  7  Weo.  44^, 

(V))  2  John.  468.  1  Day,  301,  311.    450.    6  Verm.  R.  442. 

2  Murph.  65.  (z)  1  Tkunt.  241. 


C4)  White  V.  Osbom,  21  W«d.  72 ;  15  Mass.  R.  82. 
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a  sale  of  his  individual  share  is  not  so.(a)  One  of  several  joint  tenants, 
or  tenants  in  common,  cannot  sue  his  co-tenant  for  the  deeds,  leases,  or 
other  papers  relating  to  their  joint  estate.(&)  It  has  been  held  that  if 
one  tenant  in  common  does  acts  inconsistent  with  the  nature  of  the  co- 
tenancy, and  which  in  the  common  course  of  things  will  destroy  the 
other's  interest  in  the  property,  the  latter  may  maintain  trover  against 
the  former.(c)  The  action  will  lie  by  one  joint  tenant,  or  tenant  in 
common  for  an  undivided  part  of  a  chattel,  against  a  stranger  who  con- 
verts it.(d) 

And  note,  a  joint  tenancy  is,  where  two  or  more  persons  acquire  their 
title  to  a  thing,  either  in  possession  or  action,  at  the  same  Hme^  by  the 
same  conveyance^  each  taking  the  same  interest  j  and  holding  by  the  same 
undivided  possession,  A  tenancy  in  common  is,  where  the  possession  is 
undivided,  but  all,  or  any,  of  the  other  requisites  to  a  joint  tenancy,  are 
lacking.  In  a  joint  tenancy,  if  one  of  the  owners  die,  the  right  survives 
and  goes  to  the  other  tenants,  but  not  so  of  a  tenancy  in  common. (e) 
Choses  in  action,  held  or  owned  by  several  persons  in  undivided  propor- 
tions, are  almost  invariably  held  in  joint  tenancy,  and  survive  ;  and  the 
goods  or  choses,  both  in  possession,  and  action,  of  partners,  are  held  in 
joint  tenancy. (/)  But  the  right  of  survivorship,  in  the  case  of  part- 
ners, is  denied  in  a  court  of  equity,  as  being  injurious  to  trade. 

TroTer  lies  for  choses,  either  in  possession  or  in  action  ;  and  the  as- 
signee of  a  chose  in  action  may  maintain  trover  for  it.  For  instance, 
the  assignee  of  a  bond.(g)  And  it  lies,  either  against  the  obligor,  prom- 
isor, &c.  of  the  chose  in  action,  who  has  taken  and  converted  it,  or 
against  a  stranger  who  has  done  so.  (A) 

Thus,  it  will  lie  for  a  note,  bill  of  exchange^  or  other  chose  in  sec- 
tion.(t)  But  in  the  case  of  a  bill  or  note,  the  plaintiff  must  not  only 
prove  that  he  was  once  the  owner  of  the  bill  or  note^  but  he  must  also 
show  that  the  defendant  came  by  it  unfairly .(j)  And  so  note  the  diver- 
sity between  this  case  and  that  of  trover  in  general,  in  which  it  lies  with 
the  defendant  to  show  a  title  out  of  the  plaintiff,  after  the  plaintiff  has 
shown  himself  once  the  owner. 

But  where  I  deliver  a  note  to  my  creditor,  to  receive  and  apply  the 
money  on  my  debt,  this  passes  the  property  of  the  note,  and  precludes 


M  2  John.  468.  (/)  See  Wati.  Law  of  Partn.  20.    2 

^6)  12  id.  484.  Kent's  Com.  dd  ed.  860. 
^c)  Cooke,  63.    See  1  Chip.  R.  242.         (f)  12  John.  484. 
[d)  4  Camp.  272.  Ih)  Id. 

le)  See  2  Bl.  Com.  160  to  187,  191  to       (i)  8  id.  482. 
105,  also  p.  899.  O)  »  Camp.  6. 
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my  recovering  it  in  troTer.(A)  And  where  I  have  paid  a  note,  and  my 
creditor  still  refuses  to  deliver  it  up,  trover  or  any  other  action  will  not 
lie  at  my  suit ;  for  the  note  is  worth  nothing,  and  besides  this,  I  ha?eno 
title  to  it.(/) 

On  the  mortgage  of  a  chattel,  if  the  condition  be  forfeited,  the  title  of 
the  mortgagee  becomes  absolute,  and  he  may  reduce  the  property  to 
possession,  so  that  the  mortgagor  cannot  by  tendering  the  money,  as  in 
case  of  a  pledge,  entitle  himself  to  an  action  of  trover,  against  the  mort- 
gagee, for  refusing  to  redeliver  the  property. (m)  Nor  will  the  action  lie, 
though  the  mortgagee  sell  the  property  mortgaged,  even  before  the  time 
for  redeeming ;  unless  the  money  be  afterwards  tendered,  at  the  very 
time  appointed  by  the  mortgagee  to  redeem. (n)  Personal  property 
mortgaged  may,  after  forfeiture,  be  levied  on  by  virtue  of  an  execution 
against  the  mortgagee^  although  it  remain  in  the  hands  of  the  mort- 
gagor.ifi)  And  a  mortgagee  in  possession  of  chattels  may  maintain 
trover  for  their  con  version. (p) 

And  observe  the  difference  between  a  pledge  and  moi'tgage  of  goods. 
By  a  pledge^  the  special  property  only  passes  to  the  pledgee,  the  genera/ 
property  remaining  in  the  pledgor.  By  a  mortgage,  the  whole  legal  tiilt 
passes  conditionally  to  the  mortgagee  ;  and  if  not  redeemed  at  the  time 
stipulated,  the  title  becomes  absolute  at  \d^^  though  equity  will  interfere 
to  compel  a  redemption. (9)  Delivery  always  accompanies  a  pledge, 
but  a  mortgage  of  goods  is  often  valid  without  delivery.(r)  And  so 
strict  have  our  courts  been  in  their  adherence  to  this  distinction,  that  io 
one  case  it  was  held,  that  an  instrument  giving  security  upon  a  chattel 
for  the  payment  of  a  debt  at  a  future  day,  providing  for  the  continuance' 
of  the  possession  of  the  debtor  until  that  day,  and  on  non-payment  of 
the  debt  authorizing  the  creditor  to  take  possession,  was  a  mor/gage  aod 
not  a  pledge^  although,  instead  of  the  ordinary  terms  of  conveyance,  the 
words  used  in  the  instrument  were,  '^  I  hereby  pledge  and  give  a  lien 
onj^  &c. 

What  shall  be  considered  a  conv£rsion> 

A  conversion  seems  to  consist  in  any  tortious  act)  by  which  the  de- 


{k)  12  John.  346.  (9)  Story  on  Bailm.  177,  8.    2  Aik. 

(0  311.432.  R.  U5 

(m)  8  id.  9J.    9  Wen.  80.    7  Cowen,  (r)  6  John.  268,  261.    2  Chines'  Cw. 

290     9  Wen.  345.     Id.  258.     1  Pick.  R.  in  Er.  200.     And  if  the  pledgee  takaa 

889.    3  Cowen,  200«  n.    4  id.  461.  delivery,  and  vet  immediately  redeliTcr 

^n)  8  John.  96.  the  thin?  pledged  to  the  former  owner, 

]p)  9  Wen.  258.  or  permit  it  to  go  back  into  his  posses- 

p)  6  Cowen,  823.  sion,  the  special  property  in  the  pledgee 

is  determined  and  gone.    2  Aik.  R^  115. 
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fendant  deprives  the  plaintiff  of  his  goods.(^)  If  a  man  take  my  goods 
unlawfully,  this  is  in  itself  a  conversion,  for  which  an  action  lies  imme- 
diately without  a  demand. (5)  And  so,  if  he  receive  them  lawfully,  as 
by  delivery,  finding,  or  bailment,  but  sell,  destroy,  or  otherwise  convert 
them.  And  where  an  actual  conversion  is  shown,  a  demand  and  refusal 
are  never  necessary  to  be  proved  in  order  to  sustain  the  action. (^) 

But  in  all  other  cases,  where  my  goods  come  lawfully  to  a  man's 
liands,  and  I  wish  to  bring  this  action,  I  must  first  demand  them,  and 
then  the  refusal  to  deliver  is  evidence  of  a  conversion. (t/)  And  to 
maintain  trover  against  two  joint  bailees,  a  demand  of,  and  refusal  by, 
one  is  not  sufficient.  A  conversion  by  both  must  be  shown.  In  the 
case  of  partners,  however,  the  rule  is  different ;  for  each  being  the  gen- 
eral agent  of  the  other,  a  refusal  by  one  is  evidence  of  a  conversion  by 
both. (6)  Where  there  is  proof  of  a  positive  and  unexcused  refusal  to 
deliver  on  demand  made,  the  court  may  advise  the  jury,  as  matter  of 
law,  to  find  a  conversion. (7)  A  personal  demand  is  not  necessary  ;  but 
a  demand  in  writing  left  at  the  defendants  house  has  been  held  suffi- 
cient ;(t;)  though  a  verbal  demand  of  the  wife  or  servant  is  not  so,(tZ7) 
unless  it  can  be  shown  that  they  are  specially  authorized  to  act  in  regard 
to  the  matter,  by  the  husband  or  master. (x)  If  the  demand  was  in 
"writing,  notice  should  be  given  to  produce  it  in  the  usual  way,(^)  and 
if  a  verbal  as  well  as  a  written  demand  has  been  made,  it  is  sufficient  to 
prove  the  former,(z)  although  both  were  made  at  the  same  time. (a) 

Where  a  demand  of  goods  illegally  seized  is  made  by  a  third  person, 
he  is  not  bound  to  show  his  authority,  unless  required  by  the  party  in 
possession  to  do  so.  If  no  such  requisition  be  made,  and  the  refusal  be 
placed  on  other  grounds,  the  authority  is  admitted  ;  and  the  objection 
of  want  of  authority  cannot  be  raised  at  thei  trial. (8) 

A  demand  of  payment  or  satisfaction  for  the  goods  is  a  proper  de- 
mand, as  well  as  a  demand  of  the  goods  themselves. (6)  And  the  ad- 
mission of  the  defendant,  that  he  had  had  the  goods,  but  that  they  were 


Cg)  See  9  Wen.  167,  8.  («)  1  Esp.  R.  22.     Id.  31. 

(0  1  Sid.  264.    Addison,  153.    See  1  (to)  6  John.  44. 

Leigh,  86.     2  ilalst.  334.      1  Dev.  K.  (x)  Holt's  R.  383. 

908.    10  Wen.  389.    8  Pick.  R.  543.    3  (y)  See  2  Stark.  Ev.  Phil.  ed.  1837,  p. 
Wen.  406.                                                      842. 

(u)  Cro.  Car.  862.    6  Mod.  212.   And  {z)  1  Camp.  440. 

see  7  John.  254,  237;  9  Wen.  167 ;  10  (a)  Id. 

id.  389  ;  8  Pick.  R.  543.  (6)  1  John.  Cas.  406.     1  Esp.  R.  31. 


[ 


5)  23  Wen.  462.  (7)  Id.  ib.  per  Cowen,  J. 

6)  4  Hill,  13.  (8)  23  Wen.  462. 
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lost,(c)  or  that  he  had  sold  and  received  the  money  for  them,(cO  is  suffi- 
cient evidence  of  conversion,  without  showing  a  demand  and  refusal. 
But  it  is  not  enough  to  sustain  this  action  against  a  common  carrier,  for 
not  delivering  goods  entrusted  to  him  for  transportation f  to  shdw  that 
the  goods  are  not  in  his  possession,  Where  they  have  been  lo&t  or  stolid, 
or  by  accident  delivered  to  a  wrong  person — the  action  shonld  be  can, 
and  not  trover.  Trover  does  not  lie  against  a  carrier  for  negligence,  as 
for  losing  a  box,  but  it  does  for  an  actual  wrong.  If,  however,  the  goods 
be  in  his  possession,  or  if  he  have  delivered  them  to  a  third  person, 
though  by  mistake,  trover  lies.(e) 

A  demand  and  refusal  are  merely  prima  facie  evidence  of  a  conver- 
sion, and  may  be  repelled  by  giving  matter  in  evidence  showing  that 
there  is  no  conversion. (/)  But  in  general,  the  property  being  present, 
or  under  the  undisputed  control  of  the  party  of  whom  it  is  demanded, 
his  mere  neglect  to  deliver,  without  saying  a  word,  or  a  refusal  on  bis 
part  to  point  out  the  property,  and  act  in  the  delivery,  will  he  prima  facte 
evidence  of  a  conversion. (9) 

A  conversion  must  be  proved,  at  a  time  before  the  action  commenced, 
and  a  demand  and  refusal  or  other  conversion  afterwards^  will  not  sus- 
tain the  action  ;(g)  but  a  demand  and  refusal  do  not,  of  themselves, 
amount  to  a  conversion  :  they  are  only  evidence  of  the  fact ;  and  a  jury 
mayj  from  such  evidence,  presume  a  conversion  on  a  day  previous  to  the 
refusal.  (A) 

A  promise  to  return  the  goods,  and  a  neglect  to  do  so,  is  sufficient 
evidence  of  a  con  version,  (t)  So,  of  an  abuse  of  possession  originally 
lawful,  or  a  breach  of  the  trust  under  which  the  defendant  received  the 
property. (j)  And  one  who  receives  goods  to  keep  and  redeliver  to  the 
owner,  but  delivers  them  over  to  a  third  person,  or  suffers  him  to  take 
them,  is  guilty  of  a  conversion  ;{k)  and  the  principle  is  the  same  in  these 
cases,  with  regard  to  a  chose  in  action,  as  to  a  chose  in  possession.(/) 

To  constitute  a  conversion,  it  is  not  necessaryy  to  show  a  mauual 
taking  of  the  thing,  or  that  the  defendant  has  applied  it  to  his  own  use; 
but  the  assuming  a  right  to  dispose  of  it,  or  exercising  a  dominion  over 
it,  to  the  exclusion,  or  in  defiance  of  the  plaintiff's  right,  is  a  conve^ 


(c)  1  John.  Cas.  406.  1  Eap.  R.  31. 
d)  6  Wen  603. 

)  4  id.  613,  616. 

^)  1  Cowen,  322. 
(g)  6  John.  44. 


[ 


A)  5  Bam.  k  Aid.  847.    8  Burr  1243. 

t)  8  John.  445. 

/)  10  John.  172.    See  9  Wen.  167. 

k)  Id.    1  Cowen,  322. 

/)  10  John.  172. 


(9)  4  HiU,  13,  per  Cowen,  J. 
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sion,  whether  it  be  for  his  own  or  another  person's  use.(m)  But  the 
mere  levy  on  property  by  an  officer,  without  removing  it,  and  a  subse- 
quent relinquishment  of  the  levy  by  the  direction  of  the  plaintiff  in  the 
process,  does  not  amount  to  a  conversion. (n) 

A  person  having  once  affirmed  the  acts  of  another,  who  wrongfully 
sold  his  property,  cannot  afterwards  treat  him  as  a  wrongdoer,  and  main- 
jtain  trover.(o) 

A  refusal  to  deliver,  is  not  always  evidence  of  a  conversion  ;  as  if  I 
should  refuse  to  deliver  a  stick  of  timber  lying  upon  my  land,  but  lay 
no  claim  to  it,  nor  ever  intermeddle  with  it ;  this  would  not  be  evi- 
dence of  a  conversion. (/>)  And  so,  if  I  should  refuse  to  deliver  goods 
which  I  had  found,  in  order  to  satisfy  myself  of  the  true  owner,  or  that 
the  person  applying  for  them  was  properly  empowered  ;  or  where  I  re- 
fuse on  the  ground  of  not  knowing  the  person  who  applies.(9)  And 
BO,  if  a  thing  be  deposited  with  me  to  keep  on  the  joint  account  of  two, 
one  alone  cannot  lawfully  demand  it  without  the  authority  of  the  other, 
so  as  to  maintain  trover.(r)  So,  where  a  lease  is  demanded  of  me,  and 
I  reply,  ^^  it  is  in  the  hands  of  my  attorney,  who  has  a  lien  upon  it  for  a 
small  sum  of  money,"  this  is  not  evidence  of  a  conversion,  if  the  fact 
be  true  ;{s)  for,  to  make  a  refusal  evidence  of  a  conversion,  the  party 
should  have  it  in  his  power  to  make  delivery.  Thus,  the  refusal  of  a 
servant  to  deliver  goods  entrusted  to  him  by  his  master,  on  a  demand 
made  by  a  stranger,  is  not  sufficient  evidence  of  a  conversion,  in  an  ac- 
tion by  the  latter  against  the  servant.  Nor  will  such  demand  and  refu- 
sal be  sufficient  evidence  of  a  conversion  to  charge  the  master ;  unless 
the  servant  refused  under  directions  from  the  master. (10)  And  though 
on  demand  made  of  the  servant  he  refuses  to  deliver  because  he  has  no 
authority,  and  his  conduct  be  afterwards  approved  by  the  master, /or 
that  reason^  the  approval  will  not  render  the  latter  chargeable  with  a 
conversion.(ll) 

If,  on  demand,  I  refuse  to  deliver  up  property  in  my  possession,  but 
afterwards  tender  it  before  suit  commenced,  I  am  not  liable. (/)     And  if 


(m)  7  John.  264.    10  id.  172.   5  Cow-  (g)  2  Buls.  812.     1  E«p.  R.  83.    2 
Bn,  323.    6  T.  R.  298.    28  Wen.  462.         Mason,  77,  80,  81. 

(n)  14  Wen.  201.  (r)  13  East,  197. 

(o)  7  Bam.  ft  Cress.  310.    1  Mogd.  ft  (s)  1  Camp.  439.    See  3  id.  21d,  n. 

Itob.  2.  It)  1  Moore  &  ScoU,  459. 

(p)  2  Buls.  810.    2  Mod.  245. 

(10)  $  Hill,  455.  (11)  U.  ib. 
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I  refuse  to  deliver  up  goods,  claiming  to  have  a  lien  on  them  or  to  own 
them,  this  is  a  conversion,  unless  the  claim  be  well  founded. (u) 

If  the  plaintiff,  in  this  action,  recover  the  value  of  the  goods  in  dam- 
ages, the  property  in  the  goods  thereupon  vests  in  the  defendant,  by 
operation  of  law.(v) 


III.  OF  THE  ACTION  OF  TRESPASS  ON  THE  CASE,  PROPERLY  SO  CALLED. 

Previous  to  the  Revised  Statutes,  it  was  often  difficult  to  determine 
what  injuries  were  remediable  by  this  action,  and  what  by  the  action  of 
trespass.  The  general  rule  adopted  by  our  courts  was,  that  an  action 
on  the  case  could  be  maintained  only  where  the  injury  complained  of 
was  consequential  to  the  commission  of  some  act ;  if  direct,  trespass 
was  held  to  be  the  proper  remedy. (to)  And  in  some  cases  it  was  held, 
that  either  action  was  maintainable,  as  where  there  was  both  an  imme- 
diate and  consequential  injury.(x)  It  is  now,  however,  provided  by 
statute,(y)  that  where  by  the  wrongful  act  of  any  person,  an  injury  is 
produced  either  to  the  person,  personal  property,or  rights  of  another,  or 
to  his  servant,  child  or  wife,  for  which  an  action  of  trespass  may  by  law 
be  brought,  an  action  of  trespass  on  the  case  may  be  brought,  to  recover 
damages  for  such  injury,  whether  it  was  wilful,  or  accompanied  by 
force,  or  not ;  and  whether  such  injury  was  a  direct  and  immediate  con- 
sequence from  such  wrongful  act,  or  whether  it  was  consequential  and 
indirect. 

Thus  it  will  be  seen  that  the  legislature  have,  in  effect,  abolished  the 
distinction  which  heretofore  existed  between  the  actions  of  case  and 
trespass,  by  authorizing  the  former  to  be  brought  in  most  of  the  cases 
where  the  latter  could  only  be  maintained.  It  is  proper  to  remark,  how- 
ever, that  the  rule  does  not  work  both  ways,  that  is,  trespass  cannot  be 
maintained  where  case  was  formerly  the  only  proper  remedy.  Neither 
does  the  statute  take  away  the  remedy  by  an  action  of  trespass ;  it  con- 
fers upon  the  plaintiff  an  election  to  bring  the  one  or  the  other,  and 
trespass  is  still,  notwithstanding  the  statute,  the  more  usual  remedy 


(tt)  See  2  Mason,  77,  80, 81.  6  Serg,        (to)  See  18  John.  283,  per  ^ncer, 
ft  Rawle,  300.  Ch.  J. 


(o)  2  Str.  1078.    6  John.  168. 


(x)  6  Cowen,  342. 
(y)  2  R.  S.  456,  §  16. 
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where  the  injury  is  immediate.  I  shall,  therefore,  in  this  part  of  the 
treatise,  confine  myself  to  those  cases  which,  properly  and  independent 
of  the  statute,  are  epibraced  within  the  action  of  which  we  are  now 
speaking. 

The  general  nature  of  the  action  on  the  case,  proper ^  is,  that  it  lies 
for  injuries  merely  consequential ;  and  sometimes  though  the  act  be 
peaceable  and  lawfql  in  itself ^  yet  if  it  produce  any  injury  to  another, 
this  action  lies.  As  if  I  put  up  a  water  spout  on  m^  own  lot  which 
throws  the  water  into  my  neighbor's  yard  and  injures  hipi  ;(z)  or  shoot 
off  a  gun,  by  which  a  man's  horse  is  terrified  and  throws  him,  or  runs 
away  with  him  in  his  carriage  and  breaks  it.  And  so  where  an  injury 
is  occasioned  by  the  carelessness  apd  negligence  of  the  defendant,  the 
plaintiff  may  bring  an  action  on  the  case,  notwithstanding  the  act  be  im- 
mediate, so  long  as  it  is  not  a  wilful  act  ;(a)  but  this  is  done  by  making 
the  negligence  of  the  defendant  the  ground  of  action.  And  in  these 
cases  of  negligent  injury,  the  plaintiff  has  aq  election  to  bring  either 
trespass  or  case.  Accordingly,  where  one  negligently  wounded  another, 
by  firing  a  gun  or  pistol,  it  was  held  by  our  supreme  court,  that  the 
plaintiff  might  bring  an  action  of  trespass^  for  the  assault  and  battery^  in 
a  court  of  record,  or  an  action  on  the  case,  for  such  act  of  negligence^ 
before  a  justice  of  the  peace,  who  would  have  jurisdiction,  if  the  plain- 
tiff chose  to  adopt  the  latter  form. (6) 

This  action  may  be  maintained  for  an  injury  received  by  being  run 
against  in  the  highway,  even  though  done  accidentally,  the  defendant 
being  no  otherwise  blameable  than  driving  on  the  wrong  side  of  the 
road  in  a  dark  night  ;(c)  but  if*the  injury  happen  by  unavoidable  acci- 
dent, no  action  will  lie ;  otherwise,  if  blame  attach  to  the  defendant, 
though  he  be  innocent  of  any  intention  to  injure  ;  as  if  he  drive  a  horse 
too  spirited,  or  pull  the  wrong  rein,  or  use  imperfect  harness,  and  the 
horse  taking  fright  kills  another  horse.((i) 

Where  a  child  of  such  tender  age  as  not  to  possess  sufiicient  discre- 
tion to  avoid  danger,  is  permitted  by  his  parents  to  be  in  the  highway 
without  any  one  to  guard  him,  and  is  there  run  over  by  the  carriage  of 
a  traveller  and  injured,  no  action  lies  against  the  traveller,  unless  it  is 
shown  that  the  injury  was  voluntary^  or  arose  from  culpable  negligence 


Jz)  1  Str.  684.  (c)  5  T.  R.  648.     1  Camp.  497.    8 

a)  10  Bing.  112.    4  Bum.  ft  Cress.    East,  593,  explained   and  commented 
upon  by  Tindal,  Ch.  J.,  10  Binff.  112. 
C6)  14  John.  482.    See  also  10  Bing.        {d)  X  Biog.  218. 
112.    4  Bam.  &  Cress.  228. 

Vol.  I.  44 
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on  his  part.  In  an  action  for  such  injury,  if  there  be  negligence  on  the 
part  of  the  plaintiff,  there  cannot  be  a  recovery  ;  and  although  the 
child,  by  reason  of  its  tender  age,  is  incapable  of  using  that  ordinary 
care  which  is  required  of  a  discreet  and  prudent  person,  the  want  of 
such  care  on  the  part  of  the  parents  or  guardians  of  the  child,  furnishes 
the  same  answer  to  an  action  by  the  child,  as  would  its  omission  on  the 
part  of  the  plaintiff  in  an.  action  by  an  adult.  And  it  seems,  that  the 
same  rule  would  apply  in  an  action  by  a  blind  or  deaf  m^n^  or  a  person 
non  compoSy  who,  under  similar  circumstances,  received  an  injury  on 
the  highway.  For  an  injury  to  a  child  of  the  most  tender  age,  an  ac- 
tion may  be  brought  in  the  name  of  the  child  ;  but  the  better  opinion  is 
that,  in  this  state,  the  action  need  not,  necessarily,  be  in  the  name  of  the 
child.     It  may  be  in  the  name  of  his  parent  or  guardian. (12) 

And  I  understand  the  rule  to  be,  that  in  order  to  sustain  an  action,  the 
plaintiff  must  show  that  there  was  no  negligence  on  his  part,  and  if  the 
plaintiff's  negligence  in  any  way  concur  in  producing  the  injury,  the 
defendant  would  be  entitled  to  judgment.(€)  Under  this  rule,  it 
would  undoubtedly  be  sufficient,  in  ordinary  cases,  that  it  should  appear 
that  the  plaintiff  was  on  the  right  side  of  the  road — and  the  defendant's 
being  on  the  wrong  side,  would  be  enough  to  fix  negligence  upon  him. 
An  injury  happening  under  such  circumstances,  could  hardly  be  said  to 
arise  from  unavoidable  accident,  for  the  defendant  should  have  kept  on 
the  right  side  of  the  road.  Yet  where  the  streets  are  sufficiently  wide, 
though  another  carriage  might  be  driving  on  the  wrong  side,  I  am  not 
justified  in  crossing  over  and  interfering  with  it,  merely  because  the  law 
authorizes  me  to  drive  on  that  side ;  and  if  I  do  so,  and  am  injured,  no 
action  lies,  for  it  is  my  own  folly,  that  I  thus  put  myself  in  the  way  of 
harm.(/)  And  upon  the  same  principle,  where  the  plaintiff  declared, 
that  the  defendant  courted,  gained  her  affections,  and  got  her  with  child, 
under  pretence  of  a  design  to  marry  her,  and  afterwards  abandoned  her, 
to  the  injury  of  her  feelings  and  peace  of  mind,  it  was  held  that  an  ac- 
tion would  not  lie,  for  it  was  her  own  folly  to  consent  to  the  fornica- 
tion.(13)  The  rule  of  the  road  is  not  to  be  adhered  to,  if  by  depart- 
ing from  it  an  injury  can  be  avoided.  Yet  in  cases  when  parties  meet 
on  a  suddeU)  and  an  injury  results,  the  party  on  the  wrong  side  should 


<0  See  5  Car.  k  Payne,  875.    4  id.    See  also  12  Pick.  R.  177.    6  Cowm, 
106.    6  id.  23,  and  note  Cff)-    8  id.  554.    184. 

(/)  8  Eip.  R.  685.    Id.  44.    Id.  273. 

(12)  21  Wen.  615.  (13^  8  Mass.  Rep.  71. 
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be  held  answerable,  unless  it  appear  clearly,  that  the  party  on  the  right, 
had  ample  means  and  opportunity  to  prevent  it.(jp) 

It  is  provided  by  statute(A)  that  whenever  any  persons  travelling 
with  any  carriages,  shall  meet  on  any  turnpike  road  or  public  highway, 
the  persons  so  meeting  shall  seasonably  turn  their  carriages  to  the  right 
of  the  centre  of  the  road,  so  as  to  permit  such  carriages  to  pass  without 
interference  or  interruption ;  and  case  lies,  as  we  have  before  seen,  if 
any  injury  arise  from  not  complying  with  this  provision.  The  term 
^'  carriage,"  includes  stage  coaches,  wagons,  carts,  sleighs,  sleds  and 
every  other  carriage  or  vehicle  used  for  the  transportation  of  persons 
and  goods,  or  either  of  them.(t)  The  right  of  the  centre  of  the  road^ 
as  used  in  the  above  statute,  means  the  right  of  the  centre  of  the  worked 
part  of  the  road.  The  centre  of  the  smooth  or  most  travelled  part  of  the 
road,  is  not  the  dividing  line  :  it  is  the  centre  of  the  worked  party  al- 
though the  whole  of  the  smooth  or  most  travelled  path  may  be  upon 
one  side  of  that  centre.  And  it  is  held  to  be  no  defence  to  an  action, 
that  the  party  had  no  design  to  offend — that  he  attempted  to  prevent  a 
collision — that  the  road  on  his  side  was  rough  and  rutty,  and  that  it  was 
more  difficult  for  him  than  for  the  other  party,  to  turn  out.  Unless  the 
obstacles  to  turning  out  are  insuperable  or  extremely  difficult,  he  is  with- 
out excuse.(j) 

This  action  also  lies  against  one  who  obstructs  the  highway,  in  con- 
sequence of  which  another  is  injured  by  running  against  the  obstruc- 
tion ;  but  the  plaintiff  must  in  this,  as  in  the  other  cases  just  mention- 
ed, exercise  ordinary  care  himself^  and  if  there  be  an  unlawful  ob- 
struction in  the  highway,  plain  to  be  seen  at  such  a  distance  as  would 
enable  the  plaintiff  to  avoid  it,  and  he  nevertheless  rides  with  careless 
violence  against  it  and  is  injured,  he  cannot  sustain  an  action,  for  the 
injury  arises  from  his  own  fault.(ft)  He  must  use  ordinary  diligence  to 
avoid  it.(/) 

So,  in  an  action  for  the  negligence  of  the  defendant's  servants  in 
managing  a  barge,  so  that  the  plaintiff's  barge  was  run  down,  if  it  ap- 
pear that  the  accident  happened  from  circumstances  which  persons  of 
competent  skill  could  not  guard  against,  the  plaintiff  will  not  be  enti- 
tled to  recover  ^  nor  will  he,  if  his  men  had  put  his  barge  in  such  a 
place  that  persons  using  ordinary  care  would  run  against  it ;  nor,  if  the 
accident  could  have  been  avoided,  but  for  the  negligence  of  the  plain- 


er) 8  Car.  It  Payne,  554. 

(l)  1  R.  S.  603»  §  1.  (k)  11  Eaii,  60. 

(%)  Id.  698,  §  7.  (0  6  CowM,  189. 
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tiff's  own  men  in  not  being  on  board  his  barge  at  the  time  when  it  wa< 
lying  in  a  dangerous  place. (m)  (14) 

If  a  servant,  in  the  course  of  my  business,  do  an  injury  to  another,  t 
am  accountable  for  it  in  this  action  ;  as  if,  in  driving  my  team,  he  neg- 
ligently run  my  cart  against  another's  carriage,  by  which  it  is  broken ; 
or  against  his  cart,  overturning  it  and  spilling  his  pipe  of  wine  ;(n)  or 
if  he  obstruct  the  highway  from  which  a  traveller  receives  an  injary. 
But  if  such  injury  be  wilfully  done  by  my  servant,  without  my  consent, 
I  am  not  liabley  for  1  am  only  answerable  for  damages  arising  from  my 
employing  a  negligent  or  unskilful  servant ;  and  his  wilfully  doing  an 
injury,  is  beyond  the  authority  I  give  him.(o) 

An  action  on  the  case  does  not  lie  against  a  master  and  servant  joint- 
ly, for  a  toilftd  injury  done  by  the  servant  while  driving  the  master's 
carriage,  if  such  carriage  be  not  employed  in  the  conveyance  qfpassen- 
gersy  (1  R.  S.  693,  §  6,)  and  the  master  be  not  present  when  the  injary 
occurs.     If  the  injury  be  occasioned  by  the  negligence  or  immt  ofskiU 
in  the  servant,  a  joint  action  lies  against  the  master  and  servant.    The 
doctrine  of  Judge  Reevcj  in  his  treatise  on  domestic  relations^  which  ex- 
tends the  master's  liability  to  wilful  injuries  of  the  servant,  denied.(15) 
And  the  question  seems  to  be,  whether  the  business  in  which  the  ser- 
vant is  engaged  be  such  that  he  can  justify  himself  to  his  master.    If  be 
may,  it  shall  be  deemed  in  the  course  of  his  business  as  a  servant,  and 
the  master  is  liable  for  any  injury  resulting  from  negligent  perform- 
ance.(p)     Thus,  in  an  action  Against  the  knaster  for  an  injury  received 
from  an  obstruction  in  the  highway,  where  it  appeared  that  the  master 
had  been  accustomed  to  lay  his  Wood  in  a  certain  place  for  several 
years,  and  the  servant  laid  his  master's  wood  in  the  same  place  while  thie 
latter  was  sick,  and  without  his  knowledge,  it  was  held  that  this  was  an 
act  in  the  course  of  his  business  as  a  servant. (9) 

Highways  which  are  claimed,  not  as  being  laid  out  under  tbe  statute, 
but  by  reason  of  a  user  for  twenty  years  or  more,  may  be  less  than  the 
width  required  by  statute ;  and  in  an  action  on  the  case  for  laying  wood 
in  a  highway  of  this  sort,  by  which  the  plaintiff '1$  horse  being  frighten- 


(m)  4  Car.  ft  Payne,  106,  and  see  2  Penning.  R.  86.    17  Mass.  R.  506, 510. 

Wen.  452.  4  Bam.  ft  Aid.  590. 

(n)  2  Str.  1004.    6  Cowen,  189.  (p)  6  Cowen,  1S9. 

(0;  6  T.  R.  125.     1  East,  106.     1  (9)  Id. 

(14)  Where  an  injury  has  resulted  from  the  negligence  of  both  parties,  wilfaoQt 
any  intentional  wrong  on  the  part  of  either,  an  action  on  the  case  cannot  be  mtia- 
taued.    (5  Hill,  282,  per  Bronion,  J.) 

C15)  19  Wen.  843. 
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«d,  ran  upon  it  and  was  killed,  the  road,  in  fact,  being  but  two  and  two 
and  a  half  rods  wide ;  and  it  being  questionable  on  the  evidence,  wheth" 
er  the  wood  was  laid  within  the  road  as  established  by  use,  though  it 
lay  within  the  road  fence  on  the  land  of  the  defendant,  it  was  held  that 
it  should  be  left  to  the  jury  to  find  whether  the  wood  was  in  the  high^ 
way. '  All  the  land  within  a  highway  fence,  is  not  necessarily  subject 
to  the  right  of  way  ;  and  if  not,  it  may  be  occupied  by  the  owner  ;  and 
if  he  place  an  obstruction  there,  and  another  be  injured  by  it,  he  is  not 
therefore  liable. (r) 

Where  a  man  is  in  my  employ  building  a  chimney,  and  he  lays  lime 
in  the  road,  by  which  another's  carriage  is  overturned  and  injured,  I  am 
accountable  for  the  damage  ;  and  I  should  be  equally  responsible,  if  the 
man  employed  by  me  hired  another  who  laid  out  the  lime,  either  in  per^ 
son  or  by  his  servant.(^)  But  in  order  to  render  me  liable  for  the  acts 
of  subordinate  persons,  the  nature  of  the  business  must  be  such  as  to  re- 
quire their  agency.  In  such  case,  there  is  an  implied  authority  to  em- 
ploy such  persons ;(/)  as  in  the  case  of  building  a  chimney,  already 
mentioned.  So,  if  I  own  a  farm,  and  employ  a  man  to  work  it  for  me, 
and  he  hires  other  persons  under  him,  who  are  paid  out  of  my  funds  ; 
if  any  damage  happen  through  their  default,  I  am  answerable.(u) 
Where  the  owner  of  a  carriage  hired  of  a  stable  keeper  a  pair  of  horses 
to  draw  it  for  a  day,  and  the  owner  of  the  horses  provided  a  driver, 
through  whose  negligent  driving  an  injury  was  done  to  a  horse  be- 
longing to  a  third  person  ;  it  was  held,  by  the  court  of  king's  bench 
in  England,  that  the  owner  of  the  carriage  was  not  liable  to  be  sued 
for  such  injury.  The  court  were,  however,  equally  divided  on  the 
question .()?) 

The  servant  who  does  the  injury  is  answerable  over  to  the  mas- 
ter ;  or  the  person  injured  may  bring  his  action,  in  the  first  instance, 
against  the  servant.(t£')  But  my  servant,  steward  or  agent,  employing 
in  my  behalf  the  one  who  does  the  injury,  is  not  accountable,  in  this 
action,  or  any  other,  either  to  me  or  to  the  person  who  receives  the 
injury.(x) 

This  action  of  trespass  on  the  case  is  defined  by  Professor  Woodde- 
8on,  to  be  ^^  a  personal  action,  arising  simply  from  tort  or  wrongs  where 
no  breach  of  any  contract  is  suggested,  and  no  forcible  violence  imputed 


6  Cowen,  189.  iv)  Id.  ; 

1  Bos.  ft  Pull.  404.  Iw)  Reeve's  Dom.  Rel.  377. 


6  Bam.  ft  Cross.  547.  (x)  6  T.  R.  411. 

u)  Id.,  per  littledale,  J. 
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to  the  defendant."  "This  negative  description,"  be  remarks,  "is  the 
only  one  which  can  easily  be  given  of  what  are  denominated  actums  of 
trespass  on  the  case.  It  would,  I  believe,  be  impossible  to  recount  all 
the  occasions  of  bringing  these  anomalous  suits.  Every  civil  right,  af- 
fecting our  persons  or  our  property,  may  be  attacked  by  injustice,  and 
that  injustice  may  again  be  multifariously  diversified,  in  acts  of  open 
malice  or  secret  fraud."(y) 

Accordingly,  it  does  not  lie  with  a  defendant,  as  is  frequently  done  in 
other  cases,  to  say  of  an  action  on  the  case  brought  against  him,  "  such 
an  action,  for  such  a  cause,  was  never  before  brought."     For  where  a 
lessor  was  hindered  by  a  stranger  from  entering  on  the  lands  leased,  to 
see  if  waste  had  been  committed  ;(z)  and  where  the  defendant  caused 
A.  to  confess  a  judgment  to  him,  (A.,  at  the  same  time,  owing  him  noth- 
ing,) upon  which  he  issued  execution,  took  A.'s  goods,  carried  them 
away,  and  converted  them  to  his  own  use,  with  intent  to  defeat  a  judg- 
ment creditor  of  A.  in  the  collection  of  his  debt  ;(a)  and  in  another  case 
where  the  defendant  maliciously  removed  the  property  of  one  for  whom 
the  plaintiff  was  surety,  to  the  intent  that  he  should  not  receive  his 
money  ;{h)  in  each  of  these  cases  this  action  was  held  to  lie  at  the  suit 
of  the  party  grieved,  though  the  action  was  new  and  unprecedented. 
And  wherever  the  common  law  gives  a  right,  or  makes  a  thing  an  injury, 
the  same  law  gives  a  remedy.    And  so  wherever  a  statute  gives  a  right, 
or  makes  a  thing  an  injury,  without  furnishing  a  remedy,  the  comiDon 
law  will  furnish  one.(c) 

Upon  this  principle,  where  the  plaintiff  was  the  assignee  of  a  judg- 
ment, which  was  a  lien  on  real  estate,  from  which  the  defendant  pulled 
down  and  carried  away  certain  buildings,  knowing  of  the  judgment,  by 
which  the  plaintiff  was  deprived  of  the  benefit  of  his  judgment ;  this  ac- 
tion, though  pronounced  by  the  supreme  court  unprecedented,  was  yet 
held  to  lie.(ci)  So,  for  a  similar  injury  to  the  mortgagee  of  certain 
premises,  or  the  assignee  of  a  mortgagee  ;  but,  in  this  case,  the  plaiotifT 
must  aver  and  prove  that  the  mortgagor  had  no  other  means  of  dis- 
charging the  debt,  besides  the  mortgaged  premises.(e) 

From  what  has  been  said,  it  will  be  perceived,  that  this  is  a  very  com* 
prehensive  action,  to  which  no  definite  boundaries  can  be  assigned.  It 
embraces  regions  altogether  unexplored  by  the  law,  but  still,  like  all 


(y)  8  Woodd.  Lee.  167. 

{)  Cro.  Jac.  478. 

0  Carth.  3,  4. 
'6)  1  Hen.  ft  Munf.  685. 


c)  Per  Holt,  Ch.  J.,  1  Salk.  SI. 
11  John.  186. 
14  id.  S18. 
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actions,  it  has  its  cultivated  divisions,  within  which  its  operations  are  as 
well  understood,  and  may  be  as  readily  applied,  as  those  of  any  other 
action.  With  some  of  these  divisions,  however  important,  in  regard  to 
the  higher  courts,  we  have  nothing  to  do.  Actions  for  slander,  malicious 
prosecution,  and  the  numerous  actions  on  the  case,  for  injuries  to  real 
property,  necessarily  involving  an  inquiry  into  its  title,  are,  by  reason  of 
their  importance  or  intricacy,  placed  beyond  the  cognizance  of  a  justice. 
Those  cases  coming  within  his  jurisdiction,  are  mostly  reducible  to  the 
following  heads : 

1.  It  lies  for  all  deceits  or  frauds  in  contracts,  by  which  damage 
accrues  to  the  plaintifif;  as  for  false  representations,  warranties, 
FRAUDULENT  CONCEALMENTS,  and  the  like. 

If  a  man  sell  me  goods  or  chattels  of  any  kind — as  animals,  carriages, 
or  provisions — and  there  be  any  unsoundness,  breachiness,  trickishness, 
&c.  in  the  animals,  or  unsoundness  or  other  defect  in  the  carriages  or 
provisions,  unknown  to  and  unperceivable  by  me,  but  which  is  known 
to  the  vendor ;  if  he  represent  the  article  free  from  defect,  or  even  for- 
bear to  mention  such  defect,  but  intentionally  conceal  it  from  me,  he  is 
guilty  of  fraud,  and  liable  to  me  in  this  action.(y*)  The  well  establish- 
ed rule,  in  cases  of  this  nature,  is,  that  one  party  must  not  practice  any 
artifice  to  conceal  defects,  or  make  any  representations  for  the  purpose 
of  throwing  the  buyer  off  his  guard.  And  a  contract  was  held  to  be 
fraudulent,  where  the  seller,  by  his  acts,  produced  an  impression  upon 
the  mind  of  the  buyer,  that  he  was  purchasing  a  picture  belonging  to  a 
person  of  great  skill  in  painting,  and  which  the  seller  knew  not  to  be 
the  fact,  and  yet  suffered  the  impression  to  remain,  though  he  knew  it 
materially  enhanced  the  value  of  the  picture  in  the  mind  of  the  buyer. (g) 
Where,  however,  the  means  of  information  relative  to  facts  and  circum- 
stances affecting  the  value  of  the  commodity  sold,  were  equally  accessi- 
ble to  both  parties,  and  neither  of  them  did  or  said  any  thing  tending  to 
impose  upon  the  other,  the  disclosure  of  any  superior  knowledge  which 
one  party  might  have  over  the  other,  as  to  those  facts  and  circumstan- 
ces, was  held  not  to  be  requisite  to  the  validity  of  the  contract.(A)  And 
in  relation  to  this  case.  Chancellor  Kent  makes  the  following  excellent 
remarks :({)  ^^  There  is  no  breach  of  any  implied  confidence  that  one 
party  will  not  profit  by  his  superior  knowledge,  as  to  facts  and  circum- 


(/)  Peake'8  N.  P.  Cas.  115.     This  in  the  text  it  still  adhered  to  by  our 

case  was  overruled  in  S  Camp.  154,  and  courts.    See  also  4  Hall's  Law  Jour.  618. 

4  Taunt  779 ;  but  it  was  upon  another  (g)  1  Stark.  R.  352. 

point,  respecting  the  effect  of  a  sale  toUh  fh)  2  Wheat.  178. 

aUfauU$;  so  that  the  rule  as  laid  down  (•)  2  Kent's  Com.  3d  ed.  484,  5. 
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stances  open  to  the  observation  of  both  parties,  or  equally  within  the 
reach  of  their  ordinary  diligence  ;  because  neither  party  reposes  in  any 
such  confidence,  unless  it  be  specially  tendered  or  required.  Each  one, 
in  ordinary  cases,  judges  for  himself^  and  relies  confidently,  and  per- 
haps presumptuously,  upon  the  sufficiency  of  his  own  knowledge,  skill 
and  diligence.  The  common  law  affords  to  every  one  reasonable  pro- 
tection against  fraud  in  dealing ;  but  it  does  not  go  to  the  romantic  length 
of  giving  indemnity  s^gainst  the  consequences  of  indolence  and  folly,  or 
a  careless  indifference  to  the  ordinary  and  accessible  means  of  informa- 
tion. It  reconciles  the  claims  of  convenience  with  the  duties  of  good 
faith,  to  every  extent  compatible  with  the  interests  of  commerce.  This 
it  does,  by  requiring  the  purchaser  to  apply  his  attention  to  those  par- 
ticulars which  may  be  supposed  within  the  reach  of  his  observation  and 
judgment ;  and  the  vendor  to  communicate  those  particulars  and  defects 
which  cannot  be  supposed  to  be  immediately  within  the  reach  of  such 
attention.  If  the  purchaser  be  waiting  of  attention  to  these  points, 
where  attention  would  have  been  sufficient  to  protect  him  from  surprise 
or  imposition,  the  maxim  caveat  emptor^^  (let  the  purchaser  beware) 
"  ought  to  apply  .^'  And  in  4  Cowen,  440,  it  was  decided  that  if  the  buy- 
er have  an  opportunity  of  examining  the  article,  the  seller  is  not  an- 
swerable for  any  secret  defect,  unless  there  be  fraud,  or  an  express 
warranty,  or  such  a  direct  representation  as  is  tantamount  to  it.(j)  The 
law  requires  the  purchaser  to  attend,  when  he  makes  his  contract,  to 
those  qualities  of  the  articles  he  buys,  which  are  supposed  to  be  within 
the  reach  of  his  observation  and  judgment. 

If  the  seller  be  ignorant  of  any  unsoundness  or  other  defect  which  the 
article  sold  may  have,  a  mere  representation  of  soundness  will  not  ren- 
der him  liable  ;  and  if  it  is  intended  to  make  him  accountable  under  such 
circumstances,  he  must  be  required  to  warrant  the  thing  sound  or  free 
from  defect.(fc)  This  general  warranty  is,  therefore,  frequently  re- 
quired on  sales.  It  extends  to  all  defects,  except  such  as  are  perfectly 
plain  or  known  to  the  buyer ;  but  against  the  effect  of  such  apparent 
failings  as  are  perfectly  obvious  to  the  senses,  and  do  not  require  any 
kind  of  skill  or  pains  to  discover,  this  general  warranty  is  no  protec- 
tion ;(/)  though  if  the  seller  say  or  do  any  thing  whatever,  with  an  in- 
tention to  divert  the  eye,  or  obscure  the  observation  of  the  buyer,  even 
in  relation  to  open  defects,  he  would  be  guilty  of  an  act  of  fraud.(m) 


(;)  See  also  2  Caineg,  48.  (0  2  Caines,  202.    4  Hall'i  Law  Joar. 

(k)  2  Oaines,  48.    4  John.  421.    See    618.     10  Yet.  607. 
also  11  Wen.  106.    1  id.  185.  (m)  8  BI.  Com.  165.    2  RoUe'f  R.  5. 
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And  fraud  maj  be  made  out  not  only  from  deceptive  assertions  and  false 
representations^  but  from'  facts,  incidents  and  circumstances  which  may 
be  trivial  in  themselveS|  but  discisive  evidence,  in  the  given  case,  of  a 
fraudulent  design.(n)  A  general  warranty  is  not  a  protection  against  a 
secret  defect  if  the  buyer  be  informed  thereof,  even  though  the  warranty 
be  in  writing  and  contain  no  exception.(p)  Against  the  effect  of  a  visi- 
ble or  known  defect,  th^  buyer  should  exact  a  special  warranty,  that  it 
shall  not  injure,  or  will  cure  in  such  a  time,  &c.  or  be  is  without  remedy, 
even  though  he  give  th^  price  of  a  sound  commodity.  A  general  war- 
ranty is,  moreover,  always  in  the  pr^ent  tense,  that  the  article  is  sound 
or  free  from  vic^,  not  that  it  will  be  hereafter,  or  continue  to  be  so  ;{p) 
though  by  a  special  warranty  to  that  effect,  the  buyer  may,  undoubtedly, 
make  th^  seller  responsible  for  the  future  unsoundness  or  vice.  For  the 
parties  have  a  right  to  bind  theipselves  by  a  contract,  to  what  extent 
they  please,  within  legal  and  possible  bounds. 

No  particular  forpi  of  words  is  necessary  to  constitute  a  warranty ; 
but  an  assertion  or  affirmation  concerning  the  thing  sold,  to  be  evidence 
of  a  warranty,  should  be  positive  and  unequivocal^  one  which  the  buyer 
relies  on,  which  is  understood  by  the  parties  as  an  absolute  assertion^ 
and  not  the  mere  expression  of  an  opinion.(9)  Where  an  animal  is  ^pl.d 
by  a  bill  of  sale  thus  :  A.  sells  to  B.  such  an  animal,  ^.^  being  sfou^nd  ani 
free  from  all  disease '^^  this  is  not  a  mere  matter  of  description,  but  9 
warranty  of  soundness. (r)  So  where  an  animal  was  sold  as  ^^  about  11 
years  old^  sound  and  healthy  ^^  and  I  do  by  these  presents  further  covenant 
and  agree^to  warrant  the  right  and  defend  the  title  of  the  said  (mt^to/;" 
this  was  held  to  be  a  warranty  of  soundness.  (^)i  And  an  afi^rmation  that 
a  horse  is  not  lame,  accompanied  by  a  declaration  of  th^  seller  that  he 
*^  would  not  be  afraid  to  warrant  him^^  is  enough  to  establish  a  warran- 
ty.(/)  And  the  word  "  warrant,"  need  not  be  used— ^any  words  of  an 
import  equivalent  to  warranty  are  su^cient ;  and  whettier  what  was  said 
amounts  to  a  representation  of  soundness,  or  to  a  mere  expression  of 
opinion,  belongs  to  the  jury,  or  a  justice  sitting  iq  their  stead,  to  deter- 
mine.(tt)  If  a  man  should  say,  on  the  sale  of  a  horse,  ^^  I  promise  you 
the  horse  is  sound,"  it  is  difficult  to  conceive  that  this  is  not  an  express 


(n)  See  2  Kent*8  Com.  8d  ed.  484.  (r)  10  John.  484. 

(o)  2  Caines,  902.  4  Hall's  Law  Jour.  («)  2  Car.  Law  Repos.  667. 

618.  (0  18  Wen.  277. 

(p)  8  Bl.Com.  166.  (u)  10  id.  411,  and  see  19  John.  290. 

(o)  4  Cowen,  44a    See  also  8  T.  R.  8  Cowen,  290.    2  Har.  ft  Gill,  496.    2 

57,  8.    19  John.  290.    20  id.  208,  per  Cowen,  138.    3  Rawle,  23,  and  casei 

Woodworth,  J.    8  Bibb, '85.    7  Serg.  ft  cited  wfra^  note  (q), 
Rawle,  482,  per  Dqnc%n,  J* 

Vol.  J.  46 
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warranty.(fy)  So,  if  a  seller  say  to  the  buyer  of  a  horse  in  the  course  of 
dealing,  ^^  You  may  depend  upon  it,  the  horse  is  perfectly  quiet  and 
free  from  vice,''  this  representation  amounts  to  a  warranty. (tr) 

The  general  rule  is,  that  whatever  a  seller  represents  at  the  time  of 
sale  is  a  warranty.  If  a  person,  at  the  time  of  his  selling  a  horse,  say, 
^^  I  never  warrant,  but  he  is  sound  as  far  as  I  know ;"  this  is  a  qualified 
warranty,  and  the  purchaser  may  maintain  an  action  upon  it,  if  be  can 
show  that  the  horse  was  unsound  to  the  knowledge  of  the  seller.(;r) 

It  has  been  held  by  our  supreme  court,  that  the  mere  description  of 
an  article  in  a  bill  of  parcels,  as  calling  the  article  brazilletio  wood, 
when  it  was  peachum  tcoodj  and  worth  little  or  nothing,  was  not  a  war- 
ranty that  it  was  of  the  kind  described. (y)  It  appeared  in  that  case  that 
the  defendant  was  agent  for  a  house  in  New  Providence,  from  which  be 
received  the  wood  in  question.  It  was  invoiced  as  brazUletto  ;  he  ad- 
vertised it  as  such,  sold  it  as  such,  described  it  as  such  in  the  bill  of  pa^ 
eels,  and  the  plaintiff's  agent  selected  it  from  other  tooo(2,  supposing  it  to 
be  brazillettOj  and  both  parties  supposed  that  the  wood  was,  in  fact,  the 
same  as  described.  And  so,  under  similar  circumstances,  where  the  de- 
fendant sold  the  plaintiff  paints,  for  good  Spanish  brown  and  wkUe  lead^ 
which  proved  to  be  bad,  and  of  no  value,  it  was  held  that  no  action 
lay.(z)  So  where  the  contract  was, to  deliver  cloth  called  blue  guineaSj 
but  the  delivery  was  of  a  different  kind  of  cloths^  of  an  inferior  quality  ; 
it  was  held  that  no  action  would  lie  for  the  damages,  arising  to  the  ven- 
dee.(a)  And  so,  where  the  article  sold  was  described  by  the  seller  as 
barilla^  but  which  turned  out  to  be  kelp^  an  article  greatly  resembling 
barilla,  but  of  little  or  no  value,  it  was  held  that  an  action  could  not  be 
maintained. (6)  And  recently,  the  rule  laid  down  in  these  cases  was  af- 
firmed by  our  supreme  court,(c)  in  the  case  of  a  sale  of  a  composition, 
fraudulently  made  to  resemble  barilla,  as  and  for  the  latter,  ((i) 

In  speaking  of  the  rule  established  by  the  cases  just  cited,  Chancellor 
Kent  remarks  :(e)  '^  There  is  no  doubt  of  the  existence  of  the  general 
rule  of  law,  as  laid  down  in  Seixas  v.  Wood  ;(/)  and  the  only  doubt  is, 
whether  it  was  well  applied  in  that  case,  where  there  was  a  description 
in  writing  of  the  article  by, the  vendor,  which  proved  not  be  correct, 


v)  Per  Spencer,  Ch.  J.,  19  John.  290.  (()  20  id.  196. 

3  Mann.  It  Ryl.  2.  (c)  1  W^.  186. 

5  id.  124.    4  Car.  It  Payne,  45.  id)  See  also  17  id.  267,  269,  fce. 

^,,2  Cainas,  48.    See  also  15  Mass.  (<)  2  Kent's  Com.  8d  ed.  479. 

R.  819.  (J)  2  Caines,  48.    The  gaosral  nW 

(ar)  4  John.  421.  laia  aown  in  that  case  was  the  sbbm  m 

(a)  1  id.  96.  that  in  4  Cowen,  440,  oiM  ante,  p.  VL 
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and  from  which  a  warranty  migbt  bate  been  inferred«(16)  But  the  rule 
fitly  applies  to  the  case  where  the  article  was  equally  open  to  the  in- 
spection and  Examination  of  both  parties^  and  the  purchaser  relied  on 
his  own  information  and  judgment,  without  requiring  any  warranty  of 
the  quality  ;  and  it  does  not  reasonably  apply  to  those  cases  where  the 
purchaser  has  ordered  goods  of  a  certain  character,  or  goods  of  a  certain 
described  quality  are  offered  for  sale,  and  when  delivered,  they  do  not 
answer  the  description  directed  or  given  in  the  contract.  They  are  not 
the  articles  which  the  vendee  agreed  to  purchase  ;  and  if  there  be  no 
opportunity  for  inspection,  there  is  an  implied  warranty  that  the  article 
shall  answer  the  character  called  for,  or  be  of  the  quality  despribed,  and 
saleable  in  the  market  and  under  that  denominatidli.'^ 

The  English  and  some  of  the  modern  American  cases  go  far  to  en- 
croach upon  the  doctrine  thus  laid  down,  by  endeavoring  to  eatabliah 
the  rule,  that  on  ^fair  sale  of  an  article  of  goods  or  merchandize,  there 
is  an  implied  warranty  that  it  is  merchantabUj  or  fit  for  the  purpose  in- 
iended.{g)  Thus  it  was  held  by  our  supreme^court  in  Grallagher  v. 
Waring,(17)  that  on  a  sale  of  cotton  in  bales,  Without  sample  or  exam- 
ination, and  where  the  article  was  accessible  to  inspection,  and  its  quali- 
ty unknown  to  both  parties,  there  was  an  implied  warranty  that  the  ar- 
ticle was  merchantable.  So,  on  a  sale  by  a  commission  merchant  of  ba- 
rilla^  it  was  held  by  the  N.  Y.  superior  court,  that  as  the  defendant  had 
not  an  opportunity  (the  article  being  in  bales,  and  its  intrinsic  merits 
equally  unknown  to  both  parties)  to  examine  the  bulk  of  the  article 
sold,  he  was  entitled  to  expect  a  merchantable  article  ;  and  that,  having 
brought  the  article  for  a  particular  purpose,  which  the  seller  knew,  he 
was  entitled  to  an  article  fit  for  that  purpose4(A)  A  contrary  rule  to 
that  laid  down  in  the  cases  last  cited  has^  however,  been  established  by 
our  highest  judicial  tribunal,  and  it  may  now  be  considered  the  settled 
law  of  this  state,  that  a  general  sale  of  merchandize  does  not  imply  a 
warranty  of  any  quality.  Thus,  in  a  recent  case,  the  court  of  errors  de- 
cided in  affirmation  of  the  judgment  of  the  supreme  court,  that  on  a  gen^ 


(g)  4  Taunt.  847.  6  id.  106.  4  Bam.  533.  2  Har.  It  Gill,  496.  12  John.  468. 
&  Cress.  108.    1  SUrk.  R.  884.    5  Bing.    9  Wen.  20. 

(A)  See  2  Kent's  Com.  3d  ed.  479,11.04 

(16)  It  has  been  doubted  whether  those  cases,  which  deny  a  warranty  to  be  im-< 
plied  D7  description  in  a  sale  note,  bill  of  parcels,  &c.  were  not  a  wrong  applica- 
tion of  the  common  law  rule ;  and  they  have  been  severely  criticised  and  generallv 
repudiated  in  our  sister  states,  whose  courts  hold,  with  the  Elnglish  cases,  that  such 
a  description  is  a  warranty  of  kind  and  quality,  as  far  as  it  goes.  (See  opinion  of 
Cowen,  J.,  17  Wen.  270,  and  the  cases  there  cited.) 

(17)  9  Wen.  20. 
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tfal  sale  of  merchandize  for  a  sound  pricej  "wl^re  there  was  do  exprtss 
liktrranty  or  frauds  an  action  would  not  lie  against  the  vendor  on  an  tm- 
plied  ufarronty  that  the  article  was  merchantable^  althbugh  it  was  not  fit 
for  all  the  purposes  to  which  it  was  ordinarily  applied.  This  was  held 
trhere  the  article  sold  ^as  flout*  made  of  grown  wheat)  which  was,  for 
this  reason,  unfit  for  ordinary  bread  and  unprbfitable  tb  b^  Inade  into 
btarch.(t)  And  in  the  case  of  Gallagher  v.  Waringj^  above  cited,  trhich 
was  carried  to  the  court  of  errors,  Chancellor  Walworth  and  Mr.  Sena- 
tor Paige  dissented  from  the  opinion  of  th%  supreme  cotirt  in  regard  to 
that  part  which  Went  to  establish  an  implied  warranty  that  the  article 
\ras  merchclntable ;  the  cafene  was  not,  however,  decided  upon  that 
point.  (J) 

Althotigh,  by  the  tertes  of  a  contract^  an  article  agreed  to  be  deliver- 
)ed  is  to  be  of  a  inerchantabh  ^uatity^  still,  if  ah  inferior  article  be  de- 
livered and  accepted^  the  purchaser,  when  called  on  for  payment,  is  not 
entitled  to  a  reduction  from  the  Contract  price,  on  the  ground  of  the  in- 
ferior  quality  of  the  article.  He  IntiM  reAise  to  accept  it,  or,  if  its  infe- 
riority be  subsequently  discovered,  he  must  return  it,  or  require  the  pur- 
chaser to  take  it  back.(18) 

In  Howard  V,  Hoey,  decided  in  1840,(19)  the  supreme  court  held 
that  in  ^  contract  for  the  sale  Hind  delivery  of  an  article  of  merchandize 
at  a  Aitbre  day,  whiere  there  is  no  selection  or  setting  apart  at  the  time, 
Df  particular  articles  of  the  property,  so  as  to  pass  the  property  m  pr^ 
sentiy  to  the  purchaiser,  merdyantable  quality^  such  as  will  at  least  bring 
the  average  'market  price,  is  always  intended.  And  that  if  the  property 
delitered  be  not  of  that  quality,  and  notice  of  the  defect  be  given',  the 
tendo)*^  in  ah  action  for  the  recovery  of  the  stipulated  price,  can  only 
Recover  what  the  articles  were  actually  worth.  And  in  executory  salaj 
or  agreements  to  sell  indeterminate  things,  there  is  always  a  warranty 
implied  that  the  thing  to  be  delivered  shall  at  least  be  free  from  any  re- 
markable defect.(20)  If  the  article  delivered  ct>toe  short  of  a  medium 
quality  or  goodness,  it  may  be  returned^  aftef  the  purchaser  has  bad  a 
reasonable  time  to  inspect  it.  And  it  is  sufficient  t^ntirely  ^o  defeat  the 
sale,  if  there  be  notice  to  take  it  back,  assigning  the  true  cause.(21) 

The  payment  of  a  fair  price  for  an  article  does  not  imply  a  warran- 
ty.(&)     And,  as  has  already  been  observed,  nd  action  will  lieforaffi^re 


(i)  18  Wen.  449.  See  also  S.  C,  17       (j)  18  id.  425. 
id.  ^7.  1%)  2  Oaiaet,  48.    4  John.  43L 

(18)  20  Wen.  61.  (20)  Id.  ib. 

(19>  23  id.  350.  (21)  Id.  ib. 
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representation)  assertion^  or  expression  of  an  opinion}^  in  regard  to  the 
tjuality  or  worth  of  an  article  solil,  which  turns  out  to  be  untrue.(/) 
And  an  assertion  by  the  vendor  to  the  vendee,  at  the  time  of  selling  a 
mare,  that  he  was  sure  she  was  safe  and  kind,  and  gentle  in  harness, 
was  held  in  Pennsylvania,  to  be  only  a  representation,  and  not  to  con- 
stitute a  warranty  or  express  promise  that  she  was  so.(m)  (22)  And 
Bti  advertisement  of  property  for  sale,  which  gives  it  a  higher  character 
than  it  deserves,  does  not  amount  to  a  warranty  as  to  the  quality,  if  the 
purchaser  relies  on  his  own  examination. (n)  Every  person  reposes  at 
his  peril  in  the  opinion  of  others,  where  he  has  equal  opportunity  to 
ionA  and  exerciise  his  own  judgment. (o)  And  if  the  seller  represent 
\^hat  he  himself  believes  as  to  the  qualities  or  value  of  an  article,  and 
lieaves  the  deterrtiination  to  the  judgment  of  the  buyer,  there  is  no  fraud  . 
"Or  warranty  in  the  case.(p)  Nothing  is  more  common  than  for  mer- 
chants and  others,  in  selling  goods,  to  recommend  them  highly  to  the 
purchaser,  as  of  a  superior  quality,  as  having  cost  so  much,  and  as  be- 
ing Worth  much  more  than  the  price  at  which  they  oflFer  them  for  sale; 
and  'yet  if  the  facts  should  turn  out  to  be  otherwise,  an  action  would  not 
lie,  unless  fraud  or  a  warranty  could  be  made  out ;  for  the  goods  are 
*iexposed  to  the  examination  of  the  buyer,  and  he  should  judge  for  him- 
self, and  if  he  place  implicit  confidence  in  the  opinion  of  the  teller,  he 
does  so  at  his  peril ;  the  maxim  caveat  emptor  applies  with  peculiar 
force  to  these  cases.  (5) 

If  I  engage  a  mechanic  to  manufacture  an  tirtrcle  in  his  line  of  busi- 
ness, without  any  stipulation,  the  law  implied  an  obligation  to  make  it 
in  a  skilful  and  workmanlike  manner.     So  if  I  contract  with  a  merchant 


(0  5  John.  364.    Yelv.  21.    3  Bills.  (p)  2  Esp.  R.  572. 

V4.    Cro.  Jac.  986.    1  Dana,  611.  (9)  See  1  Roll.  Abr.  101,  pi.  16.    1 

(m)  7  Serg.  &  Rawle,  482,  quere.  Sid.  146.    1  Lev.  R.  102.    2Ld.  Raym. 

(n)  Whart.  Dig.  595.  1118.     1  Greenl.  R.  389.     See  Mso  2 

(p)  6  John.  364,  and'caflea  cited  svfpray  Car.  &  Payne,  33T.     12  East,  632. 
in  note  (/.) 

(22)  The  authority  V>f  this  case  is  tjuestiotmble.  I  Understand  the  court  to  ad- 
judge, OS  matter  of  law,  that  the  words  used.  "  I  am  sure  she  is  safe,  kind  and  gen- 
tle m  hamesss/'  do  not  amount  to  an  txpresa  promise  that  she  was  so,  or  to  a  gen- 
eral warranty  ;  they  thought  the  case  one  of  bare  affirmation  of  equality.  Now^ 
within  the  pnnciple  of  the  authorities  cited  ante,  p.  363,  note  (tf ,)  did  not  the  case 

S  resent  a  question  of  fact  proper  to  be  passed  upon  by  a  jury  ?  What  was  the  un- 
erstanding  of  the  parties  ?  Did  the  vendor  mean  to  be  imderstoqd  as  warranting  ? 
and  did  toe  vendee  buy  upon  the  faith  of  what  he  understood  at  the  time  to  be  a 
warranty  ?  What,  taking  all  the  facts  and  circumstances  into  the  account,  was 
the  intention  of  the  parties?  It  seems  to  me,  that  these  are  (juestions  q/Yoc^  proper 
tp  be  submitted  to  the  determination  of  a  jur^ ,  especially  m  a  justice's  court,  in 
almost  eyery  conceivable  case  where  declarations  of  the  vendor  are  given  in  evi- 
dence. 
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to  furnish  me  with  a  quantity  of  wheat  at  a  future  day  for  a  certain 
price,  without  any  other  stipulation,  the  ]aw  implies  that  it  shall  be  of  a 
good  and  merchantable  quality  and  condition.  Common  honesty  is  ex- 
acted of  all,  in  their  dealings  with  one  another,  without  any  stipulation 
for  it.(r)  It  will  be  readily  seen  that  in  these  cases  the  purchaser  must 
of  necessity  rely  entirely  upon  the  honesty  of  the  seller,  the  contract 
being  executory  ;  and  therefore  the  distinction  between  the  rule  in  cases 
of  this  description  and  in  those  where  the  contract  is  executed,  and  an 
opportunity  of  inspection  at  the  time  of  purchase  is  given.  When 
goods  are  discovered  not  to  answer  the  order  given  for  them,  or  to  be 
unsound,  the  purchaser  ought  immediately  to  return  them  to  the  vendor, 
and  give  him  notice  to  take  them  back,  and  thereby  rescind  the  con- 
tract ;  or  he  will  be  presumed  to  acquiesce  in  the  quality  of  the  goods.(f ) 
Where  there  is  a  warranty,  the  buyer  may  sue  without  returning  the 
goods.  (/) 

On  a  sale  by  sample,  there  is  an  implied  warranty  that  it  is  a  fair 
specimen  of  the  thing  sold.(u)     The  mere  exhibition,  however,  of  sam- 
ples at  the  time  of  sale  is  not  of  itself  evidence  of  an  agreement  to  sell 
by  sample  ;  it  is  for  a  jury,  or  justice,  when  there  is  no  jury,  to  say  un- 
der all  the  circumstances  of  the  case  whether  the  sale  was  isUended  by 
the  parties  as  a  sale  by  sample.(t;)     And  in  the  sale  of  hemp  put  up  in 
bales,  it  was  held  that  there  was  ho  implied  warranty  that  the  interior 
should  correspond  in  quality  with  the  exterior  of  the  bales.     Such  a 
case  is  not  a  sale  by  sample.(to)     And  in  this  last  case,  Bronson,  J.,  id 
delivering  the  opinion  of  the  court  remarks  that,  ^'  Where  the  purchaser 
has  an  opportunity  to  inspect  the  goods^  no  principle  is  better  settled 
than  that  the  seller,  in  the  absence  of  fraud,  is  not  answerable  for  latent 
defects."(a:) 

Where  there  is  an  agreement  in  writing,  for  the  sale,  no  action  will 
lie  on  a  parol  warranty ;  for  the  writing  is  a  higher  and  more  certais 
species  of  evidence.(y)  If  it  contain  a  warranty,  this  should  form  the 
ground  of  action,  bat  if  it  do  not^  it  is  conclusive  evidence  that  no  war- 
ranty was  intended. 

The  above  cases  must  be  received  with  this  qualification,  that  wherev- 


m  Per  Nelson,  J.,  9  Wen.  20,  28,  John.  204.    4  Oowen,  440.    6  id.  854. 

and  Me  18  Wen.  439,  pier  Paige,  senator.  9  Wen.  20.    12  id.  418.    Id.  666.  16  id. 

2  Kent's  Com.  8d  ed.  479.  425. 

(s )  1  Camp.  190.  (v)  18  Wen.  425. 

(0   See  ante,  p.  128.      See  also  12  (to)  19  id.  159. 

Wen.  566.  (x)  Id.  161. 

Cu)  2  East,  814.    5  John.  895.    13  (y)  1  John.  414.    Id.  508.    8  Wse. 

Mass.  R.  189.    Per  Woodworth,  J.,  20  459.    I  id.  424. 
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er  there  is  wilful  misrepresentation,  concealment  or  fraud,  by  the  ven- 
dor, either  as  to  the  kind,  the  soundness,  quality,  goodness  or  any  oth- 
er particular,  of  the  article  sold,  an  action  for  the  deceit  lies,  under  all 
conceivable  circumstances. (2;)  Though  the  contract  be  in  writing  ;(a) 
though  it  be  sealed  and  contain  covenants  of  warranty,  or  any  other 
x^ovenants,  calculated  in  the  most  extensive  manner  to  guard  and  protect 
.the  plaintiff's  rights  ;(&)  if  the  defendant  have  been  dishonest  in  the 
transaction,  the  plaintiff  may  disregard  all  these,  and  sue  him  direct- 
ly for  the  fraud.  And  if,  by  false  and  fraudulent  representations,  a 
party  is  induced  to  enter  into  a  written  agreement,  and  is  thereby  dam- 
nified, he  may  maintain  case  for  the  deceit,  and  give  parol  evidence  of 
the  representations,  although  they  are  not  noticed  in  the  written  con=^ 
tract.(c)  And  an  action  for  the  fraud,  where  there  is  a  warranty  or 
covenant,  is  many  times  the  most  advantageous  for  the  plaintiff;  for  a 
warranty  is  a  mere  contract,  and  the  damages  are  limited  to  the  specific 
loss.  Fraud  is  a  crime ;  and  wherever  a  court  or  jury  are  convinced  of 
its  existence,  to  the  injury  of  another,  they  may  and  should  give  dam- 
ages, as  in  other  actions  for  a  wrong  involving  moral  guilt,  with  a  liber 
ral  and  unsparing  hand,  both  to  compensate  the  plaintiff  for  his  extraor- 
dinary trouble  in  vindicating  himself  against  the  injury,  and  to  furnish  ^ 
moral  lesson  to  their  country,  by  the  punishment  of  the  defendant.(c{) 

In  every  sale  of  personal  property,  there  is  an  implied  warranty  that 
the  vendor  has  a  good  and  valid  title  to  the  thing  sold  ;  and  if  this  fails, 
an  action  lies  for  the  damage,  without  either  express  warranty  or 
fraud. (e)  It  seems,  however,  that  if  the  possession  be  at  the  time  in 
another,  and  there  be  no  covenant  or  warranty  of  title,  the  party  buys 
at  bis  peril ;(/)  but  if,  in  such  case,  the  seller  affirm  the  thing  to  be 
his,  it  is  said  that  he  thereby  warrants  the  title.(g) 

In  contracts  for  the  sale  of  provisions,  a  warranty  on  the  part  of  the 
seller,  is  implied,  that  they  are  sound  and  wholesome,(A)  especially  if 
the  provisions  be  intended  for  domestic  use.(?-) 

How  far  the  warranty  must  be  confined  to  the  time  of  sale,  see  ante, 
p.  123. 


(x)  Peake'fl  N.  P.  Cas.  115.    4  Hall's  («)  1  John.  274.    6  id.  5.    3  Cowen, 

Law  Jour.  618.  272.    2  Har.  &  Gill,  176.    Hard.  R.  531. 

»  1  Teno.  R.  174.  (/)  Cro.  Jac.  197.    1  Salk.  210. 

^b)  13  John.  325,  395.  (g)  Buller,  J.,  3  T.  R.  57,  58. 

^c)  5  Dowl.  k,  Ryl.  490.    3  Bam.  &  (h)  3  Bl.  Com.  166.    12  John.  468. 

Cress.  623.  2  Har.  &  Gill,  495.    See  also  18  Wen. 

(d^  See  4  Hall's  Law  Jour.  618,  619,  449. 

620 ;  conclusion  of  Judge  Hall's  charge  (t)  17  Wen.  268,  per  Cowen,  J. 
io  the  jury,  in  North  CanoUna* 
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Assumpsit  is  a  proper  form  of  action,  and,  indeed,  the  usual  one,  upon 
an  express  or  implied  warranty. (j')  Where,  however,  the  ground,  oras 
it  is  commonly  called,  the  gist  of  the  action,  is  fraud  or  deceitj  then  the 
action  should  be  case,  alleging  the  warranty  to  have  been  false  and 
fraudulent.  In  the  latter  case,  the  damage  complained  of  is  the  result 
of  a  tortious  act — in  the  former,  of  a  mere  breach  of  contract.  In  the 
first  edition  of  this  treatise,  it  was  said  that  a  count  for  deceit  might  be 
joined  in  the  same  declaration  with  a  count  in  assumpsit  on  a  warrantyi 
,  and  the  case  reported  in  6  John.  138,  was  cited  as  authority  on  that 
point.  It  is  conceived  that  that  case  does  not  sustain  the  opinion  thus 
advanced.  The  declaration  in  that  case  contained  four  counts  in  as- 
sumpsit  for  a  breach  of  warranty.  It  contained  no  allegation  of  decei/t 
or  fraud;  and  the  question  presented  for  the  determination  of  the  court 
was,  whether,  under  that  declaration,  evidence  of  fraud  was  admissible. 
They  held  that  it  was  not,  because  the  deceit  or  fraud  was  not  substan- 
tively alleged  in  the  declaration  But  I  do  not  understand  th^  court  to 
have  decided  that  a  count  for  deceit  or  fraud  Qould  have  been  properly 
joined  with  the  counts  in  assumpsit.  They  merely  adjudged  that,  inas- 
much as  fraud  was  not  alleged  in  the  declaration,  it  could  not  be  proved. 
The  notion  that  a  count  in  assumpsit  may  be  joined  in  the  s^me  decla- 
ration with  one  for  deceit^  is  at  war  with  the  most  familiar  principles  of 
pleading.  The  causes  of  action  are  entirely  dissimilar:  they  are  not 
of  the  same  nature;  and  the  same  plea  of  the  general  issue  would  not 
•  answer  both  counts.  Beside,  it  has  long  been  the  settled  Jaw  of  the 
land,  that  tort  of  any  kind,  though  unaccompanied  with  force,  (as  tres* 
pass  on  the  case  ex  delicto^)  can  never  be  joined  with  any  separate  de* 
mand  founded  on  contract.{23) 

In  an  action  of  assumpsit  for  the  recovery  of  the  price  of  an.  article 
sold  at  a  stipulated  sum,  with  warranty^  a  defenclant  may  give  evidence 
showing  the  true  value  of  the  iarticle  s;old,  in  ca^e  of  a  breach'  of  the 
warranty,  in  reduction^  of  the  amount  of  the  recovery  claimed  ;  and  this 
may  be  done  as  well  in  cases  of  a  sale  with  warranty  as  in  casts  of 
fraud;  such  evidence  being  allowed  to  avoid  circuity  of  action,  and  to 
prevent  further  litigation  upon  the  same  matter.  And  it  seemSj  that  a 
defendant  would  be  allowed  to  give  such  evidence  in  a  case  of  war- 
ranty, although  the  article  sold  was  not  returned  to  the  vendor.(A;) 


(j)  See  3  Coweo,  273 ;  the  proper  ac-        (k)  4  Wen.  433.     See  alio  UJoin. 
tjon  where  there  is  a  warranty  of  title,    50.  2  Wen.  431.    3  id.  236. 
express  or  implied. 

(23)  See  Gould's  PI.  210  to  220. 
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Where  a  vendee,  who,  on  the  purchase  of  several  articles  of  merchan- 
dize, warranted  as  of  a  particlar  quality,  gave  three  promissory  notes  in 
payment,  and  paid  two  of  them,  it  was  held  that  he  might,  in  an  ac- 
tion by  the  vendor  for  the  recovery  of  the  third  note,  give  in  evidence  a 
breach  of  warranty  in  respect  to  one  of  the  articles  of  propierty  sold, 
either  ia  bar  or  in  mitigation  of  the  amount  of  Fecovery.(/)  So  a  plain- 
tiff may  recover  for  breach  of  warranty  in  the  sale  of  property,  although 
before  the' payment  of  the  note  given  by  him  on  the  transfer  of  the 
property,  he  had  notice  of  a  breach  of  the  warranty,  and  notwithstand- 
ing, paid  it ;  if  the  extent  of  the  damage  sustained  by  him  was  not  then 
ascertained.(m) 

It  lies  upon  a  breach  of  warranty,  or  deceit,  in  the  sale  of  a 

HORSE. 

I  have  already,  under  the  preceding  head,  referred  to  several  case» 
applicable  to  this  subject,  to  which  the  reader  is  referred,  in  addition  ta 
those  cited  below.  As  the  action  for  a  breach  of  warranty  and  deceit, 
in  the  sale  of  horses,  is  frequent  in  this  country,  and  especially  in  a 
justice's  court,  it  is  thought  proper  to  consider  the  subject  under  a  dis- 
tinct head,  by  itself;  I  shall  therefore  be  excused  in  following  the  ex- 
ample of  Mr.  Holt,  on  reporting  the  case  of  Broennenburgh  v.  Hayr 
cock,  (1  Holt's  N.  P.  R.  630,)  by  reducing  the  cases  on  this  subject  inta 
a  distinct  body  by  themselves. 

That  was  an  action  on  a  general  warranty  of  the  soundness  of  a  horse, 
on  the  sale.  It  was  proved,  that  at  the  time  of  the  sale,^  the  horse  was 
affected  by  a  habit  called  crib-biting,  which  originated  in  indigestion ; 
that  by  this  habit  a  horse  wasted  the  fo/tva,  which  was  necessary  to  di- 
gest his  food.  The  witnesses  stated  that  they  did  not  consider  crib- 
biting  to  be  an  unsoundness,  though  it  might  lead  to  an  unsoundness. 
That  it  was  sometimes  an  indication  of  an  incipient  disease,  and  some- 
times produced  unsoundness,  where  it  existed  in  any  great  degree. 

Burroughs  justice,  remarked,  that  the  question  of  unsoundness  was, 
perhaps,  compounded,  both  of  law  and  of  fact.  If  it  was  a  question  of 
law,  he  was  of  opinion,  that  in  this  particular  case,  it  was  not  unsound- 
ness ;  and  was  satisfied  the  jury  would  think  with  him  on  the  fact.  It 
is  a  curable  vice„  in  its  first  stages,  and  this  horse  was  only  proved  to  be 
an  incipient  crib-biter.  It  is  a  mere  accident,  arising  from  bad  manage- 
ment in  the  training  of  a  horse ;  and  is  no  more  connected  with  unsound- 
ness, than  starting  and  shying.  The  plaintiff  might  have  demanded  a 
warranty  against  this  particular  vice  ^  but  he  was  quite  clear  that  it  is 


(0  10  Wen.  612.  (m)  12  id.  666. 
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not  included  in  a  general  warranty.     And  the  plaintiff  submitted  to  a 
nonsuit. 

The  followbg  is  Mr.  Holt's  note  to  the  above  case,  verbatim;  after 
giving  which,  I  shall  introduce  a  few  American  cases  on  the  same  sub- 
ject, in  addition  to  those  already  cited,  with  some  English  cases,  not  re- 
ferred to  by  Mr.  Holt ;  the  most  of  them  having  been  decided  since  the 
publication  of  his  note. 

^^  Actions  are  so  frequently  brought  upon  a  breach  of  warranty  on  the 
sale  of  horses,  that  it  may  be  useful  to  collect  the  cases  within  the  com- 
pass of  a  short  note. 

^^  Horses  being  subject  to  secret  maladies,  it  is  usual  with  the  buyer  to 
require  a  warranty  of  soundness  upon  their  sale.     For  if  a  horse,  having 
a  secret  malady,  be  sold  without  warranty  of  soundness,  the  purchaser  has 
no  remedy.     If,  indeed,  a  fraud  have  been  practised  at  the  time  of  sale, 
the  buyer  may  have  an  action  on  the  case  for  the  deceit.    But,  unless  in 
the  case  .of  fraud,  the  maxim  of  the  English  law,  contrary  to  that  which 
obtains  in  the  civil  law,  is  caveat  emptor.     An  express  warranty  extends 
to  latent  defects.     But  if  there  be  no  such  warranty,  and  the  seller  sell 
the  horse,  such  as  he  believes  it  to  be,  without  fraud,  the  law  will  not 
imply  that  he  sold  it  upon  any  other  terms  than  such  as  were  stipulated 
at  the  time  of  the  bargain.     It  is  the  fault  of  the  buyer,  if  he  do  not  in- 
sist upon  a  warranty.     It  has  been  said,  that  there  is  an  implied  warranty 
of  the  goodness  of  an  article  arising  from  the  conditions  of  all  sales ;  and 
this  has  been  rested  upon  the  principles  of  natural  justice  and  equity, 
which  must  govern  all  the  contracts  of  men,  without  reference  to  the 
particular  quality  of  the  thing  for  which  they  contract.     There  is  no  such 
principle  however,  in  the  English  law.  (Parkinson  v.  Lee,  2  East,  314.) 
It  was  formerly,  indeed,  a  current  opinion,  that  a  sound  price  was,  per xe, 
an  implication  of  warranty.     In  other  words,  that  a  sound  price  given 
for  a  horse  was  tantamount  to  a  warranty  of  soundness.     But,  when  this 
notion  came  to  be  judicially  examined,  it  was  found  to  be  so  loose  and 
unsatisfactory ,  and  so  much  at  variance  with  the  principles  of  the  English 
law,  in  contracts  of  buying  and  selling,  that  Lord  Mansfield,  in  Stuart 
V.  Wilkins,  (1  Doug.  18,)  rejected  it  as  a  popular  error  ;  and  said,  that 
there  must  either  be  an  express  warranty  of  soundness,  or  fraud  in  the 
seller,  in  order  to  maintain  the  action.    (See  likewise  iRolle'sAbr. 
90,  (P),  and  the  judgment  of  Mr.  Justice  Lawrence,  in  Parkinson  v. 
Lee,  supra.) 

^^  The  advantage  arising  to  the  buyer  from  an  express  warranty  of 
soundness  is  this,  that  such  warranty  extends  to  every  kind  of  soundness, 
known  and  unknown  to  the  seller ;  and  if  the  warranty  be  false,  the  buyer 
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has  a  remedy  against  the  seller,  to  recover  a  compensation  in  damages. 
But  as  soon  as  the  unsoundness  is  discovered,  the  buyer  should  immedi- 
ately tender  the  horse  to  the  seller,  for  otherwise  he  will  not  be  entitled 
to  recover  for  the  keep.     (Caswell  v.  Coare,  1  Taunt.  567.) 

^^  A  person  sells  a  horse  as  of  the  age  stated  in  a  written  pedigree,  de- 
claring that  he  knows  nothing  of  the  horse  but  what  he  has  learnt  from 
the  pedigree.  This  is  not  a  warranty.  (Dunlop  v.  Waugh,  Peake, 
123,  Kenyon,  Ch.  J.  1792.) 

"  Where  a  horse  has  been  sold,  warranted  sound,  which  it  can  be 
clearly  proved  was  unsound  at  the  time  of  the  sale,  the  seller  is  liable  to 
an  action  on  the  warranty,  without  either  the  horse  being  returned,  or 
notice  given  of  the  unsoundness.     (Fielder  v.  Starkin,  1  H.  Bl.  17.)(n.) 

"In  Curtis  v.  Hannay,(3  Esp.  R.  83,)  Lord  Eldon  says,  ^I  take  it  to 
be  clear  law,  that  if  a  person  purchase  a  horse  that  is  warranted,  and  it 
afterwards  turn  out  that  the  horse  was  unsound  at  the  time  of  warranty, 
the  buyer  may,  if  he  pleases,  keep  the  horse,  and  bring  an  action  on  the 
warranty,  in  which  he  will  have  a  right  to  recover  the  difiFerence  between 
tne  value  of  a  sound  horse,  and  one  with  such  defects  as  existed  at  the 
time  of  the  warranty  ;  or  he  may  return  the  horse,  and  bring  an  action 
to  recover  the  full  money  paid.(24)  But  in  the  latter  case,  the  seller 
has  a  right  to  expect  that  the  horse  shall  be  returned  to  him  in  the  f 
state  as  when  he  sold  it ;  and  not  by  any  means  diminished  in  value.' 
A  warranted  article  must  be  returned  immediately,  or  in  a  reasonable 
time  after  the  defect  is  discovered. 

"  But  where,  on  the  sale  of  a  horse,  there  is  an  express  warranty  by 
the  seller  that  the  horse  is  sound,  free  from  vice,  &c.  coupled  with  an 
undertaking  on  the  part  of  the  seller  to  take  the  horse  again,  and  pay 
back  the  money,  if  on  trial  he  shall  be  found  to  have  any  of  the  defects 
mentioned  in  the  warranty,  the  buyer -must  in  such  case  return  the  horse 
as  soon  as  he  discovers  any  of  those  defects,  in  order  to  maintain  an  ac>- 
tion  on  the  warranty,  unless  he  has  been  induced  to  prolong  the  trial  by 
any  subsequent  misrepresentation  of  4he  seller.  (Adams  v.  Richards,  2 
H.  Bl.  573.)     In  such  case,  trial  means  a  reasonable  trial.     (I<l.) 

^^  Upon  the  warranty  of  a  horse  as  sound,  the  vendor,  in  a  subsequent 
t^onversatton,  promised,  if  the  horse  were  unsound^  (which  he  denied,) 


(n)  See  alto  Taylor's  N.  C.  Rep.  17. 

(24)  In  a  late  case  in  the  supreme  court  of  this  state,  however,  it  was  decided 
that  if  a  horse  be  sold  with  warranter  of  soundness,  the  vendee  has  no  right  to  return 
him  and  recover  back  the  price  paid,  although  he  turns  out  to  have  been  unsound 
at  the  time  of  sale ;  unless  there  be  either  an  agreement  to  that  effect,  or  f^ud  on 
the  part  of  the  vendor.    (4  Hill,  625.    See  also  2  id.  288.) 
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that  he  would  take  it  again,  and  return  the  money  :  though  the  horse  be 
unsound,  the  vendee  must  sue  lipon  the  warranty,  and  cannot  maintam 
assumpsit  to  recover  back  the  price,  for  such  promise  does  not  discharge 
the  original  warranty.     (Payne  v.  Whale,  7  East,  274.) 

^^  If  a  horse,  sold  at  public  auction,  be  warranted  sound,  and  six.jears 
old,  and  it  be  one  of  the  conditions  of  sale  that  it  shall  be  deemed  sound 
unless  returned  in  two  days,  this  condition  applies  only  to  the  warranty 
of  soundness.  (Buchanan  v.  Parnshaw,  2  T.  R.  745.)  Therefore, 
where  a  horse,  sold  with  such  a  warranty,  was  discovered  to  be  twelve 
years  old,  ten  days  after  the  sale,  and  was  then  offered  to  the  seller,  who 
refused  to  take  him,  it  was  held  that  an  action  might  be  maintained  by 
the  buyer  against  the  seller,  on  the  warranty ;  and  his  right  to  recover 
is  not  affected  by  his  having  sold  the  horse  after  offering  him  to  the  de- 
fendant. (2  T.  R.  745.)  In  an  action  on  a  warranty  of  a  horse,  the 
affirmative  is,  however,  upon  the  plaintiff*;  he  must  positively  prove  that 
the  horse  was  unsound.  (Eaves  v.  Dixon,  2  Taunt.  343 ;  and  see  Lewis 
V.  Cosgrave,  id.  2.)  In  the  latter  case,  where  the  plaintiff*  sold  the  de- 
fendant a  horse  with  a  warranty  of  soundness,  and  the  defendant  gave 
the  plaintiff*  a  bill  of  exchange  for  the  price }  the  defendant  discovering 
the  horse  to  be  unsound,  tendered  him  to  the  plaintiff*,  who  refused  to 
take  him  back  again,  and  brought  an  action  against  the  defendant  on  the 
bill,  it  was  held,  (upon  the  defendant's  proving  that  the  plaintiff*,  at  the 
time  of  the  sale,  knew  that  the  horse  was  unsound)  that  he  could  not  re- 
cover upon  the  bill,  for  it  was  clearly  a  fraud ;  and  a  person  cannot 
recover  the  price  of  goods 'sold  under  a  fraud. 

"  Upon  the  breach  of  a  warranty  of  a  horse,  if  the  horse  be  returned, 
the  measure  of  damages  is  the  price  paid  for  him ;  if  the  horse  he  not 
returned,  the  measure  of  damages  is  the  diff*erence  between  his  real 
Value  and  the  price  given. (25)  If  the  horse  be  not  tendered  to  the  de- 
fendant, the  plaintiff*  can  recover  no  damages  for  the  expense  of  his 
keep.  (Caswell  v.  Coare,  1  Taunt.  ^66,  cited  supra,  and  Curtis  v. 
tiannay,  3  Esp.  R.  83. ) 

'^  A  horse  laboring  under  a  temporary  lameness,  occasioned  by  accident, 
tmd  capable  of  being  speedily  removed,  is  not  unsound.  Therefore,  an 
averment  in  a  declaration  of  a  general  warranty  of  soundness,  is  support- 


(25)  The  actual  value  at  the  time  of  the  sale,  and  not  the  price  paid,  u  the  crite- 
rion. That  is  to  say,  the  measure  of  damag^es,  here,  is  the  difference  between  the 
value  of  the  horse  at  the  time  of  the  sale,  considering  him  as  sound,  and  bis  valo^ 
with  the  defect  complained  of.  (4  Hill,  625 ;  and  see  2  id.  288.)  The  price  paid, 
however,  is  strong  evidence  of  what  the  horse  would  have  been  worth,  if  souod ; 
and  should  always  control  unless  it  be  clear  that  the  actual  value  was  either  gresier 
or  less.    (Per  Cowen,  J.  Id.) 
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ed  by  the  evidence  of  a  warranty  made  with  a  particular  exception  of 
such  temporary  injury*    (Gannent  v.  Bavis,  2  Esp.  R.  673,  Eyre,  Ch.  J.) 

^^  In  an  action  upon  the  warranty  of  a  horse^  it  is  not  enough  that  he 
is  a  roarerj  as  this  may  be  merely  a  bad  habit,  or  proceed  from  other 
causes  unconnected  with  his  general  health  and  activity.  To  prove  a 
breach  of  warranty^  the  roaring  must  be  shown  to  be  symptomatic  of  dis- 
tBse  or  infitmity  in  the  particular  case.     (Basset  v.  ColIis,2  Camp.  523.) 

"  Wherej  by  the  conditions  of  sale,  a  horse  is  to  be  returned  within 
two  days  if  he  prove  unsound,  he  cannot  be  sent  back  after  the  expira- 
tion of  that  period,  although  the  auctioneer  may  not  have  paid  over  the 
.price  to  his  employer.  (Mesnard  v.  Aldridge,  3  Esp.  R.  271,  Kenyon, 
Ch.  J.,  1801.)  A  party,  sued  on  a  warranty  of  a  horse,  may  call  a  prior 
vendor,  who  sold  with  a  warranty,  to  prove  the  animal  sound.  (Briggs 
V.  Crick,  6  Esp.  R.  99.(o) 

.^^  A  warranty  of  the  soundness  of  a  horse  sold,  requires  no  stamp,  it 
being  an  agreement  ^  relating  to  the  sale  of  such  goods^'  (Shrine  v. 
Elmore,  2  Camp.  407.) 

"  With  respect  to  the  form  of  pleading  in  an  action  on  a  breach  of 
warranty,  the  ancient  method,  which  was  an  action  of  tort,  has  long 
been  superseded  by  the  more  convenient  form  of  a  declaration  in  as- 
sumpsit. This  enables  the  plaintiff  to  add  the  money  counts  to  his  dec- 
laration.    (Stuart  V,  Wilkins,  Doug.  18.)      ^ 

"Where  the  contract  of  warranty  is  still  opeuy  the  plaintiff  must  de*- 
clare  specially  upon  the  warranty.  He  cannot  recover  the  price  of  the 
horse  in  an  action  for  money  had  and  received.  (Towers  v.  Barrett, 
1  T.  R.  133.  Power  v.  Wells,  Cowp.  818.  Weston  v.  Downes, 
Doug.  23.) 

"  It  is  usual  to  insert  the  warranty  in  a  receipt  for  the  ^rice  of  the 
horse ;  and  the  receipt,  if  duly  stamped  with  a  receipt  stamp,  will  be 
•evidence  of  the  warranty.  An  agreement  stamp  will  not  be  necessary. 
(Shrine  v.  Elmore,  2  Cf^mp.  407.  See  likewise  Selw.  N»  P.  4th  ed* 
630.)" 

In  addition  to  the  above  cases,  collected  by  Mr.  Holt,  it  was  decided 
in  Briggs  V.  Crick,  (5  Esp.  R.  99,)  that  in  an  action  against  the  vendor 
of  a  horse,  upon  a  warranty  of  soundness,  he  may  call  as  a  witness  the 
one  who  has  sold  and  warranted  the  horse  sound  to  him  ;  or  any  other 
former  proprietor  of  the  horse,  who  has  sold  him  with  the  like  warran- 
ty. For  the  record  in  the  cause  upon  trial,  will  be  no  evidence  against 
the  former  warrantors,  and  they  are  therefore  not  interested. 


(o)  See  also  1  Mooil.  &  Bob.  59. 
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It  was  decided  by  the  abov^  case  of  Gannent  v.  Bavis,  cited  by  Mr. 
Holt,  (2  Esp.  R.  673,  Eyre,  Ch.  J.,)  that  a  horse  laboring  under  a  tem- 
porary lameness,  occasioned  by  accident,  and  capable  of  being  speedily 
removed,  is  not  unsound,  within  the  meaning  of  a  general  warranty  of 
soundness. 

But  a  contrary  doctrine,  and  one  which  certainly  appears  more  con- 
sonant to  common  sense,  has  since  been  held  in  Elton  v.  Brogden,  (4 
Camp.  281.)  The  defendant  here  undertook  to  protect  himself  from 
the  effect  of  a  general  warranty  of  soundness,  by  showing  that  the 
lameness  complained  of  was  of  a  temporary  nature,  and  that  the  horse, 
after  the  warranty,  recovered,  and  had  since  become  in  all  respects 
sound. 

Lord  Ellenborough :  ^^I  have  always  held,  and  now  hold,  that  a  war- 
ranty of  soundness  is  broken,  if  an  animal  at  the  time  of  the  sale  had 
any  infirmity  upon  him,  which  rendered  him  less  fit  for  present  service. 
It  is  not  necessary  that  the  disorder  should  be  permanent  or  incurable. 
While  a  horse  has  a  cough,  I  say  he  is  unsound,  although  that  may  be 
either  temporary  or  may  prove  mortal.  The  horse  in  question,  having 
been  lame  at  the  time  of  sale,  when  he  was  warranted  to  be  sound,  his 
condition  subsequently  is  no  defence  to  the  action." 

In  Shillitoe  v.  Claridgc,(p)  which  was  an  action  brought  on  the  war- 
ranty of  a  horse  which  had  a  cough  when  it  was  sold,  Lord  ElleDbo- 
rough,  Ch.  J.  remarked,  ''  If  it  had,  and  the  cough  was  of  a  permanent 
nature,  I  have  always  held  that  it  was  a  breach  of  the  warranty;  and 
such  has,  I  believe,  always  been  the  understanding,  both  in  the  profes- 
sion and  among  veterinary  surgeons.  On  that  understanding  1  have  al- 
ways acted,  and  think  it  quite  clear.  (See  Elton  v.  Brogden,  4  Camp. 
281  ;  1  Stark.  R.  127  ;  2  Esp.  R.  673 ;  Holt's  N.  P.  Cas.  630 ;  1  H. 
Bl.  172  ;  Stark.  R.  81.") 

J.  WilliamSj  for  the  defendant,  urged  that  at  present  two  thirds  of  the 
horses  in  London  have  coughs. 

"Lord  Ellenborough,  Ch.  J.  :  Be  it  so  ;  but  still  it  is  a  breach  of  the 
warranty. 

"  Tindale  contended,  though  there  was  a  warranty,  yet  the  plaintiff 
was  told  that  the  horse  had  been  used  only  on  the  road,  and  had  a 
cough  ;  therefore  he  had  knowledge  of  the  unsoundness,  and  having 
sent  it  to  a  hunt^  he  made  an  improper  use  of  it,  and  aggravated  the 
disease. 

"  Lord  Ellenborough,  Ch.  J.    Knowledge  makes  no  difference.  There 

(p)  2  Chit  R.  425. 
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Avas  a  case  before  Mr.  Justice  Lawrence,  in  which  it  was  held,  and  it 
was  there  said,  that  the  plaintiff  might  rely  upon  the  warranty  only,  and 
not  choose  to  trust  to  his  own  knowledge.  I  have  always  understood 
that  a  cough  is  an  unsoundness  :  the  horse  was  unsound  then,  when  he 
was  bought ;  and  there  is  no  proof  of  any  discontinuance  of  that  un- 
soundness, or  that  he  would  have  got  well  if  he  had  not  been  hunted.'^ 

"  Bayley,  J.    There  is  no  evidence  of  mismanagement." 

^^Holroyd,  J.  The  defendant's  evidence  is  not  at  all  in  contradiction 
of  the  plaintiff's:  he  does  not  at  all  deny  the  unsoundness  of  the  horse 
at  the  time  of  the  purchase." 

"Lord  Ellenborough,  Ch.  J.  The  horse  was  bled  for  the  cold  before 
he  was  sold,  and  there  is  no  proof  that  it  was  a  temporary  cold,  or  that 
it  would  be  so." 

"  In  Liddard  v.  Kain,  (9  Moore,  356,)  which  was  an  action  of  assump- 
sit, for  the  price  of  two  horses  sold  and  delivered  to  the  defendant  by 
the  plaintiff,  it  was  proved  that  the  defendant  purchased  the  horses  of 
the  plaintiff  for  200  guineas,  that  the  plaintiff  agreed  to  keep  them 
a  week  after  the  purchase,  and  that  no  warranty  was  given  as  to  their 
soundness. 

"  For  the  defendant,  a  witness  was  called,  who  stated,  that  at  the 
time  of  the  purchase,  one  of  the  horses  had  a  cough  and  running  at  the 
nose,  which  was  apparent  to  every  one.  The  plaintiff  said  it  was  a  mere 
cold,  and  that  he  would  be  well  in  a  week ;  on  which  the  defendant 
said,  that  he  would  not  take  him,  unless  the  plaintiff  would  let  him  stand 
in  his  stable  for  a  fornight ;  to  which  he  assented,  and  said,  ^  I  will  de- 
liver both  the  horses  at  the  end  of  the  fortnight,  sound  and  free  from 
blemish.'  It  also  appeared,  that  at  the  expiration  of  that  time,  the  cough 
on  the  one  still  continued,  and  that  the  other  had  a  swollen  leg,  and  was 
lame  from  a  kick  he  had  received  in  the  stable,  and  that  the  blemish 
still  remained.  His  lordship  left  it  as  a  question  of  fact  to  the  jury, 
whether  from  the  whble  of  the  evidence,  the  plaintiff  was  entitled  to  re- 
cover. They  thought  he  was  not,  and  accordingly  found  a  verdict  for 
the  defendant. 

"  Mr.  Serjeant  Wilde  applied  for  a  rule  nisi  that  this  verdict  might 
be  set  aside,  and  a  new  trial  granted  ;  on  the  ground,  that  as  the  cough 
on  one  of  the  horses  was  apparent  at  the  time  of  the  sale,  and  the  plain- 
tiff admitted  that  he  had  a  cold,  it  was  an  existing  or  manifest  unsound- 
ness, if  it  could  be  so  called,  at  the  time;  and  that  if  a  warranty  had 
been  given  against  a  patent  defect,  it  would  have  been  void  in  law. 

"  But  the  court  were  of  opinion,  that  although  the  cough  might  be  a 
mere  temporary  unsoundness,  yet  it  might  eventually  produce  a  disease 
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on  the  lungs.  Besides,  the  plaintiff  agreed  to  deliver  both  the  horses 
at  the  end  of  a  fortnight  sound  and  free  from  blemish.  The  warranty, 
therefore,  did  not  apply  to  a  mere  unsoundness  at  the  time  of  the  sale, 
but  was  a  continuing  warranty  to  the  end  of  the  fortnight,  when  it  ap- 
peared that  the  cough  on  the  horse  still  continued,  and  that  the  other 
had  received  a  kick,  in  consequence  of  which,  one  of  his  legs  was 
swollen,  and  the  blemish  remained.  There  is  therefore  no  pretence  to 
disturb  the  verdict."  ^ 

In  Best  V.  Osborne,(l)   a  nerved  horse  was  held  to  be  unsound.    On 
the  trial  of  that  cause,  '^  several  eminent  farriers  were  called,  who  stated 
that  the  operation  of  nerving  consisted  in  the  division  of  a  nerve  leading 
from  the  foot  up  the  leg  ;  that  it^  was  usually  performed  in  order  to.  re- 
lieve the  horse  from  the  pain  arising  from  a  disease  in  the  foot ;  the 
nerve  cut,  being  the  vehicle  of  sensation  from  the  foot.     That  the  dis- 
ease in  the  foot  would  not  be  affected  by  the  operation,  and  would  go 
on  increasing  or  not,  according  to  its  character.     That  horses  previ- 
ously lame  from  the  pain  of  such  a  disease,  w^ould,  when  nervedy  fre- 
quently go  free  from  lameness,  and  continue  so  for  years  ;  that  the  ope- 
ration had  been  found  successful  in  cavalry  regiments,  and  horses  so 
operated  on  had  been  for  years  employed  in  active  service.     But  that 
in  their  opinion,  a  horse  that  had  been  nerved^  whether  by  accident  or 
design,  was  unsound,  and  could  not  be  safely  trusted  for  very  severe 
work,  and  that  it  was  an  organic  defect.     The  horse  in  question  had  not 
exhibited  any  lameness."     "Best,  Ct.  J.,  told  the  jury,  it  was  difficalt 
to  say,  that  a  horse  in  which  there  was  an  organic  defect,  could  be  con- 
sidered sound  ;  that  sound  meant  perfect^  and  a  horse  deprived  of  a 
useful  nerve  was  imperfect,  and  had  not  that  capacity  of  service  which 
is  stipulated  for  in  a  warranty." 

The  soundness  or  unsoundness  of  a  horse  is  a  question  peculiarly  fit 
for  the  consideration  of  a  jury,  and  the  court  of  common  pleas  of  Eng- 
land, therefore,  refused  in  Lewis  v.  Peake,  (7  Taunt.  153,)-  to  set  aside 
a  verdict  in  such  a  case,  for  a  preponderance  of  contrary  evidence. 

If  a  horse  be  sold  with  a  warranty,  any  fraud  at  the  time  of  the 
sale  will  avoid  it,  although  it  does  not  amount  to  a  breach  of  the  war- 
ranty.(2) 

In  assumpsit  for  breach  of  warranty  of  the  soundness  of  a  horse,  the 
defendant  having  refused  to  take  the  horse  back,  the  plaintiff  is  entitled 


i 


1)  Ry.  &  Mood.  N.  P.  Rep.  290. 

2)  Steward  v.  Coegvelt,  1  Car.  &  Payne,  23. 
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to  recover  for  the  keep,  for  such  time  only  as  would  be  required  to  re- 
sell the  horse  to  the  best  adVantage.(3) 

A  person  who  has  purchased  a  horse  warranted  sound,  sold  it  again, 
and  then  repurchased  it,  cannot,  on  discovering  that  the  horse  was  un- 
sound when  first  sold,  require  the  original  vendor  to  take  it  back  again  ; 
nor  can  he  by  reason  of  the  unsoundness,  resist  an  action  by  such  ven- 
dor for  the  price.  But  he  may  give  the  breach  of  warranty  in  evidence 
in  reduction  of  damages.  (4) 

Where  the  plaintiff  brought  an  action  to  recover  the  price  of  a  horse, 
sold  under  the  following  warranty,  viz  :  '^  To  be  sold,  a  black  gelding, 
five  years  old  ;  has  been  constantly  driyen  in  the  plough  :  warranted  :" 
held,  that  such  warranty  applied  to  soundness  only.(5) 

If  a  horse  have  manifest  and  visible  defects  at  the  time  of  sale,  they 
are  not  included  in  a  general  warranty.  Where,  therefore,  on  the  sale 
of  a  race-horse,  the  seller  told  the  purchaser  that  the  horse  was  a  crib 
biier,  and  he  also  had  a  splint^  which  was  apparent ;  it  was  held,  that 
a  warranty  that  the  horse  was  sound,  wind  and  limb,  at  the  time  of  sale, 
did  not  extend  to  those  defects.(6)  Some  splints  cause  lameness,  others 
do  not ;  a  splint^  therefore,  is  not  one  of  those  visible  defects  against 
which  a  warranty  is  inoperative.  The  defendant  having  warranted  a 
horse  sound  at  the  time  of  the  contract  of  sale,  and  the  horse  having  af- 
terwards become  lame  from  the  effects  of  the  splint,  visible  when  the 
defendant  sold  him ;  held,  that  the  defendant  was  liable  on  his  war- 
ranty.(7) 

Where  a  horse  was  warranted  "  a  thorough  broke  horse  for  a  gig," 
and  the  purchaser  had  no  opportunity  of  using  him  in  a  gig  for  two 
months,  but  other  persons  had  done  so,  and  he  had  always  answered 
the  warranty,  but  after  that  time  the  purchaser  himself  drove  him,  when 
he  kicked  and  broke  the  gig,  &c.,  but  it  appeared  that  he  was  an  un- 
skilful driver  ;  held,,  that  the  horse  answeredthe  warranty  at  the  time  he 
was  sold,  and  that  his  bad  demeanor  was  owing  to  unskilful  driving.(8) 

In  an  action  on  the  case  for  a  breach  of  an  express  warranty  that  a 
horse  was  quiet,  if  the  declaration  allege  that  the  defendant  well  knew 
him  to  be  unquiet,  this  is  an  unnecessary  averment,  and  need  not  be 


'3)  McKenzie  v.  Hancock,  Ry.  &  Mood.  N.  P.  Rep.  436. 

^4;  Street  v.  Blay,  2  Bam.  &  Add.  456. 

^5;  Richardson  v.  Brown,  8  Moore,  388.  See  also  1  Moore  &  Scott,  74;  8 
Bing.  48 ;  5  Car.  &  Payne,  78 ;  5  Moore  &  Payne,  634 ;  7  Bing.  674. 

<6)  Margetson  v.  Wright,  6  Moore  &  Payne,  606 ;  7  Bing.  603.  See  also  1 
Moore  &  Scott,  622,  S.  C. ;  8  Bing.  464. 

7)  6  Moore  k,  Payne,  606. 

^8)  Geddes  v.  Pennington,  6  Dow's  R.  50. 
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proyed.(9)  But  in  an  action  for  deceit  when  there  is  no  warranty,  il 
is  necessary  both  to  allege  and  prove  a  scienter ,  that  is,  knowledge^  in 
the  seller.  (10) 

Proof  that  a  horse  is  "  a  good  drawer"  only,  will  not  satisfy  a  war* 
ranty  that  he  is  '^  a  good  drawer,  and  pulls  quietly  in  harness."  (11) 

In  assumpsit  on  the  warranty  of  a  horse,  where  the  warranty  was, 
^^  sound  in  the  eye,  &c.,  except  a  slight  snap,  which  will  be  well  in  a  few 
days ;"  held,  that  the  exception  was  material,  and  should  be  stated  in 
the  declaration,  although  if  the  exception  had  not  been  made,  it  might 
not  have  been  an  unsoundness  under  the  ^general  warranty. (12) 

Where  the.  plaintiff  averred  in  his  declaration,  that  the  defendant  war* 
ranted  the  horse  to  be  sound  ;  and  the  proof  was,  that  he  warranted  the 
horse  to  be  sound  every  where^  except  a  kick  on  the  leg  ;  it  was  held, 
that  this  was  a  qualified  warranty,  and  constituted  a  fatal  variance  be 
tween  the  declaration  and  the  evidence.(13) 

In  Cross  v.  Bartlett,(14)  which  was  an  action  of  assumpsit  for  breach 
of  warranty  of  the  soundness  of  the  defendant's  mare,  the  plaintiff  alleged 
in  his  declaration,  that,  in  consideration  that  he  would  deliver  a  horse  of 
'  his  to  the  defendant,  and  also  pay  him  a  certain  sum  in  exchange  for  a 
mare  of  the  defendant,  he  undertook  that  she  was  sound.  In  order  to 
prove  the  warranty,  the  plaintiff  produced  a  receipt  written  by  the  de- 
fendant, and  given  on  the  payment  of  the  money,  in  which  it  was  stated 
that  both  the  horse  and  mare  were  warranted  sound  :  held,  that  the  de- 
claration could  not  be  supported,  as  it  did  not  set  out  the  whole  of  the 
considerationj  the  plaintiff  not  having  alleged  that  he  had  warranted  hu 
horse  to  be  sound. 

In  an  action  on  the  warranty  of  a  horse,  letters  passing  between  tbe 
plaintiff  and  defendant,  in  which  the  plaintiff  writes :  ^^  You  will  remem- 
ber that  you  represented  the  horse  to  me  as  a  five  year  old,"  ftc.  to 
which  the  defendant  answers,  ^^  the  horse  is  as  I  represented  it,"  are  suf- 
ficient evidence  from  which  a  jury  may  infer  that  a  warranty  was  given 
at  the  time  of  sale  ;  and  it  is  not  necessary  to  give  other  proof  of  what 
actually  passed  when  the  contract  was  made. (15) 

Where,  in  assumpsit  on  the  warranty  of  a  horse,  the  contract  declared 


|9)  Gresham  v.  Poatan,  2  Oarr.  &  Payne,  540. 
10)  DowdiDfl^  V.  Mortimer,  2  East,  450,  n. 
*11)  Goltheid  V.  Panchaon,  2  Dowl.  k  Ryl.  la 
'12)  Morria  v.  lithcoe,  2  Smith's  R.  394. 

18  Jonea  v.  Cowley,  6  Dowl.  &  Ryl.  538.    4  Bam.  k,  Crasa.  446.    8aa  2  S^t. 
R.673. 

14)  8  Moore  k  Payne,  537. 

Salmon  v.  Waid,  2  Oar.  It  Payne,  211. 
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upon,  was  in  consideration  of  a  purchase  for  a  certain  price,  to  wit,  36/. 
5f .  I  and  it  appeared  that  the  horse  was  bought  jointly  with  another,  at 
one  entire  price  of  sixty  guineas;  the  variance  was  held  fatal. (16) 

Where  a  plaintiff  declared  on  a  warranty  of  a  horse  bought  with 
money,  and  produced  a  receipt  for  the  sum  containing  the  warranty,  and 
it  appeared  that  in  fact  he  bad  given  a  mare  in  exchange  at  a  certain 
valuation  ;  held,  that  there  was  no  variance,  as  the  defendant  admitted 
by  the  receipt  that  he  had  taken  the  mare  as  money. (17) 

In  assumpsit  on  a  warranty  of  a  horse,  the  consideration  stated  for  the 
warranty  was,  that  the  plaintiff  would  purchase  the  horse  for  231.  ;  but 
the  consideration  proved,  was,  that  the  plaintiff  would  give  that  sum,  and 
if  the  horse  was  ]ucky,,would  give  the  defendant  51.  more,  or  the  buying 
of  another  horse  ;  held,  no  variance,  the  conditional  promise,  omitted  in 
the  declaration,  being  too  vague  to  be  legally  enforced,  and  not  amount- 
ing, in  point  of  law,  to  a  promise.(18) 

Where,  instead  of  paying  the  money  for  a  horse,  I  deliver  some  other 
chattel  in  exchange,  as  a  horse,  steers  or  a  note  ;  if  the  one  of  whom  I 
purchased  or  received  the  horse  in  exchange,  be  guilty  of  a  fraud  in  the 
exchange,  I  may  return  the  horse  and  bring  trover  for  the  chattels  which 
I  gave  in  exchange.  But  before  I  can  do  this,  I  must  return  or  offer  to 
return,  the  whole  consideration  which  I  received  ;  as  if  I  receive  a  yoke 
of  steers  with  the  horse,  they  must  also  be  returned  or  tendered  ;  other- 
wise my  remedy  is  by  an  action  on  the  case  for  the  deceit,  and  not  tro* 
ver  for  the  consideration. (19) 

I  shall  dismiss  this  part  of  my  work,  by  giving  the  report  of  the  fol- 
lowing case,(20)  which  is  a  true  and  most  elegant  commentary  upon  the 
doctrine  of  fraud  in  the  sale  of  these  animals ;  and  presents  the  promi- 
nent features  of  perhaps  one  half  the  cases  of  the  description  we  have 
been  considering,  which  we  so  often  witness  in  our  courts  of  justice. 

Joseph  Blunt  vs.  John  Chester. 
"  This  was  an  action  on  the  case  to  recover  damages  for  a  deceit  in 
the  sale  of  a  horse.  The  plaintiff  bought  the  horse  in  question  from  the 
defendant  in  October,  1807,  for  the  sum  of  $128.  Soon  after,  in  riding 
him  from  Windsor  to  Newbern,  the  horse  became  perfectly  blind.  It 
appeared  in  evidence,  that  the  defendant  had  purchased  the  horse  about 


(16)  Hart  v.  Dixoo,  1  Selw.  N.  P.  104. 

(17)  Brown  v.  Fry,  1  Selw.  N.  P.  663. 

(18)  Guthing  v.  tynn,  2  Bam.  &  Adol.  232.    See  also  Gave  v.  Coleman,  3  Man. 
k  Ryl.  2. 
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19)  Kimball  v.  Cunningham,  4  Mara.  R.  502. 

20)  Decided  in  the  superior  court  of  North  Carolina  in  1811,  and  reported  in  4 
'*'s  Law  Jour.  618. 
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twelve  months  before  he  sold  him.  His  eyes  were  at  that  time  defective. 
The  defendant  applied  a  remedy  which  produced  a  temporary  relief. 
But  whenever  the  horse  was  rode  a  journey  the  disorder  returned.  The 
defendant  in  bringing  him  from  Tennessee,  had  discovered  he  was  get- 
ting blind,  and  was  obliged  to  drive  very  moderately  to  prevent  the  loss 
of  his  eyesight.  The  plaintiff  purchased  without  being  apprised  of  thii 
defect.  The  defendant  had  refused  to  warrant,  saying  he  was  determined 
never  to  do  so,  as  he  had  already  been  injured  by  warranting  his  horses. 
He  observed,  while  exposing  his  horse  to  sale,  that  the  eyes  of  some 
looked  dully  but  this  was  occasioned  by  their  having  travelled  over  dusty 
roads.  He  afterwards  acknowledged,  that  he  knew  the  horse  was  sub- 
ject to  blindness,  but  thought  he  was  not  answerable  as  he  had  not  war- 
ranted. The  horse,  after  he  became  blind,  was  sold  for  $60.  This  was 
the  evidence  on  the  part  of  the  plaintiff. 

^^  The  defendant  endeavored,  but  unsuccessfully,  to  prove  that  the 
horse,  after  he  came  to  the  plaintiff's  possession,  had  received  some  in- 
jury, by  which  the  blindness  had  been  occasioned. 

^'  After  arguments  by  counsel,  his  honor  Judge  Hall  observed,  that 
this  was  an  action  to  recover  damages  for  deceit  in  the  sale  of  a  horse. 
The  grounds  of  this  action  were,  that  the  property  sold  was  defective, 
that  this  defect  was  known  to  the  seller  and  unknown  to  the  purchaser. 
If  the  jury  believed  that  the  plaintiff  did  know  of  the  defect,  at  the 
time  he  bought  the  horse,  he  could  not  complain.     He  had  sustained  no 
injury  from  the  defendant.     It  was  his  own  folly.     But  it  was  for  the 
jury  to  decide  whether  he  did  or  did  not  know  it.     It  was  not  because 
he  might  possibly  have  known  it,  that  the  defendant  was  to  be  dis- 
charged.    If  indeed,  the  defect  was  so  open  and  visible  that  he  could 
not  well  avoid  discovering  it,  then  the  jury  must  of  course  presume 
against  him.     In  the  present  case^  skill  might  have  been  required.   The 
plaintiff  might  not  have  been  possessed  of  this  skill.     If  in  fact,  he  was 
ignorant  of  the  circumstances,  though  a  ))erson  better  acquainted  with 
horses  might  have  discovered  it,  the  deceit  and  criminality  in  the  defen- 
dant were  still  the  same.     He  was  imposing  on  the  plaintiff  as  sound, 
what  he  knew  to  be  unsound.    He  was  not  acting  with  that  fairness  and 
plain  dealing  which  became  an  honest  man.     Again,  it  had  been  said 
the  plaintiff  placed  no  confidence  in  the  defendant — he  saw  the  horse 
examined,  and  liked  him  ;  why  was  the  defendant  bound  to  disclose  the 
defects  of  the  property  which  it  was  his  interest  to  sell  to  the  best  ad- 
vantage 1    He  was  bound  by  the  rules  of  good  faith  and  honesty.    He 
was  bound  as  a  man  of  truth,  of  candor  and  of  fair  dealing.    It  is  a 
principle  in  morals  as  a  maxim  in  the  municipal  kw,  that  a  suppressiim 
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of  truthy  is  of  ten. equal  to  a  suggestion  of  falsehood;  a  deception  may  be 
as  effectually  occasioned  by  the  one  as  the  other.  Men  must  place  some 
confidence  in  one  another  or  there  must  be  an  end  to  civil  intercourse. 
The  confidence  reposed  by  the  plaintiff  in  the  defendant  in  the  present 
case,  necessarily  arose  from  the  nature  of  the  transaction.  It  was  not 
an  unreasonble  one.  The  courts  of  that  country,  from  which  we  derive 
our  laws,  have  lately  gone  a  great  way  in  enforcing  moral  obligations, 
and  I  trust  we  shall  go  at  least  as  far.  In  a  recent  case  decided  in  Eng- 
land, A.  had  sold  a  vessel  to  B.,  who  agreed  to  take  her  just  as  she  stood. 
It  appeared  afterwards  that  some  of  her  timbers  were  unsound ;  that  this 
was  known  to  A.,  but  could  not  have  been  known  to  B.,  when  he  pur- 
chased. The  court  determined  that  A.  ought  in  justice  and  honesty,  to 
have  disclosed  this  defect,  and  as  he  had  not  done  so,  should  be  liable  to 
B.  in  damages.(l)     Many  persons  in  this  country  have  considered  them- 


(1)  The  case  alluded  to  by  the  learned  judge  is  thatofMellisb  v.  Motteaux,(Pcake'8 
N.  P.  Cas.  115.)  The  plaintiff  bought  the  vessel  **ioith  all  faults,''  and  not  a  word 
was  said  at  the  time  about  her  condition.  Lord  Kenyon  held,  that  the  defendant 
knowing  of,  should  have  disclosed  the  defect ;  and  that  the  terms  to  which  the 
plaintiff  acceded,  of  taking  the  ship  with  all  faults,  and  without  warranty,  roust  be 
understood  to  relate  only  to  those  faults  which  the  plaintiff  could  have  discovered,  or 
which  the  defendant  was  unacquainted  with.  This  case  was  subseauently  overruled 
in  Ba^lehole  v.  Walters,  (3  Camp.  154,)  where  Lord  EUenborougn,  in  deliverine^ 
his  opinion,  remarks,  "  I  cannot  subscribe  to  the  doctrine  of  that  case,"  (Mellish 
V.  Motteaux,)  "  although  I  feel  the  greatest  respect  for  the  authority  of  the  judge  by 
whom  it  was  decided."  And  he  adds,  ''  Where  an  article  is  sold  toith  m  fauUsy 
I  think  it  is  quite  immaterial  how  manv  belonged  to  it  within  the  knowledge  of  the 
seller,  unless  he  used  some  artifice  to  disguise  them,  and  to  prevent  their  being  dis- 
covered  by  the  purchaser.  The  very  object  of  introducing  such  a  stipulation  is  to 
put  the  purchaser  on  his  guard,  and  to  throw  upon  him  the  burthen  of  examining  all 
faults,  both  secret  and  apparent.  I  may  be  possessed  of  a  horse  I  know  to  have 
many  faults,  and  I  wish  to  get  rid  of  him  for  whatever  sum  he  will  fetch.  I  desire 
my  servant  to  dispose  of  him,  and  instead  of  giving^  a  warranty  of  soundness,  to  sell 
him  with  all  faults.  Having  thus  laboriously  freed  myself  from  responsibility,  am 
I  to  be  liable  if  it  be  afterwards  discovered  that  the  horse  was  unsound  ?  Why  did 
not  the  purchaser  examine  him  in  the  market  when  exposed  to  sale  ?  By  acceding 
to  buy  the  horse  with  all  faults,  he  takes  upon  hiroselt  the  risk  of  latent  or  secret 
faults,  and  calculates  accordingly  the  price  which  he  g^ves.  It  would  be  most  in- 
convenient and  unjust,  if  men  could  not,  by  using  the  strongest  terms  which  lan- 
piage  affords,  obviate  disputes  concerning  the  quality  of  the  goods  which  they  sell. 
In  a  contract,  such  as  this,  I  think  there  is  no  fraud,  unless  the  seller,  by  positive 
means,  renders  it  impossible  for  the  purchaser  to  detect  latent  faults  ;  and  I  make 
no  doubt  that  this  will  be  held  as  law,  when  the  question  shall  come  to  be  deliber- 
ately discussed  in  any  court  of  justice. 

'*  Tlie  attorney  general,  for  the  plaintiff,  then  said,  he  was  instructed  he  should 
be  able  to  shew,  that  when  the  defendant  himself  purchased  this  ship,  her  flooring 
was  taken  up,  and  her  seams  were  open,  so  that  he  must  have  seen  her  floor  timbers 
broken  and  her  knees  decayed ;  and  that  before  exposing  her  to  sale  to  the  plaintiff, 
he  purposely  nailed  down  the  flooring,  and  closed  the  seams,  that  these  defects 
might  not  be  discovered. 

**  Lord  EUenborough  said,  he  would  receive  this  evidence.  It  appeared,  how- 
ever, that  no  artifice  of  this  sort  had  been  employed,  and  that  while  the  ship  was  on 
sale,  those  who  were  in  treaty  for  for  her,  had  a  full  opportunity  of  examining  her 
condition.    Whereupon  the  attorney  general  submitted  to  a  nonsuit." 
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selves  loosed  from  the  obligations  of  morality,  when  they  were  trading 
in  horses.  It  is  time  to  correct  this  false  notion.  If  the  jury  believe 
the  evidence  in  the  present  case,  and  that  the  plaintiff  knew  not  the  un- 
soundness of  the  horse,  at  the  time  he  purchased,  they  will  give  ample 
and  exemplary  damages. 

^*  The  jury  retired,  and  in  a  short  time  returned  with  a  verdict  for  60/. 
10s.  for  which  judgment  was  entered." 

2.  This  action  lies  in  all  cases  of  imposition  and  knavery,  by 
which  the  plaintiff  is  wronged,  though  there  be  no  contract ;  as  for 
cheating  at  dice  or  other  game.(^)  Swindling  one  out  of  his  money  by 
forgery ,(r)  false  tokens,  or  personating  another. (5)  And  it  also  lies  for 
a  false  affirmation,  as  to  the  credit  of  a  third  person,  whom  the  defen- 
dant knew,  or  had  reason  to  suppose,  was  at  the  same  time  insolvent ; 
whereby  the  plaintiff  was  induced  to  trust  him,  and  lost  his  debt.(^) 
But  if  this  representation  be  made  in  good  faith,  with  a  firm  belief  that 
it  is  true,  no  action  lies,  though  it  be  false  ;  and  though  the  defendant 
say,  that  he  speaks  from  his  own  knowledge,  and  not  from  hearsay. 
These  expressions  must  be  understood  according  to  the  subject,  i.  e.  the 
credit  of  another,  which  is  mere  matter  of  opinion.  He  only  means  to 
convey  his  strong  belief  of  the  credit,  founded  on  the  means  he  has  had 
of  forming  such  an  opinion  and  belief.(i<)  An  intent  to  deceive  and  de- 
fraud must  exist,  in  order  to  render  the  defendant  liable,  and  the  inform- 
ation must  be  communicated  to,  relied  on  by,  and  cause  damage  to  the 


(9)  See  Cro.  Eliz.  90.   Co.£nt.8.    F.  5  Bos.  &  Pull.  241.     6  Cowen.  346.    2 

N.  B.  95.     Moore,  776.  Wen.  385.    7  id.  1.     11  id  374.    1  Day, 

(r)  1  Rolle'StAbr.  100.    3  Dall.  357.  22.    7Cranch,92.   2  Day, 881.   17  Mass. 

(s)  Skin.  119.    Bull.  N.  P.  32.  R.  182. 

(0  6  John.  181.    3  T.  R.  51.   1  East,  (u)  2  East,  92.      See  also  2  Kent's 

318.    2  id.  92.    3  Ves.  &  Beame,  110.  Com.  3d  ed.  490. 

This  decision  of  Lord  Ellenborough  was  confirmed  in  Pickerings  v.  Dowson,  (4 
Taunt.  779;)  in  which  case,  Heath,  J.  remarked,  "the  meaning  of  selling  'with 
all  faults,'  is,  that  the  purchaser  shall  make  use  of  bis  eyes  and  understanding  to 
discover  what  faults  there  are  ;  I  admit  the  vendor  is  not  to  make  use  of  any  fraud 
or  practice  to  conceal  faults."  And  by  way  of  illustration  of  the  rule,  that  no  ar- 
tifice should  be  used  by  the  vendor  to  conceal  defects,  Gibbs,  J.,  in  delivering  his 
opinion  in  the  same  case,  said,  that  be  remembered  the  case  of  the  sale  of  a  house 
where  the  seller  bein^  conscious  of  a  defect  in  a  main  wall,  plaistered  it  up,  and 
papered  it  over;  and  it  was  held,  that  as  the  vendor  had  expressly  concealed  it,  the 
purchaser  might  recover.  Within  this  principle,  there  is  no  doubt  of  the  correct- 
ness of  the  verdict  given  in  the  case  cited  in  the  text.  The  seller,  in  that  case^ 
practised  an  artifice  to  deceive  the  purchaser  in  regard  to  the  very  unsoundness 
complained  of,  in  sayine  that  *'  the  eyes  of  some  looked  dtUl^  but  thia  woe  occasion- 
ed fry  their  having  travMed  over  dtuty  roads.'*  Tlie  remark  had  a  direct  tendency 
to  throw  the  purclmser  off  his  guard,  and  to  prevent  inquiry  on  that  subject.  He 
relied  upon  this  statement  of  the  seller,  and  was  therefore  honestly  and  legally  en- 
titled to  indemnity  for  the  loss  sustained  in  consequence  of  the  falsity  of  that  decla- 
ration.   (See  also  1  Stark.  R.  75.) 
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{>laintiff.(v)  And  a  false  representation  may  consist  as  well  in  a  sup- 
pression of  truths  as  in  the  assertion  of  afalsehood,{w)  It  is  not  neces- 
sary that  the  person  making  the  false  affirmation,  is  to  be  benefitted  by 
the  fraud,  nor  that  the  intention  is  to  defraud  the  plaintiff  m  particular. 
A  false  representatiouj  with  2i  fraudulent  intent^  is  enough,  >^here  it  ap*- 
pears  that  the  party  relied  on  and  was  deceived  by  it. (2;) 

The  principle  upon  which  actions  of  this  nature  are  sustained  is,  that 
fraud,  accompanied  with  damage,  is  a  good  cause  of  action. (^)  And 
where  a  contract  would  hav«  been  fulfilled  but  for  the  false  and  fraudu- 
lent representations  of  a  third  person,  it  was  held  that  an  action  would 
lie  against  such  person,  although  the  contract  could  not  have  been  en- 
forced. (2) 

The  following  case,(a)  will  show  with  what  strictness  persons  are 
held  responsible  for  damages  occasioned  or  induced  by  their  false  rep- 
resentations. A  person  wrote  to  his  friend,  residing  in  a  commercial 
town,  in  these  words  :  "  Mr.  Baker  is  going  to  your  place  to  buy  goods  ^ 
he  has  been  a  merchant  some  years  at  Aurora,  Erie  county  ;  has  bought 
his  goods  at  Buffalo,  Utica,  and  elsewhere,  heretofore ;  any  assistance 
you  can  give  him  by  way  of  buying  would  be  thankfully  acknowledged, 
he  being  an  acquaintance  of  mine."  The  friend,  in  consequence  of  the 
letter,  recommended  Baker  as  worthy  of  credit,  who  obtained  goods  by 
means  of  such  recommendation,  and  the  vendor  of  the  goods,  by  the 
fraud  and  insolvency  of  Baker,  was  prevented  from  obtaining  payment 
for  his  goods.  It  was  held,  that  the  writer  of  the  letter  was  subject  to 
an  action  for  the  false  recommendation  of  Baker,  on  the  ground  of  the 
suppression  of  the  facts^  that  the  writer  of  the  letter  then  held  three 
judgments  against  Baker,  under  which  his  property  was  subsequently 
sold,  and  the  knowledge  possessed  by  him  that  Baker  was  in  embar- 
rassed circumstances,  and  must  fail.  And  it  was  further  held,  that  the 
writer  of  the  letter  was  liable  for  the  recommendations  given  by  his 
friend,  the  object  of  the  letter  manifestly  being,  to  enable  the  person  to 
whom  it  was  addressed,  to  aid  Baker  in  procuring  credit,  and  that  all 
necessary  information  ought  therefore  to  have  been  given,  so  that  he 
might  have  judged  whether  Baker  could  safely  be  trusted. 

And  in  another  case,(6)  where  a  general  certificate  was  given  to  an 
'individual,  stating  that  he  v^s  honest,  industrious,  reputable,  of  good 


(c)  7  Wen.  1.  M  2  Wen.  886. 

(w)  Id.  (a)  7  id.  1. 

(x)  Id.    14  id.  126.    3  T.  IL  61.  <6)  14  id.  126. 
<y)  See  2  Kent's  Com.  3d  ed.  480. 
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morals  and  habits,  and  that,  in  the  opinion  of  the  writer,  be  would  hon^ 
orably  endeavor  faithfully  to  perform  every  engagement  he  should  make 
in  any  matter  of  business  or  credit ;  and  the  person  recommended,  on 
the  strength  of  such  certificate,  obtained  goods  on  credit ;  the  writer  was 
held  liable,  on  its  being  shown  that  the  certificate  was  false  to  tbe 
knowledge  of  the  writer.  And  in  that  case  it  was  held,  that  the  defen- 
dant was  not  at  liberty  to  show  that  the  certificate  was  given  for  a  par- 
ticular purpose^  other  than  that  for  which  it  was  used.  And  it  was  also 
held,  that  the  defendant  might  have  been  permitted  to  show  that  be  be- 
lieved the  representations  made,  and  was  himself  the  dupe  of  the  arti- 
fices of  the  person  obtaining  the  certificate. 

So,  if  I  hold  a  note  or  bill  of  exchange  against  you,  which  is  void 
in  my  hands,  for  want  of  consideration,  illegal  consideration,  or  other 
cause  3  but  I  endorse,  or  otherwise  transfer  it,  before  due,  so  that  it  is 
collected  against  you  ;  I  am  accountable  in  this  action  for  the  dam- 
ages. But  such  transfer  must  have  been  before  the  note  or  bill  was 
due,  for  otherwise  your  remedy  is  by  a  defence  against  the  first  suit 
upon  it. 

3.  In  cases  of  breach  of  tkust  by  one's  attorney^  ogentj  or  servant^ 
surgeon,  physician,  tailor,  smith,  barber,  or  other  person  of  a  trade  or 
profession,  acting  ignorantly,  carelessly,  or  maliciously,  in  their  several 
undertakings  ;  by  which  an  injury  is  done  to  the  plaintiff's  person  or 
property. 

But  it  is  to  be  remarked,  with  regard  to  a  servant,  or  attorney,  that 
they  are  bound  to  nothing  more  than  diligence  and  fidelity,and  are  never 
accountable  for  want  of  skill  or  strength.    In  order  to  render  an  attor- 
ney liable,  gross  negligence  or  ignorance,  must  be  shown  ;  if  he  acts  to 
the  best  of  his  skill,  and  with  a  bona  fide  and  moderate  degree  of  atten- 
tion, he  is  not  responsible. (c)     And  if  an  attorney,  in  managing  hb 
client's  cause,  do  it  a  material  injury,  no  action  can  be  maintained  against 
him ;  but  if  he  leave  the  cause  when  called  on,  and  amuse  himself  with 
hunting  or  fishing,  instead  of  attending  to  his  business  in  court,  and  bis 
client's  cause  suffers  on  this  account,  he  will  be  held  liable«(d)    He 
would  not  be  liable  for  a  mistake  on  a  point  of  law,  if  reasonable  doabt 
might  be  entertained  in  regard  to  it.(e)     So  a  mistake  in  a  nice  point  of 
practice,  arising  on  the  doubtful  meaning  of  a  rule  of  court,  will  not 
render  an  attorney  liable  to  an  action.(/) 


(c)  2  Wils.  325.     4  Burr.  2060.     3  (d)  See  Reeve's  Dom.  Rei.  377,  a   9 

Bam.  &  Cress.  738,  742.    5  Dowl.  &  Burr.  364. 

Ryl.  635,  638,  S.  C.    Sde  also  Reeve's  («)  1  Nev.  &  Man.  262. 

Dom.  Rel.  377,  8.    3  Camp.  19.    Id  17.  (/)  3  Bam.  &  Cress.  738.    5  Dowl. 
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Where  the  defendant,  an  attorney,  was  sued  for  negligence  in  allow- 
ing judgment  to  go  by  default,  in  an  action  which  the  plaintiff  had  retain- 
ed him  to  defend  ;  it  was  held,  the  negligence  having  been  proved,  that 
it  was  for  the  attorney  to  defend  himself  by  showing,  if  he  could,  that 
the  plaintiff  had  no  defence  in  that  action,  and  not  for  the  plaintiff  to  be- 
gin by  showing  that  he  hstd  a  good  defence,  and  so  had  been  damaged 
by  the  judgment  by  default.(g) 

An  attorney  who  is  employed  to  collect  a  debt,  is  liable  to  his  client, 
if  he  neglect,  without  fresh  instructions,  to  pursue  the  bail  of  the  debtor 
in  due  time.(A)  And  where  an  attorney,  being  instructed  to  plead  in 
abatement  for  the  purpose  of  delay,  omitted  so  to  do,  it  was  held  that 
this  was  no  defence  to  an  action  on  his  bill  ;(t)  and  the  general  rule 
is,  that  negligence  or  misconduct  must  be  made  the  subject  of  an  ac- 
tion against  the  attorney,  and  cannot  be  ^et  up  in  defence  to  a  suit  on 
hisbill.(j) 

An  attorney  who  has  once  undertaken  and  commenced  a  suit  for  his 
client,  is  bound  to  coptinue  it,  though  the  latter  omit  to  fpmish  the 
necessary  funds  ;(A:)  and  if  he  desire  to  give  pp  the  management  of  the 
cause,  he  must  give  his  client  reasonable  notice. (/) 

4.  In  cases  of  a  bbeach  of  official  duty.  Where  a  sheriffs  conr 
stable^  overseer^  justice^  or  other  officer,  neglects  his  duty,  or  abuses  th^ 
trust  reposed  in  him  by  law,  (except  for  mistakes  of  law,  where  he  has 
a  right  to  act  as  a  court  or  judge,)  to  the  injury  or  damage  of  another, 
this  action  lies  against  him,  at  the  suit  of  the  party  si^staining  the  injury. 
Thus,  if  a  sheriff  or  constable  neglect  to  serve  a  writ  or  precept  deliver- 
ed to  him  ;  or  ?i  justice  refuse  to  issue  process,  when  propjerly  applied 
for ;  or  an  overseer  of  highways  wilfully  neglect  tq  mend  a  bridge  in 
bis  district,  by  which  a  man's  horse  falls  through,  and  breaks  his  leg, 
provided  the  overseer  have  work  enough  on  his  roll,  or  funds  enough  in 
his  hands  to  enable  him  to  mend  the  bridge  ;(m)  this  action  lies  for  the 
injury  suffered  by  such  neglect  or  refusal. 

So  the  action  will  lie  against  a  county  treasurer  for  refusing  to  pay 
over  money  without  cause. (n)  And  a  sheriff  is  liable  for  selling  goods, 
Ac.  on  execution  at  an  extremely  low  price.(o)  As  where  the  sheriff 
bad  levied  on  goods  worth  between  300  and  400/.  and  sold  them  for 


ifK 


7  Bing.  418.  (V)  3  Bam.  &  Adolpb.  3IX),  and  tee  9 

Verm.  R.  73.  Bing.  402. 

(«)  1  Camp.  176.  (m)  16  John.  260. 

( /)  5  Bos.  &  Pull.  136.    11  John.        (n)  2  CoWen,  444. 

547.    1  Stark.  R.  409.  2  id.  52.                   (o)  3  Bos.  &  Pull.  359,  St60,  nota  (a.) 
(10)  Sayer's  R.  173. 

Vol.  I.  48 
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72/.  16s.  lOd.j  although  they  were  sold  to  the  highest  bidder.  He  should 
return  that  they  remain  on  hand  for  want  of  bidders.(p) 

It  lies  against  a  sheriff  or  constable,  for  suffering  an  escape  upon  civil 
process,  or  for  a  false  return  of  any  such  process,  by  which  a  party  is 
injured  in  his  rights. 

An  e9cape  presupposes  an  arrest,  which  must  always  precede  it.     An 
arrest,  technically  and  strictly  speaking,  is  the  actual,  corporal  seizing 
or  touching  the  defendant's  body  ;{q)  though  it  is  held,  that  a  manual 
touching  of  the  body  is  not  necessary.    It  is  the  same  thing  as  an  actual 
arrest,  if  the  officer  tell  the  defendant  that  he  has  a  process  against  bis 
body,  and  he  submits  and  goes  along  with  him  ;(r)  or  that  the  party  be 
within  his  power  and  submits  to  the  arrest  ;{s)  or  that  the  officer  goes 
into  the  defendant's  room,  tells  him  that  he  arrests  him,  and  locks  the 
door.(^)    An  officer  has  no  right  to  break  open  the  outer  door  of  a  dwel- 
ling house,  in  order  to  make  an  arrest,  (u)     And  a  sheriff  may  be  law- 
fully resisted  in  carrying  away  property  from  a  house  the  outer  door  of 
which  being  shut  he  opened  for  the  purpose  of  entering  to  make  a  lery 
by  virtue  of  an  execution  against  the  property  of  the  tenant.     The  dis- 
tinction that  the  sheriff,  in  such  a  case,  is  protected  as  to  the  /eoy,  but  is 
liable  as  a  trespasser  for  the  entry,  denied. (2)      Therefore,  where  a 
sheriff  broke  an  outer  door,  for  the  purpose  of  levying  on  goods  of  the 
occupant,  it  was  held  that  the  levy  being  illegal,  even  a  visitor  at  the 
house  might  lawfully  resist  the  sheriff's  attempt  to  remove  the  goods- 
using  no  more  force  than  was  necessary  for  that  purpose.(3)     What 
would  be  a  breaking  of  the  outer  door  in  burglary  will  be  equally  a 
breaking  by  a  sheriff  who  enters  to  make  a  levy.(4)     Accordinglgi 
if  the  outer  door  is  closed,  though  it  be  only  by  being  latched  in 
the  ordinary  way,  a  sheriff  has  no  right  to  enter  for  the  purpose  of  levy- 
ing by  virtue  of  a  Ji.  fa, ;  and  this,  although  the  owner  or  occupant  of 
the  house  be  absent ;  for  the  house,  under  such  circumstances,  is  equal- 
ly a  protection  to  his  family  and  goods  as  to  himself. (5)    And  it  seems 
the  protection  extends  to  the  person  and  property  of  a  guest  within  the 


(p)  3  Camp.  521.  (0  5  Co.  92.    Hob.  62. 

(a)  1  Salk.  79.    3  Bl.  Com.  288.  C")  5  Bos.  &  PuU.  211.    Bull.  N.  P. 

(r)  Bull.  N.  P.  62.  62. 

(a)  1  Wen.  210. 

[2)  24  Wen.  869. 

3}  Curtis  V.  Hubbaid,  1  Hi11>  336. 

,4)  Id.  ib.    Ai  to  what  amounts  to  a  breaking,  in  reference  to  the  crima  of  bar- 
fflary,  see  Barbour's  Mag.  Crim.  Law,  90,  94. 
(6)  Id.  ib. 
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house,  unless  be  has  gone  there  to  avoid  the  process  held  by  the  sheriff; 
in  ^hich  case  the  latter,  after  demanding  leave  to  enter,  and  being  re- 
fused, may  break  open  the  outer  door.(6)  The  maxim  of  law  is, 
^^  Every  man's  house  is  his  castle.^'  Even  lifting  the  latch,  is  a  break- 
ing, within  this  rule ;  but  the  door  being  once  peaceably  and  legally 
opened  and  entry  being  gained,  the  officer  may  break  open  inner  doors 
to  make  the  arrest.(v)  And  where  a  party  let  all  his  house  but  an  inner 
room,  and  the  officer  having  obtained  peaceable  admission  into  the 
house,  broke  open  the  door  of  that  room  to  arrest  him,  the  arrest  was 
held  good. (to)  So  in  the  case  of  a  lodger,  entrance  having  first  been 
gained  at  the  outer  door  of  the  house  ;{x)  so  where  the  officer  broke 
open  the  window  of  the  room  of  a  person  residing  in  the  house  of  an- 
other, having  first  entered  peaceably  the  outer  door  of  the  house,  the 
person  refusing  to  open  the  door  of  his  apartment  on  his  being  told  by 
the  officer  that  he  had  process  for  him.(^)  And  it  is  no  objection,  that 
an  officer  gains  admittance  into  the  defendant's  house  under  false  pre- 
tences, (z)  This  privilege  is  confined  to  the  defendant's  dwelling  house y 
and  does  not  extend  to  any  out  house^  as  a  ham^  shop^  stcre^  and  the 
like  ;  nor  is  my  dwelling  house  a  place  of  privilege  for  any  one,  except 
me  and  my  family ,(a)  and  permanent  boarders  and  lodgers  ;(6)  but 
mere  suspicion  that  a  defendant  is  in  my  house,  will  not  justify  the  offi- 
cer in  breaking  the  inner  door  of  the  house  in  order  to  search  for  him. 
He  is  justified  or  not,  in  the  event ;  and  therefore,  in  an  action  against 
him  by  me  for  the  trespass,  he  must  aver  and  prove  that  the  defendant 
was  actually  in  the  house,  or  that  there  was  a  demand  of  admittance  pre- 
vious to  breaking  open  the  door.(c)  He  may  justify  breaking  the  inner 
door  of  my  house  to  arrest  me,  although  I  be  not  in  at  the  time ;  but, 
in  such  case,  he  must  first  demand  admittance.((2)  And  if  a  prisoner, 
after  an  arrest  in  the  street,  escape,  the  officer  may,  on  a  fresh  pursuit, 
break  open  the  door  of  the  house  to  retake  him.(e) 

An  escape  is  either  negligent  or  voluntary  ;  negligent,  where  the 
party  escapes  without  the  consent  of  the  officer ;  and  voluntary,  where 
the  officer  permits  him  to  go  at  large.(y)     As  to  the  authority  of  the 


(o)  Cowp.  1.      17  John.  127.  See        (a)  5  Co.  91.    16  John.  287. 

alio  Kirby,  880.    10  John.  263.  5  id.        (6)  13  Mass.  R.  620. 

352.  (c)  1  Marsh.  565.    6  Taunt.  246. 

w)  6  John.  352.  (ct)  3  Bos.  &  PuU.  223. 

x)  Lofit,  874.    Cowp.  1.  h)  Loflt,  390. 

V)  2  Moore,  207.  (/)  See  Grah.  Pr.  2d  ed.  148. 

>)  Lofft,  61. 

(6)  I  Hill,  836. 
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officer  to  retake  the  prisoner  after  a  voluntary  escape,  a  distinctioD  is 
taken  between  an  escape  on  mesne  process  9nd  final  process,(l)  In  the 
latter  case,  as  where  an  officer  arrests  a  party  on  execution,  and  permits 
him  to  escape,  he  can  never  retake  him  on  the  same  process,  and  would 
be  liable  to  an  action  for  false  imprisonment,  if  he  did  ;(g)  if,  however, 
the  arrest  be  on  a  warrant,  which  is,  as  we  have  seen  in  note  (7), 
mesne  process,  he  may  retake  the  defendant. (A)  And  in  the  former 
case,  a  voluntary  return  of  the  prisoner,  into  the  custody  of  the  officer, 
even  before  an  action  is  brought  for  the  escape,  ^ill  not  operate  as  a 
defence  against  it.(t) 

After  a  negligent  escape,  the  officer  may  in  all  cases  retake  the  pris- 
oner, even  on  a  Sunday  ;{j)  and  such  recaption,  6t  a  voluntary  return, 
before  bction  brought  for  the  escape,  is  h.  good  defence  to  such  ac- 
tion, (ft) 

bonstnt  or  agreement  by  the  plaintiff  to  an  esckpe,  after  it  has  hap* 
pened,  and  without  consideration,  will  not  discharge  the  officer-— other- 
wise, if  upon  good  consideration.(/) 

In  an  action  for  an  escape,  the  plaintiff  can  recover  no  more  than  be 
might  have  done  in  the  original  action,  and  than  he  has  actually  Ipst,  in 
consequence  of  the  escape  ;(m)  and  if  the  plaintiff,  having  real  and  com- 
petent security  from  the  defendant  for  his  debt,  relinquish  it^  after  know- 
ledge of  the  escape,  the  officer  tnay  avail  himself  of  the  fact,  in  mitiga- 
tion of  damages.(n)  And  as  a  general  rtile,  in  the  case  of  an  escape  on 
mesne  process,  the  officer  is  not  necessarily  liable  for  the  whole  debt,  bat 
only  for  the  damage  really  sustained.  Thus,  if  the  plaintiff  can  re- 
cover against  another  party,  thi§  is  a  ground  of  deduction  from  the  dam- 
age8.(o) 


g)  6  T.  R.  25.    2  John.  Cai.  13.  (0  7  Cowen,  274. 

X)  2  T.  R.  172,  176,  177.  (m)  1  John.  216. 

i)  2  John.  Gas.  13.  (n)  7  id.  189. 

(/)  6  Mod.  231,  295.  (o)  1  Mood.  &  Rob.  227,  tod 

(k)  2  Str.  908.    6  Cowen,  732.  1    Grab.  Pr.  2d  ed.  149. 

Saund.  35.  ^ 

(7)  Mesne  procese,  when  put  in  contradistinction  to  final  frocust  or  pneenol 
execution,  signifies  all  such  process  as  intervenes  between  tne  beginning  and  eod 
of  a  suit  (^iee  5  Jac.  Law  Die.  303.)  Thus,  a  capias  ad  respondmdum  is  called 
mesne  process,  because,  according  to  the  ancient  practice  of  the  English  courts, 
it  issues  intermediate  the  original  writ  and  the  final  process  in  the  cause.  The  ori- 
ginal writ  is  abolished  in  this  state,  and  vet  the  term  mesne  is  applied  to  process  bj 
which  the  suit  is  commenced,  upon  the  fiction  of  law  that  the'  original  writ  if  sup- 
posed to  have  previously  issued.  I'his  distinction,  between  mesne  tindfinal  fro- 
ce$$,  has  been  applied  to  precepts  issued  by  justices  of  the  peace.  Thus,  in  10 
Wen.  514,  515,  the  court  assume  a  warrant  to  be  tnsine  prociss^  although  it  is,  ia 
reality,  the  first  process  in  the  cause. 
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If,  after  a  voluntary  escape,  the  officer  is  obliged  to  pay  the  plaintiff 
the  amount  of  his  debt,  he  cannot  maintain  an  action  against  the  defen- 
dant for  the  money  thus  paid.(p) 

If  the  prisoner  be  rescued,  except  on  process  of  execution,  it  is  a 
good  defence  in  an  action  against  the  officer,  (f) 

This  subject  of  arrest  will  be  resumed,  and  more  fully  considered 
hereafter. 

An  action  on  the  case  is  the  appropriate  remedy  for  all  false  returns. 
But  it  will  not  lie  against  a  militia  officer,  for  returning  one  as  a  delin- 
quent, whereby  he  is  improperly  fined  by  a  court  martial ;  for  he  should 
defend  himself  before  the  court.  If  the  return  be  false  and  malicious, 
this  action  would  lie,  but  the  decision  of  the  court  martial  is  conclusive 
evidence  against  this.(r) 

And  though  a  return  be  untrue  on  its  face,  yet  the  officer  making  it, 
is  not  liable  in  damages,  if  the  fact  of  the  case,  truly  stated,  would  have 
produced  the  same  result  to  the  party  complaining,  as  the  return  made.(^) 
And  this  action  for  a  false  return  will  not  lie  against  a  sheriff  for  return- 
ing an  execution  nulla  hona^  (no  goods  found,)  where  the  property  of  a 
firm  is  levied  on  by  virtue  of  an  execution  against  one  of  its  members^ 
and,  previous  to  a  sale,  an  execution  against  all  the  members  of  the  firm 
comes  to  the  hands  of  the  sheriff,  under  which  the  property  levied  on 
by  virtue  of  the  first  execution  is  sold  and  exhausted. (^) 

A  sheriff  or  other  officer  who  levies  on  goods,  and  returns  nulla  bonoj 
assumes  the  responsibility  of  proving  property  out  of  the  defendant  in 
the  execution,  and  prima  facie  evidence  of  the  falsity  of  the  return  is 
sufficient  to  put  the  officer  upon  proof  of  its  correctness. (u)  i 

And,  in  this  connexion,  it  is  proper  to  be  observed,  that  at  common 
law,  a  judge  of  a  court  of  record  is  never  accountable  in  a  civi-l  action 
for  misconduct  as  suchjudgCj  though  he  act  corruptly. {v)  Neither  will 
an  action  lie  for  official  misconduct  in  a  judicial  officer,  though  ofspe^ 
dial  CTuL  limited  jurisdiction:,  and  though  such  misconduct  be  corrupt 
and  malicious  J  if  a  statute  declare  his  own  record  to  be  conclusive  e^i^ 
dende  in  all  courts  of  the  facts  therein  contained  ;  provided  the  record 
show  that  b11  his  proceedings  were  valid  and  regular.(t/?)  Thi6  was 
held  in  a  case  where  a  supi^etne  court  commissioner  adjourned  the  hear- 
ing \)f  an  {hsolvent  twice,  ahd  the  secOhd  time  declared,  in  the  presence 


(p)  8  East,  171.    See  Grah.  Pr.  2d  ed.  (0  2  Wen.  553. 

149:  (u)  6  id.  309. 

g)  Cro.  Jac.  419.  (v)  S^e  8  Cowen,  178. 

r)  10  John.  100.  (w)  Id. 
1  Wea.  48.    9  id.  296. 
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of  a  creditor  of  the  iDsolvent,  that  the  proceedings  were  dismissed  ;  but 
afterwards  granted  a  discharge  without  notice  to  the  creditor,  whereby 
he  lost  his  debt ;  and  the  discharge  recited  a  regular  adjournment  to  the 
day  of  the  discharge. 

Where  a  magistrate,  on  complaint  of  a  violation  of  the  statute  for 
the  observance  of  Sunday,  issued  a  warrant,  had  the  person  complained 
of  arrested,  and  imposed  a  fine  on  him  ;  it  was  held,  that  the  justice 
was  not  liable  in  an  action  of  trespass,  although  he  might  have  mis- 
judged as  to  the  facts  alleged  being  an  offence  within  the  meaning  of 
the  statute.  The  complaint  was,  that  the  party,  ^^  on  the  first  day  of  the 
week  called  Sunday,  circulated  a  memorial  to  the  legislature,"  without 
stating  the  purport  or  object  of  the  paper  circulated.  It  was  also  held, 
that  the  constable  executing  the  warrant  was  not  liable  in  tre8pass.(8) 

The  case  of  Wickware  v.  Bryan,  (11  Wen.  545,)  contains  much  use- 
ful information  in  regard  to  the  liability  of  magistrates  for  their  judicial 
acts  ;  it  may  not,  therefore,  be  improper  to  cite  that  case  somewhat  at 
large. 

^'  Wickware  sued  Bryan  in  a  justice's  court,  and  declared  against  him 
in  two  counts  :  First,  that  Bryan,  as  a  justice  of  the  peace,  rendered  a 
judgment  against  him,  and  wishing  to  appeal  from  the  judgment,  be 
wrote  to  him  for  the  exact  amount  of  the  judgment ;  that  Bryan  negli- 
gently and  carelessly  wrote  to  him  that  the  amount  of  the  judgment  was 
$27,95,  and  that  he  accordingly  prepared  his  appeal  bond ;  that  the  ap* 
peal  was  quashed  for  a  variance  between  the  amount  of  the  judgment 
specified  in  the  bond,  and  the  amount  set  forth  in  the  return  made  on 
the  appeal ;  the  amount  as  set  forth  in  the  return  being  $27,98,  where- 
by the  plaintiff  lost  his  remedy  by  appeal,  and  was  subjected  to  great 
costs.     The  second  count  was  like  the  first,  except  that  the  information 
given  by  the  defendant  was  charged  to  have  been  given  wilfully  and 
maliciously^  and  with  intent  to  deceive.     The  defendant  demurred  to 
the  first,  and  pleaded  the  general  issue  to  the  second  count.     The  plain- 
tiff joined  in  demurrer,  and  the  justice  decided  the  first  count  to  be  good 
in  law;  whereupon  the  defendant  pleaded  the  general  issue  to  both 
counts.     The  cause  was  tried  before  the  justice,  and  the  plaintiff  had  a 
verdict.     The  defendant  appealed  to  the  Rensselaer  common  pleas,  aod 
in  that  court  presented  the  question  upon  the  demurrer  to  the  first  count, 
and  the  common  pleas  held  the  count  bad,  and  gave  judgment  upon  the 
demurrer  for  the  defendant.     The  plaintiff  subsequently  neglected  to 


(8)  21  Wen.  545. 
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bring  the  cause  to  trial  upon  the  issue  to  the  second  count,  and  the 
court,  for  such  neglect,  gave  jlidgment  that  the  defendant  go  thereof 
without  day  as  to  both  counts,  and  awarded  costs  in  his  favor.  The 
plaintiff  sued  out  a  writ  of  error,  removing  the  cause  to  the  supreme 
court. 

^'  By  the  Courts  Savage,  Ch.  J.  The  principal  question  in  this  case 
is,  whether  a  justice  of  the  peace  is  liable  for  negligence  and  carelessness 
in  giving  erroneous  information  as  to  the  amount  of  a  judgment  render- 
ed by  him,  whereby  an  appeal  was  quashed  for  variance  between  the 
amount  of  the  judgment  speci&ed  in  the  appeal  bond  and  in  the  justice's 
return. 

^^  It  must  be  considered  as  the  settled  law'  of  this  court,  that  no  per- 
son is  liable  for  any  error  committed  in  a  judicial  character ;  and  it  is 
equally  well  settled  that  he  is  liable  for  all  ministerial  acts,  except  those 
in  which  he  has  no  discretion.  In  which  capacity  did  the  justice  act  in 
this  instance  ?  or  did  he  act  in  either  ?  In  Tompkins  v.  Sands,  (8  Wen. 
462,)  it  was  held  to  be  the  duty  of  the  justice  to  accept  the  appeal  bond, 
if  the  security  was  such  as  should  be  approved.  The  law  makes  it  the 
duty  of  the  justice  to  do  several  acts  after  judgment  is  rendered,  and 
which  are  to  be  done  in  his  character  as  a  justice  ;  but  he  is  not  required 
to  certify  to  the  amount  of  the  judgments  rendered  by  him,  except  when 
a  transcript  is  wanted  to  be  filed  in  the  clerk's  office,  or  a  certificate  to 
be  used  as  evidence.  It  is  certainly  proper  for  a  justice  to  afford  every 
facility  in  his  power  to  those  who  wish  to  review  his  decisions.  Pride 
of  opinion  should  not  operate  upon  any  judge  in  such  a  manner  as  to 
create  a  wish  that  his  decisions  should  not  be  reviewed,  and  if  errone- 
ous, reversed.  But  I  do  not  find  that  it  is  the  official  duty  of  a  justice 
to  give  a  certificate  of  the  amount  or  date  of  his  judgments,  to  enable 
parties  to  bring  their  appeals  correctly  ;  yet  it  is  proper  that  he  should 
give  the  information,  and  give  it  correctly.  Parties  may,  indeed,  in- 
spect and  examine  his  docket,  by  his  permission,  for  that  docket  is  a 
private  book,  not  a  public  record.  The  book,  too,  may  be  found  to  be 
incorrect,  as  in  the  case  of  Willard  v.  Jenkins,  (9  Wen.  298,)  and  it 
may  be  altered  so  as  to  make  the  entries  correspond  with  the  truth. 
The  information,  therefore,  must  come  directly  or  indirectly  from  the 
justice,  but  it  is  not  an  official  act  for  which  he  is  responsible  for  an  un- 
intentional mistake.  In  Willard  v.  Jenkins,  the  justice  was  held  not 
liable,  not  because  the  plaintiff  was  not  misled  by  him,  but  because 
there  was  no  fraudulent  intent.  So  in  this  case,  no  fraudulent  intent  is 
imputed  ;  the  variance  arose  from  mere  mistake,  and  in  such  case  the 
justice  is  no  more  liable  than  any  third  person  would  be,  who  had  been 
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requested  to  examine  the  docket,  and  inform  the  party  what  was  the 
amount  of  the  judgment.  It  is  the  duty  of  every  person  to  whom  a 
question  is  put,  to  answer  truly,  if  he  answers  at  all ;  but  if  in  giving  an 
answer  he  makes  a  mistake,  it  would  be  extremely  rigorous  to  hold  him 
responsible  for  all  consequences,  when  no  fraud  or  evil  intent  is  imputa- 
ble. If  in  this  case  the  party  had  written  to  a  friend,  who  had  looked 
at  the  docket,  and  made  a  mistake  in  taking  a  note  of  it,  would  we  say 
that  such  person  should  be  responsible  in  damages  for  the  consequences 
of  that  mistake?  The  justice,  in  this  case,  is  the  supposed  friend;  he 
is  under  no  obligation,  except  that  of  courtesy,  to  give  the  information; 
it  is  not  a  duty  imposed  by  statute;  he  receives  no  compensation  for  it, 
and  should  not  be  responsible  for  an  unintentional  error.  Judgment 
affirmed,  with  single  costs."(9) 

5.  It  lies  IN  ALL  CASES  or  NEGLIGENCE,  in  the  use  or  disposition  of 
one's  property,  or  in  clearing  or  improving  it,  by  which  another  is  in- 
jured ;  and  the  true  question  in  such  cases  is,  whether  the  defendant  or 
his  servant(lO)  has  been  guilty  of  negligence.(x)  For  it  is  a  maxim  in 
law,  that  a  man  is  bound  so  to  use  his  own  as  not  to  injure  that  uMck 
belongs  to  his  neighbor.  For  example,  he  has  a  right  to  burn  over  his 
own  fallow  ground,  or  keep  fire  in  his  house  ;  but  if  he  or  his  servant 
carelessly  suffer  his  fire  to  escape  from  his  fallow,  or  set  it  on  fire  in  a 
dangerous,  dry  or  windy  time,  or  do  not  take  proper  care  of  it  ;(y)  or 
if  he  or  his  servants  should  keep  the  fire  carelessly  in  his  house,  by 
which  it  took  fire  and  burned  down  his  neighbor's  house,  out  house,  &c. 
he  would  be  accountable,  in  each  of  these  cases,  for  any  damage  occa- 
sioned to  his  neighbor.(z)  If,  however,  such  fire  broke  out  without  his 
neglect,  it  would  be  otherwise. (a) 


See  8  Cowen,  175.  (a)  Id.    3  Bl.  Com.   143.     I   Nof '• 

8  John.  421.    Comyn's  R.  32.  Max.  c.  44. 


(z).Id.  ib. 

(9)  No  action  lies  a^inst  a  justice  of  the  peace,  for  an  act  done  judicially,  and 
within  the  scope  of  his  jurisdiction,  unless  he  has  acted  comiptiy,  or  from  unfNirs 
motives.  (Gregory  v.  Brown,  4  Bibb,  28.  Lining  v.  Bentham,  2  Bay,  1.  Slate 
V.  Johnson,  id.  385.) 

(10)  It  is  proper  to  remark,  that  this  term  servant,  as  it  is  used  in  the  law,  is  not 
confined  to  a  slave,  apprentice,  or  even  a  menial  servant  living  in  one's  house,  asd 
working  for  him,  but  extends  to  any  one  employed  to  do  the  business  or  work  of 
another.  Thus,  not  only  a  slave,  apprentice,  or  a  person  hired  to  work  by  the 
month,  year,  &c.  but  an  attorney,  sohcitor,  agent,  day  laborer,  &o.  &c.  is  for  the 
time  he  is  employed  in  the  business  of  another,  his  servant ;  and  bis  master  or  prin* 
cipal  is,  to  a  certain  degree,  as  we  have  noticed  from  time  to  time»  accountable  for 
his  acts,  and  he  is  generally  accountable  over  to  his  master  for  any  injury  he  brings 
upon  him  by  his  neg^lig^nce  or  misconduct  (See  Reeve's  Dom.  Ret.  tit.  Mastar 
and  Servant.) 


I 


OF  THE  ACTION  OF  TRESPASS  ON  THE  CASE.  385 

But  one  cannot  recover  for  an  injury,  even  for  gross  negligepce  in  the 
lawful  use  of  another's  property,  unless  he  is  himself  free  from  culpable 
negligence.  He  cannot  lay  the  foundation  of  an  action  against  another, 
by  a  wrong  on  his  own  part.(6)  Thus,  where  one  left  a  quantity  of 
maple  syrup  in  his  unenclosed  wood,  and  the  cow  of  another  having 
strayed  there,  was  killed  in  drinking  it,  it  was  held  that  no  action  would 
lie  I  for  the  cow  had  no  right  there,  permission  of  the  defendant  not 
baving  been  shown. (c)  So,  in  a  very  old  case,((i)  the  defendant  digged 
a  pit  in  a  common^  and  the  plaintiff's  mare,  heing  straying  there,  fell 
into  the  pit  and  perished.  The  court  held  that  no  action  lay,  because 
the  plaintiff,  shewing  no  right  why  his  mare  sfumld  be  in  the  common^  the 
digging  the  pit  was  lawful  as  against  him.  It  would  have  been  other- 
wise had  the  pit  been  dug  in  the  highway. (e) 

Where  my  dog  bites  the  person  of  a  man,  or  his  cattle  ;  or  my  bull 
gores  his  child  or  his  cattle,  and  so  of  other  domestic  animals,  I  am  ac- 
countable for  the  injury  ;  but,  in  these  cases,  it  must  be  shown  by  the 
plaintiff  that  I  knew  or  had  notice  that  my  domestic  animal  was  accus- 
tomed to  do  such  mischief.(y)(ll)  For  where  the  plaintiff  brought 
an  action  before  a  justice,  and  proved  that  the  defendant'9  bull  had  gor^d 
his  horse,  but  there  was  no  proof  that  he  had  before  done  similar  acts, 
or  had  been  unruly,  to  the  knowledge  of  the  defendant^  a  judgment  for 
the  plaintiff  was  reversed  on  certiorari.(g)  But  if  the  owner  of  the  ani- 
pnal  act  illegally  himself,  he  maybe  liable,  even  as  a  trespasser;  as 
where  a  person  in  company  with  his  dog,  trespassed  in  a  close  through 
which  there  was  no  footpath,  and  the  dog,  without  his  concurrence, 
killed  the  plaintiff's  deer.(A)  Where  the  animal  is  naturally  wild,  the 
keeper  is  accountable  for  the  mischief  which  he  does,  whether  he  have 
notice  or  not.(t) 

In  case  of  a  domestic  animal,  i\  is  sufficient  evidence  of  notice  or 
knowledge  in  the  defendant,  that  his  animal  has  done  mischief  similar 
to  that  complained  of,  once  before  the  injury  alleged  in  the  declaration, 


(6)  1  Cowen,  78.    2  HaU's  Super.  Ct  Salk.  662.    1  Stark.  R.  285,  6.    2  Str. 

R.  151.  1264.    See  1  Maule  k  Selw.  288.    4 

c)  Id.  Cowen,  851. 

4)  Cro.  Jac.  158,  9.  (g)  13  John.  889. 

0  RoUe's  Abr.  88.    Co.  litt  56,  a.  (h)  Burr.  ^092.    2  Lev.  172. 

[f)  1  Ld.  Raym.  109.    2  id.  1588.    2  (f)  2  Ld.  Raym.  1588. 

(11)  But  it  baa  been  decided  by  the  supreme  court,  in  a  more  recent  case  than 
that  cited,  that  a  ferocious  dog,  which  \a  in  the  habit  of  attackiqgr  people,  may  be 
killed  by  any  one.  And  the  owner  can  recover  nothing,  in  an  i^ction  for  the  tres-r 
pass,  although  he  had  no  knowledge  or  notice  of  the  vicious  propensities  an4  (wbit^ 
of  the  dog.    (Maxwell  v.  Fembeiipn,  21  Wen.  407.) 
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to  the  knowledge  of  the  defendant.{j)  Thus,  if  a  dog  has  once  bitten  a 
man,  and  the  owner  having  notice  thereof,  keeps  the  dog  and  lets  him 
go  about  or  lie  at  his  door,  an  action  will  lie  against  him  at  the  suit  of  a 
person  who  is  afterwards  bitten,  though  it  happen  by  such  person  tread- 
ing on  the  dog's  toes.(A:)  Proof  of  similar  mischief  is  enough,  as  if  a 
dog  has  bitten  sheep,  and  afterwards  bite  a  horse,  for  the  owner  ought 
to  have  banged  him  on  notice  of  the  first  mischief.(/)  But  actual knovh 
ledge  or  notice  must  be  proved  :  it  cannot  be  inferred,{m)  This  was 
held  in  an  action  for  keeping  a  dog  which  bit  the  plaintiff,  Mrs,  Beck, 
She  had  been  dreadfully  bitten  and  lacerated  by  the  dog ;  and  the  ques- 
tion was,  whether  there  was  sufficient  evidence  of  his  being  accustomed 
to  bite,  and  of  this  being  known  to  the  defendant.  It  was  proved  that 
t}ie  dog  was  of  a  fierce  and  savage  disposition  ;  that  the  defendant  gene- 
^'ally  kept  him  tied  up,  and  that  Mrs.  Beck  having  been  bitten  by  him, 
the  defendant  T>romised  to  make  her  a  pecuniary  recompense ;  but  there 
was  no  proof  of  his  having  before  bitten  any  other  person.  It  was  sub- 
mitted, that  from  these  circumstances  the  jury  would  be  warranted  in 
inferring  that  the  dog  was  accustomed  to  bite,  within  the  knowledge  of 
tbe  defendant.  But  Lord  Ellenborough  held  the  evidence  ipsufficieat, 
and  directed  a  nonsuit. (n) 

It  was,  however,  held  in  one  case,(o)  that  proof  that  the  defendant 
had  warned  a  person  to  beware  of  the  dog  lest  he  should  be  bitten,  was 
evidence  to  go  to  a  jury  of  the  allegation  that  the  dog  yr^s  accustomed 
to  bite  mankind,  to  the  defendant's  knowledge.  So  where  there  was  a 
Report  of  the  dog's  having  been  before  bitten  by  a  mad  dog,  and  the  de- 
fendant by  tying  the  dog  up,  showed  some  knowledge  or  suspicioo  of 
the  fact,  it  was  held  that  this  evidence  was  sufficient  to  go  to  the  jary 
that  the  dog  was  fierce  and  unruly,  and  not  properly  secured. (/?] 

It  seems,  that  the  owner  of  a  vicious  animal,  after  notice  of  its  having 
done  an  injury,  is  bound  to  secure  it  at  all  events,  and  is  liable  io  dam- 
ages to  a  party  subsequently  injured,  if  the  mode  he  has  adopted  to  se- 
cure it  be  insufficient.  (9) 

« 

A  man  ^ay  keep  a  dog  for  the  necessary  defence  of  his  house,  his 
garden  or  his  fields,  and  may  cautiously  use  him  for  that  purpose  in  the 
night  time ;  but  if  he  peripit  a  mischievous  dog  to  be  at  large  qn  his 
premises,  and  a  person  is  bitten  by  him  in  the  day  time^  the  owner  is 


[j)  Str.  1264.  (n)  W. 

Jk)  Id.  (0)  1  Stark.  R.  285. 

0  1  Ld-  Raym.  606,  7,  8.  Id.  109.        (p)  2  £sp.  R.  483. 

>)  4  Camp.  198,  (q)  3  iCwr.  k  Payne,  183. 
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liable,  though  the  person  be* at  the  timey  trespassing  on  the  owner's 
grounds.(12) 

It  is  essential  that  the  plaintiff  allege  in  his  declaration  that  the  defen- 
dant knew  that  his  dog  or  other  animal,  was  accustomed  to  do  the  tnis- 
chief  complained  of ;  and  if  this  be  not  alleged,  Judgment  Will  be  re- 
versed, if  the  objection  be  made  in  proper  time.(r)     But  the  plaintiff,  in 
these  cases,  should  exercise  due  care  himself.     Thus,  every  man  has  a 
right  to  keep  a  dog  for  the  protection  of  his  property,  and  if  the  injury 
arise  from  the  plaintiff's  own  fault,  in  going  into  the  yard  at  nig&t,  after 
my  dog  is  properly  let  loose,  if  he  is  bitten,  no  action  will  lie.(^)     And 
a  party  who  is  bitten  by  a  dog  in  conse({uence  of  being  himself  on  the 
owner's  land,  wherb  he  is  not  entitled  to  go,  cannot  ibaintain  an  action. (/) 
But  if  he  have  no  means  of  knowing  the  danger,  and  is  not  otherwise  in 
fault,  he  may  recover,  although  the  owner  had  set  up  a  notice  warning  peo-* 
pie  of  the  danger,  which  the  plaintiff,  being  illiterate,  could  not  read.(tf) 
With  respect  to  domestic  animals  generally,  such  as  cows,  sheep,  hogs, 
&c.  as  their  propensity  to  rove  is  notorious,  the  owner  is  bound  at  all 
events  to  confine  them  oh  his  own  land  ;  and  if  they  escape  and  commit 
a  trespass  on  the  land  of  another,  unless  through  the  defect  of  fences 
which  the  latter  ought  to  repair,  the  owner  is  liable  to  an  action  of  tres- 
pass, though  he  had  no  notice  in  fact  of  such  propensity.(i;)     But  more 
will  be  said  on  this  subject  hereafter,  when  we  come  to  speak  of  the  law 
regulating  fences. 

An  exception  to  the  rule  requiring  notice  of  the  mischievous  propen- 
sity of  a  dog,  is  made  by  statute,  in  the  case  of  injuries  to  sheep.  It  is 
provide(l,(ti')  that  the  owner  or  possessor  of  any  dog  that  shall  kill  or 
wound  any  sheep  or  lamb,  shall  be  liable  for  the  value  of  such  sheep  or 
lamb  to  the  owner  thereof,  without  proving  notice  to  the  owner  or  pos- 
sessor of  such  dog,  or  knowledge  by  him,  that  his  dog  was  mischievous 
or  disposed  to  kill  sheep.(14)  The  mode  of  proceeding  to  ascertain 
and  recover  the  damage  in  cases  of  this  nature  is  pointed  out  by  the 
statute:  (x) 

A  mail,  in  building  on  his  own  lot,  adjoining  my  house,  may  sink  his 
foundation  below  mine,  biit  if,  in  so  doing,  he  negligently  injures  me, 
an  Action  lies.(y) 


(r)  Cro.  Cat.  487.    2  Salk.  662.  2  id.  1583.    jyyer,  H,  61. 162,  and  other 

(9)  I  Esp.  XL  203.  cases  cited  in  1  Chit  PI.  70.    See  alsd 

(0  Mood.  &  Malk.  505.    4  Ou .  &  12  John.  433. 

tayne,  297.  (tr)  1  R.  S.  701,  §  9. 

(u)  Id.  (x)  Id.  §  10, 11, 12,  18, 14. 

(o)  12  Mod.  835.    1  Ld.  Raym.  606.  (y)  17  John.  92. 

(13)  17  Wen.  496.  (14)  See  BriU  v.  Ragler,  23  Wen.  854. 
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A  man  sets  traps,  baited  "with  flesh,  in  his  own  ground,  so  near  where 
my  dogs  are  kept,  or  pass  along  the  highway,  that  (withoiit  going  so 
near  as  to  trespass  upon  him,)  they  must  probably  be  attracted  by  the 
scent  into  the  traps,  and  they  are  so  attracted  and  injured  }  an  action 
lies  by  me,  against  the  trap  setter. (z) 

If  a  man  kill  my  dog,  he  is  liable  to  me  for  his  value ;  but  if  he  be  a 
ferocious*  and  dangerous  animal,  and  I  permit  him  to  run  at  large,  or  he 
escapes  through  negligent  keeping,  any  person  is  justified  in  killing 
him.(a)(15)  So  a  person  may  lawfully  kill  the  dbg  of  another  if  such  dog 
is  in  the  habit  of  haunting  his  house,  and  by  barking  and  howling,  by 
day  and  by  night,  disturbs  the  peace  and  quiet  of  his  family  ;  provided 
the  dog  cannot  otherwise  be  prevented  from  annoying  him.(16) 

There'is  no  doubt  thiat  a  person  Would  be  justified  in  killing  a  dog 
Which  should  assault  hib  in  the  highway  ;  this  he  has  a  right  to  do  is 
iself  defence.(6) 

Notwithstanding  this',  it  is  held  that  thie  allegations  in  a  plea  to  an  ac- 
tion of  trespass  for  shooting  a  dog,  that  he  attacked  the  defendant,  and 
^^was  accustomed  to  attack  and  bite  mankind,''  are  both  material,  and 
must  be  proved,  and  in  such  a  base  the  plaintiff  may  call  witnesses  to 
prove  the  general  quietness  of  the  dog.(c) 

It  is  provided  by  statute,  that  any  person  may  kill  any  dog  which  be 
shall  see  chasing,  worrying  or  wounding  any  sheep,  unless  the  same  shall 
be  done  by  the  direction  or  permission  of  the  owner  of  the  sheep  or  his 
servant. (d)    It  would  seem  that  under  this  provision,  the  dog  must  be 
killed  while  in  the  &ct  of  chasing  or  worrying  the  sheep  ;  and  the  statute 
further  provides,  that  the  owner  or  possessor  of  every  such  dog,  to  whom 
notice  is  given,  shall,  within  forty-eight  hours  thereafter,  cause  such  dog 
to  be  killed,  under  the  penalty,  for  his  neglect,  of  two  dollars  and  fiAy 
cents,  and  the  further  sum  of  one  dollar  and  twenty-fivb  cents  for  every 
forty-eight  hours  thereafter  until  the  dog  be  killed,  unless  it  be  out  of 
the  power  of  such  owner  or  possessor  to  kill  the  dog.(e) 

With  the  exception  just  mentioned,  no  one  is  justified  in  killing  a  dog, 
even  while  he  is  in  the  act  of  chasing  ot  worrying  cattle^  fowls,  &c.  un- 
less it  caii  be  shown  that  the  dog  could  hot  otherwise  be  8eparated.(/) 


x)  9  Eaft,  277.  (d)  1  R.  S.  701,  §  15. 

^a)  18  John.  812.  («)  Id.  702,  §  16.    Se^  alio  1  Cubr. 

*b)  10  John.  Sl65.    See  al^  4  Car.  &  41.    4  Car.  &  Payne,  668. 

Payne,  350.  (/)  4  Cowen,  851.    1  S&ond.  84. 
(c)  1  Car.  &  Payne,  104. 

(15)  Whether  a  person  would  be  justified  in  killing  more  oeeful  and  le«  daa- 

ferous  animals — such  as  hogs,  kc, — for  the  same  reaions  which  would  jnslif/  the 
illing  of  a  dog  ?  Qaen.    (^  13  John.  312.) 
(16)  23  Wen.  354. 
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And  in  an  action  for  killing  plaintiff's  dog,  where  the  defendant  set  up 
in  his  plea  that  the  plaintiff's  dog  fell  upon  and  bit  defendant's  dog^ 
which  he  kept  for  the  defence  of  his  house,  wherefore,  in  defence  of  his 
own  dog,  he  killed  the  plaintiff's  dog,  to  which  the  plaintiff  demurred,  the 
plea  was  adjudged  ill,  for  that  the  defendant  did  not  allege  that  he 
could  not  otherwise  save  his  own  dog  without  killing  plaintiff ^s  dog.(g) 

In  these  cases  it  is  for  the  jury  to  determine  whether  the  killing  was 
justified  by  the  necessity  of  the  case,  and  as  requisite  to  preserve  the  ani- 
mal attacked  by  the  dog.  And  where  a  dog  was  running  with  a  fowl  in 
his  mouth,  and  the  defendant  called  after  the  dog  before  he  fired,  the  su- 
preme court,  on  certiorari^  refused  to  set  aside  a  verdict  for  the  defend- 
ant.(A)  In  order  tt)  make  out  a  justification  in  such  a  case,  the  defend- 
ant must  prove  that  the  dog  was  in  the  act  of  doing  the  injury  at  the 
very  moment  he  shot  him.(t) 

In  an  action  of  trespass  for  shooting  the  plaintiff's  dog,  the  defence 
was,  that  the  defendant  had  put  up  a  notice,  that  dogs  trespassing  on 
his  land  would  be  shot ;  held,  that  such  notice  did  not  warrant  the  de- 
fendant in  shooting  the  dog.(j') 

In  an  action  against  a  party  for  keeping  a  dog  accustomed  to  bit^ 
mankind,  it  is  not  essential  that  the  dog  should  belong  to  the  defendant ; 
if  he  harbor  the  dog,  or  allow  it  to  resort  to  his  premises,  that  is  suffi- 
cient.(ft)  (17) 

'6.  It  lies  in  all  cases  of  private  nuisance,  as  where  my  health 
or  comfort  is  injured  or  impaired  by  any  unhealthy,  noisome  or  offen- 
sive erection  made  by  another,  as  a  mill  pond,  hog  pen,  slaughter  house^ 
tannery,  &c.  by  which  I  am  annoyed  in  health,  convenience  or  comfort. 
And  this  action  lies,  not  only  against  the  one  who  erects  it,  but  also 
against  the  one  who  continues  it.(/)  And  it  may  be  brought  without 
any  request  to  remove  the  nuisance  ;  but  against  one  who  continues  a 
nuisance  erected  by  another,  there  must  first  be  a  request  to  remove  it.(m) 
And  notice  to  remove,  left  at  the  premises,  is  evidence  against  a  subse- 
quent occupier.(n) 

It  will  also  lie  for  flowing  the  plaintiff's  land  by  a  mill  dam,  or  other- 
wise;  or  for  diverting  the  water  running  to  the  plaintiff's  land  or  mill^ 


(g)  1  Lev.  216.  (0  6  Rep.  100, 101.    WUleg,  583.   10 

(A)  9  John.  233.  Mass.  R.  72. 

't)  1  Camp.  41.    4Car.&Payn)&^568.  (m)  5  Rep.  100,  101,     Wiltes,  583. 

'f)  2  Marsh.  584.  (n)  Ry.  &  Mood.  189. 

jc)  6  Car.  &  Payne,  1. 

(17)  For  this  bead  more  at  large,  see  Bac.  Abr.  tit.  Actions  on  the  Case  (F)i 
Philad.  ed.    See  also  1  Har.  Dig.  m,  573. 
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frofn  its  natural  course.  And  in  order  to  sustain  the  action,  it  is  not  ne- 
cessary for  the  plaintiff  to  make  out  a  legal  title  in  himself  to  the  lands ; 
possession  is  sufficient  evidence  of  title. (o)  A  person  erecting  a  mill 
and  dam  upon  a  stream  of  water,  does  hot,  by  the  mere  prior  occupation, 
unaccompanied  with  such  a  length  ot  time  as  that  a  grant  may  be  pre- 
sutned,  gain  an  exclusive  right,  and  cannot  maintain  an  action  against  a 
person  erecting  a  mill  and  dam  above  his,  by  which  the  water  is  in  part 
diverted,  and  he  in  some  degree  injured. (p)  But  though  such  action 
will  not  lie  for  the  reasonable  use  of  the  water  by  the  owner  of  the  mill 
aboV^,  yet  he  has  not  ah  unlimited  right  to  use  the  water  as  he  pleases 
or  to  stop  the  natural  flow  of  the  stream,  so  as  to  destroy  or  render  use- 
less the  mills  below ;  and  if  he  shut  down  his  gates,  and  detain  the  wa- 
ter for  an  unreasonable  time,  or  let  it  out  in  such  unusual  quantities, 
as  to  prevent  the  owner  of  the  mill  below  from  using  it,  or  deprive  him 
of  a  reasonable  and  fair  participation  in  the  benefits  of  the  stream,  be 
will  be  answerable  to  the  party  injured,  to  the  extent  of  the  loss  he  has 
thereby  sustained. (9) 

The  continuance  of  a  nuisance,  created  by  the  overflowing  of  lands  by 
means  of  a  mill  dam  for  twenty  years  and  upwards,  although  it  confers 
a  right  to  the  use  of  the  land  flowed,  is  no  defence  to  a  proceeding  on 
the  part  of  the  public  to  abate  it,  or  to  an  action  by  an  individual  for 
specific  and  peculiar  injury  sustained  by  him  in  consequence  of  it,  there 
being  no  such  thing  as  a  prescriptive  or  ^ny  other  right  to  maintain  a 
public  nuisance. (r)  And  an  act  authorizing  one  to  build  a  dam  on 
his  o^n  land,  upon  a  creek  or  river,  which  is  a  public  highway,  merely 
protects  him  from  an  indictment  for  a  nuisance.  If,  in  doing  this,  he 
flow  his  neighbor's  land,  he  is  liable  to  an  action,  even  though  the  act 
provide  a  summary  mode  of  appraising  and  paying  the  damages  arising 
from  such  a  consequence. (f) 

On3  \eho  has  a  private  road,  by  grant,  statute  or  prescription,  may 
maintaih  this  action  against  the  owner  of  the  lands  over  which  it  runs, 
or  any  other  person  for  obstructing  or  using  it  without  right ;(/)  and 
where  a  private  road  is  laid  out,^  under  the  statute,(u)  the  one  on  whose 
application  the  same  is  laid  out^  has  the  sole  and  exclusive  use  of  it,  un- 
less the  owner  of  the  soil  signify  his  intention  of  making  use  of  it  to  the 
jury  or  commissioners  who  ascertain  the  damages,  add  before  the  dam- 


Co)  2  Har.  &  Me  Hen.  473:  («)  6  Cowen,  165. 


p)  15  John.  213.  (0  8  East,  4.    14  John.  383. 

17  id.  306. 
9  Wen.  316. 


q^  17jd.  306.  (tf)  1  R.  a  618,  514. 


op  THE  ACTION  OF  TRESPASS  ON  THE  CASE.  391 

ages  are  ascertained  ^  and  consequently,  the  applicant  may  sue  the  owner 
of  the  soil,  in  this  action,  for  using  it.(v) 

The  nuisance,  in  order  to  operate  as  a  ground  of  action,  should  be  a 
private  one  ^  for  if  the  injury  be  common  to  all  the  citizens  of  the  state, 
as  by  obstructing  a  public  highway  or  a  navigable  river  ;  it  is  the  proper 
subject  of  an  indictment,  and  an  action  will  not  lie,  unless  indeed  the 
plaintiff  sustain  some  special  injury,  a$  if  he  fa]l  over  the  obstruction  in 
the  road  and  break  his  leg ;  or  his  horse,  carriage,  or  some  of  his  prop- 
erty or  family  sustain  an  injury,  by  which  he  is  put  to  expense  ;  or  he  is 
hindered  in  passing  with  his  sloop,  boat,  raft,  &c.  or  otherwise  suffers  a 
private  charge  i^  going  down  the  river  ;{w)  and  so  of  like  cases.     It  was 
formerly  held  in  England,  that  the  mere  circun^stance  of  being  obliged 
to  go  a  circuitous  route,  to  get  around  an  obstruction  in  the  public  high- 
way, was  not  ^uch  special  damage  as  would  warrant  an  action  i{x)  but 
that  decision  has  been  overruled,(y)  and  the  principle  finally  established 
in  the  English  courts,  that  any,  the  least  injury  to  an  individual,  as  an 
expense  of  time  or  money,  or  labor,  &c.  entitles  him  to  an  action. (z) 
The  same  rule  prevails  in  the  courts  of  this  state  i{a)  and  it  is  held  that 
trifling  damage  is  sufficient ;  as  if  the  party  be  detained  on  his  way.(&) 
It  is  not  enough,  however,  to  sustain  an  action  for  erecting  a  fence 
across  a  public  highway,  that  the  road  was  more  contiguous,  and  there- 
fore more  beneficial  to  the  plaintiff  than  to  others,  and  the  deprivation 
of  its  use,  consequently,  more  injurious  to  him  tl^ap  to  others.     He  must 
sustain  some  specific  damage,  to  warrant  an  action.     And  the  remedy 
by  action  is  not  barred  by  the  act  of  abating  the  nuisance.(c) 

In  addition  to  the  remedy  by  action  for  damages  resulting  from  pub- 
lic nuisances,  they  may  be  abated  or  destroyed  by  the  ;nere  act  of  in- 
dividuals ;((2)  though  it  has  been  made  a  question,  whether  an  individual, 
DO^  specially  aggrieved,  has  a  right  to  abate  or  remove  a  public  nui- 
sance.(e)  It  seems  that  an  individual  has  not  the  right,  upon  his  own 
mere  motion,  to  abate,  as  a  nuisance,  a  few  loads  of  ashes  laid  in  the 
highway,  near  his  dwelling. (y)  The  statute  authorizing  commissioner3 
of  highways  to  order  the  removal  of  fences,  by  the  erection  of  which 
highways  have  been  encroached  upon,  does  not  abrogate  the  common 
law  remedy  of  abatement  of  nuisances  by  the  mere  act  of  individuals.(g) 


M  1  R.  S.  614,  §  88.    14  John.  383.         (a)  7  Cowen,  609. 
(10)  1  Binn.  463,  and  see  7  Cowen,        (6)  Id. 
10,611. 


610,  611.  (c)  Id. 

Ix)  1  Eip.  R.  148,  and  see  Carth.  194,  Id)  14  Wen.  250. 

S.  F.  (0  9  id.  571. 

Manle  &  Selw.  101.  (/)  14  id.  131. 

See  7  Cowen,  609,  611 .  (g)  Id.  250. 


VyS  4 1/ 
(x)  Id. 
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A  dwelling  house  cut  up  into  small  apartments,  inhabited  by  a  crowd 
of  people  in  a  filthy  condition,  and  calculated  to  breed  disease,  was  held 
to  be  a  public  nuisance,  and  liable  to  abatement,  by  individuals  residing 
in  the  neighborhood,  by  tearing  it  down,  especially  during  the  prcT^- 
lence  of  a  disease  like  the  Asiatic  cholera. (A) 

For  the  action  on  the  case  for  a  nuisance,  see  also  Bac.  Abr.  tit.  Ac- 
tions on  the  Case,  (G),  Philad.  ed. 

7.  This  action  lies,  (as  well  as  an  action  of  assumpsit,  and  indeed  is 
more  usual  than  the  latter)  for  all  the  various  injuries,  in  the  dlf- 
FERENT  CASES  OF  BAILMENT,  which  we  have  had  occasion  to  mention.  It 
is  grounded  on  the  fact  that  the  bailee  has  neglected  to  exercise  that 
degree  of  care,  which  the  nature  of  the  bailment  requires  at  his  hands. 
And  if  the  subject  of  the  bailment  is,  in  consequence  of  this  neglect,  de- 
teriorated in  value,  lost,  or  otherwise  injured,  this  action  lies,  as  well  as 
where,  the  bailee  abuses  his  trust,  by  destroying,  damaging  or  using  it 
differently  from  what  the  contract  would  warrant.  And  in  the  case  of  a 
^lisfeasance,  or  abuse  of  the  trust,  it  is  a  conversion  of  the  property,  for 
which  an  action  of  trover  will  lie  to  recover  the  damages,  even  though 
the  property  be  returned. (t)  And  in  an  action  for  riding  a  horse  beyond 
the  place  agreed  on  between  the  bailor  and  bailee,  it  was  decided  by 
the  supreme  court  of  Massachusetts,  that  trover  is  the  only  proper  ac- 
tion, inasmuch  as  the  misuser  was  a  conversion.(j)  The  principle  of 
this  decision,  undoubtedly,  embraces  every  case  of  positive  misfeasanct 
in  the  bailee,  which  is,  where  he  diverts  the  subject  of  his  trust  to  an 
object  or  use  entirely  different  from  the  one  fixed  by  the  contract  of 
bailment,  or  where  he  transgresses  the  limits  within  which  this  object  or 
use  is  to  be  confined.  In  such  case,  trover  would  seem,  in  general,  to 
be  the  only  remedy.  But  where  the  misconduct  of  the  bailee  is  of  that 
negative  kind  called  nonfeasance^  i.  e.  where  he  is  guilty  of  negligence' 
or  want  of  care^  in  the  user,  confining  himself,  however,  within  the  terms 
of  the  bailment,  an  action  on  the  case  is,  in  general,  the  only  remedy. 
And  where  the  goods  hailed  are  detained  l\y  the  bailee,  beyond  the  time 
allowed  by  the  contract,  and  he  refuses  to  deliver  them,  the  bailor  has 
his  election  to  bring  either  trover  or  case.  As  where  a  man  deposited 
'  his  tools  of  trade  in  another's  house,  by  license,  and  they  were  detained 
by  the  bailee  for  two  months  aAer  request,  by  which  the  owner  lost  their 
^se  in  his  trade,  case  w^  held  to  l^e,  though  trover  might  also  have 


(h)  15  Wen.  297.  ( j)  5  Maw.  R.  104,  and  Me  16  hhtu 

1%)  10  Jo)in.  172.  76,  per  Spencer,  J. 
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been  brought,  (ft)  fiut  where  property  is  delivered  to  the  defendant  to 
sell  at  a  certain  price,  and  he  sells  it  for  less  than  the  bailor  prescribes, 
trover  will  not  lie,  but  the  action  should  be  a  special  action  on  the 
case.(/)  And  for  the  above  difference  in  the  remedy,  between  a  non- 
feasance  and  misfeasance^  see  the  opinion  of  Mr.  Justice  Spencer,  in 
Sarjeant  v.  Blunt,  (16  John.  74.) 

But  in  order  to  entitle  the  plaintiff  to  maintain  this  action  in  the  above 
instances  of  nonfeasance^  there  must  be  some  trust,  to  which  the  law  an- 
nexes a  duty  to  take  care  of  the  goods.  For  where  a  man  is  the  mere 
finder  of  goods,  he  is  under  no  legal  obligation  to  keep  them  safely,  or 
exercise  any  degree  of  care  about  them  ;(m)  as  if  he  find  garments,  and 
by  negligent  keeping  they  are  moth  eaten,  or  find  goods  and  loses  them 
again,  or  a  horse,  and  gives  him  no  sustenance,(n)  or  finds  butter  and  by 
negligent  keeping  it  putrifies,(o)  and  so  of  the  like  cases.  But  for  a 
misfeasance^  he  is  accountable  in  these  cases ;  and  if  he  make  gain  or 
advaotage  of  the  things  he  finds,  he  is  accountable  even  for  nonfeasance. 
Thus,  if  he  ride  the  horse,  or  abuse  the  things,  or  destroy  them,  or  use 
tkem,  he  is  accountable. (p) 

The  rights  incident  to  a  contract  of  bailment,  with  their  correspond- 
ing violation,!  have  exhibited  before,  under  the  head  of  haUment^[(j)  and 
they  do  not  need  a  repetition  here. 

8.  This  action  lies  for  various  injuries  to  a  man,  in  the  charac- 
ter OF  A  HUSBAND,  PARENT  OR  MASTER. 

1.  Of  a  husband:  as  where  his  wife  is  enticed  away  to  a  separate 
residence,  or  her  health  injured  by  a  sale  of  bad  wine,  provisions,  &c. 
or  the  unskilfulness,  ignorance  or  carelessness  of  her  physician  or  sur- 
geon, whereby  the  husband  is  deprived  of  her  society,  service  or  assist- 
ance in  his  affairs,  or  is  otherwise  injured.(r)  But  if  she  be  enticed 
away  by  her  father,  bad  or  unworthy  motives  must  be  shown  by  the 
husband,  in  order  to  sustain  the  action. (^)  And  where  the  defendant 
permitted  his  wife's  mother  to  live  with  him  hospitably,  though  forbid- 
den so  to  do  by  her  husband,  without  enticing  her  away,  or  opposing 
the  plaintiff  in  his  attempts  to  reclaim  her,  the  action  was  held  not  to 
lie.(0 


k)  Bull.  N.  P.  78.  (g)  Ante^  p.  65  to  73.    See  also  8  Wen. 

i)  16  John.  74.  547.    4  id.  613.    9  John.  361. 

m)  Cro.  Eliz.  219.  (r)  Willis,  577.    Bull.  N.  P.  78. 

n)  Id.  (•)  5  John.  196. 

o)  Leon.  223.    Owen,  141.  (1)  3  Mm.  R.  317. 
]f)  Rolle's  Abr.  5.    Leon.  224.     Cro. 
Eliz.  219.    I^le,  26L 
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It  was  formerly  a  matter  of  doubt  whether  an  action  of  trespass,  or  a 
special  action  on  the  case,  was  the  proper  remedy  for  actual  violence 
committed  upon  the  ^yife^  by  a^  9SS9iult  and  battery  or  adultery.(tt)  It 
is  perhaps  unnecessary  to  examine  this  question,  except  for  the  purpose 
of  ascertaining  whether  the  action  is  excepted  from  the  jurisdiction  of  a 
justice,  since  by  the  statute  to  which  we  have  heretofore  had  occasion  to 
refer ,(v)  trespass  on  the  case  is  now  the  proper  form  of  action,  whateTcr 
may  have  been  the  rule  at  common  law.  At  common  law,  there  is  so 
doubt  that  either  form  of  action  might  have  been  adopted,  but  whether 
this  be  so  or  not,  it  is  clear  that  neither  this  nor  the  action  for  actoal 
violence  done  to  a  child  or  servant,  is  properly  an  action  of  assault  and 
battery,  and  it  is,  therefore,  not  excepted  from  the  jurisdiction  of  a  jus- 
tice.{w)  This  point,  as  we  noticed  before,(a:)  has  been  directly  decided 
in  New-Jersey  upon  a  statute,  which  in  this  respect,  gives  a  Jersey  jus- 
tice jurisdiction,  in  the  very  words  of  ours ;  and  this  construction  will 
be  found  fully  borne  out  by  the  English  cases  above  cited,  for  these 
are  not  actions  of  assault  and  battery.{y)  As  these  are  actions  for 
consequential  damages,  grounded  on  the  loss  of  service,  or  other  con- 
sequential injury,  I  shall  therefore  consider  them  under  this  head, 
premising,  however,  that  the  action  of  trespass  is  far  the  more  usual 
remedy,  (z) 

To  proceed,  then,  with  injuries  to  a  man  in  the  character  of  a  husband. 
Any  actual  violence  committed  upon  his  wife,  producing  an  injury  to 
him,  is  also  the  proper  subject  of  an  action,  and  he  need  not,  in  such  case, 
join  the  wife  with  himself,  as  a  party  to  the  action. (a) 

An  action  on  the  case  for  damages,  may  be  maintained  by  a  husband 
against  a  surgeon,  for  an  unskilful  operation  upon  his  wife,  notwithstand- 
ing she  die  of  the  operation. (6)  But  in  an  action  on  the  case  for  negli- 
gence, whereby  the  plaintiff's  wife  was  killed,  he  is  not  entitled  to  any 
damage  for  the  loss  of  her  society,  or  for  his  mental  sufferings  on  her 
s^ccount,  after  the  moment  of  her  death.(c) 

Where  the  form  of  action  is  in  trespass,  the  plaintiff  may  give  in  evi- 
dence a  consequential  injury  to  his  wife,  not  as  a  substantial  ground  of 
action,  but  to  show  how  violent  the  defendant's  conduct  was.(d) 


(u)  6  East,  387.    Bl.  R.  854.    Burr.        (z)  See  Crq.  Jac.  501,  588, 
T59.  1  (oj  Cro.  Jac.  501. 


(«)  Ante,  p.  34,  344.   _  ^  (6)  2  Root's  R.  90. 


Black.  R.  854.    6  East,  887.  (c)  1  Oimp.  493. 

Ante,  p.  35.  (d)  1  Stark.  R.  96. 

Penning.  R.  Ill,  and  see  14 
JofiL  482. 


Ml 

si .' 
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A  husband  may  also  maintain  an  action^  either  for  forcibly  carrying 
his  wife  away,  or  for  criminal  conversation  with  her.  But  if  the  hus- 
band be  consenting  to  the  adultery  of  his  wife,  or  otherwise  privy  to  it, 
there  is  no  ground  for  damages.(e)  He  will  be  entitled  to  a  verdict, 
unless  he  has  been^in  some  degree  party  to  his  own  dishonor,  either  by 
giving  a  general  license  to  his  wife  to  conduct  herself  as  she  pleased 
with  men  generally,  or  by  assenting  to  the  particular  act  of  adultery 
with  the  defendant,  or  by  having  totally  and  permanently  given  up 
all  the  advantage  to  be  derived  from  her  society.(/)  But  it  is  no  bar 
to  the  action,  that  the  plaintiff  allowed  the  defendant  to  remain  in 
his  house  after  a  suspicion  of  his  wife's  fidelity  had  been  intimated  to 
him.(g) 

It  was  formerly  held,  that  where  a  married  man  neglected  the  society 
of  his  wife,  and  openly  lived  with  other  women,  in  the  apparent  practice 
of  adultery,  he  could  bring  no  action  against  another  for  criminal  con^ 
versation  with  his  wife. (A)  But  it  was  afterwards  held,  that  the  mis- 
conduct, neglect  or  infidelity  of  the  husband,  could  not  be  set  up  as  a 
defence  for  the  wife,  and  only  went  in  mitigation  of  damages.(t)  So 
it  was  held  not  to  be  a  matter  of  defence,  but  only  admissible  proof 
in  mitigation  of  damages,  that  the  plaintiff  married  an  actress,  concealed 
the  marriage  from  her  mother,  and  very  seldom  saw  his  wife,  but  suffer- 
ed her  to  live  with  her  mother,  as  if  she  were  a  single  woman,  and  al- 
lowed her  to  continue  her  theatrical  performances. (J) 

It  was  held  to  be  no  defence  in  bar  of  this  action,  that  the  plaintiff  had 
brought  another  suit  of  the  same  kind  against  another,  obtained  judgment 
and  charged  the  defendant  in  execution;  although  the  cause  of  action  in 
both  suits  accrued  during  the  same  period. (/c) 

It  was  formerly  held,  that  this  action  could  not  be  maintained  for  an 
act  of  adultery,  after  a  separation  between  the  husband  and  wife  ;(/)  but 
this  doctrine  was  afterwards  overruled,  and  it  was  held  that  even  if  they 
lived  apart  under  a  deed  of  separation,  this  did  not  preclude  such  an 
action,  (toi) 

In  this  Action  for  criminal  conversation,  a  marriage  in  fact  must  be 
proved.  Reputation  and  cohabitation,  though  in  other  cases  sufficient, 
is  not  so  here.(7i)    The  statute  prescribes  the  persons  by  whom  mar- 


'«)  Bull.  N.  P.  27.    2  T.  R.  168,  n.  (k)  1  Camp  415, 

[f)  4  Car.  &  Payne,  494.  (0  ^  T.  R.  357.  1  Esp.R.16.  Peake's 

(g)  4  Doug.  294.  N.  P.  Cas.  39.    Id.  7. 

m  4  Eip.  R.  16.  (m)  6  East,  244.    2  &nith,  856.    See 

(%)  Id.  iSn.  also  14  T.  R.  651. 

(/)  4  Car.  &  Payoe,  494.  (n)  4  Burr.  2057.    1  Bl.  R.  682. 
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riages  may  be  solemnized  for  the  purpose  of  being  registered  and  au- 
thenticated ;  and  the  certificate  of  such  marriage,  the  original  entry 
thereof,  and  a  copy  of  such  certificate  or  of  such  entry,  is  made  pre- 
sumptive evidence  of  the  fact  of  such  marriage.(o)  It  is,  however,  de- 
clared by  the  same  statute,  that  its  provisions  shall  not  be  construed  to 
require  the  parties  to  any  marriage,  or  any  minister  or  magistrate,  to 
solemnize  the  same  in  the  manner  therein  prescribed ;  but  all  lawful 
marriages  contracted  in  the  manner  heretofore  in  use  in  this  state,  are 
declared  to  be  as  valid  as  if  that  statute  had  not  been  passed.(p)  (18) 
Marriage,  so  far  as  its  validity  in  law  is  concerned,  is  a  civil  contract, 
to  which  the  consent  of  parties,  capable  in  law  of  contracting,  is  essen- 
tial.(g) 

It  is  held,  in  England,  that  an  actual  marriage  may  be  proved  by  a 
copy  of  the  register  ;  and  that  the  minister,  clerk,  or  subscribing  wit- 
nesses to  the  register  are  not  the  only  competent  witnesses  to  the  iden- 
tity of  the  persons  married.(r)  The  same  rule  undoubtedly  prevails  in 
this  state  i  and  the  marriage  may  be  proved  by  any  person  who  was 
present  at  the  ceremony. (^) 

It  is  not  necessary  that  the  marriage  be  solemnized  by  a  clergyman^ 
magistrate^  or  third  person.  It  is  sufficient  that  the  parties  themselves 
contract,  by  words  in  the  present  tense  ;  as  "  I  marry  you,"  "  you  and  I 
are  man  and  wife,"  or  other  words  intended  as  a  present  contract  of 
marriage,  by  which  the  meaning  of  the  parties  can  be  plainly  under- 
stood.(^)  (19)  And  a  marriage  is  complete,  if  there  be  a  full,  free  and 
mutual  consent  between  the  parties,  capable  of  contracting,  though  not 
followed  up  by  cohabitation.  And  the  circumstance  of  a  party  being 
under  arrest  as  the  putative  father  of  a  bastard  child,  is  not  enough  to 
avoid  the  contract  on  the  ground  of  duress,  (u) 

It  is  proper  to  remark,  in  addition  to  what  has  already  been  said,  that 
if  the  character  of  the  wife  were  debased  before  the  criminal  conversa- 


(o)  2  R.  S.  74  to  76.  pt.  2d,  p.  210.    4  Burr.  2057.    1  BL  It 

(p)  Id.  76,  §  18.  632.    Bull.  N.  P.  28.    1  Dour.  171. 

a)  See  id.  74,  §  1.  (0  10  East,  286.    4  John.  64. 

V)  1  Doug.  176.  (tt)  7  Wen.  447. 

[s)  See  &p.  Dig.  N.  Y.  ed.  vol.  1, 

(18)  At  common  law  no  formal  ceremony  is  requisite  to  give  vallditv  to  a  mir- 
riage.    (Starr  V.  Peck,  1  Hill,  270.) 

(19)  Any  mutual  agreement  between  a  man  and  woman,  to  be  husband  and  wife, 
in  pr<8senft,  especially  if  followed  b^  cohabitation,  constitutes  a  valid  and  bindinjf 
marriage ;  where  there  is  no  legal  disability  on  the  part  of  either  to  contract  roatri-* 
mony.  (Rose  v.  Claik,  8  Paijj^e,  574.  1  Hill,  270.)  So,  it  seems,  of  such  a  cob- 
tract,  in  certain  cases,  though  it  is  txtaUory  in  form,  if  followed  by  cohabitadoo. 
For  the  acts  of  the  parties  may  be  taken  as  giving  a  construction  to  their  words, 
and  rendering  them  presently  operative.    (Starr  v.  Peck,  1  Hill^  270.) 
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tion,  the  damages  would  be  much  less  than  if  she  had,  before  the  seduc- 
.  tion,  maintained  a  fair  reputation  for  chastity ;  and  it  is  always  allow- 
able for  the  defendant  to  shew,  in  mitigation  of  damages,  particular  acts 
of  adultery  committed  by  her  before  she  became  acquainted  with  him,  or 
that  the  plaintiff  himself  has  carried  on  a  criminal  conversation  with 
other  women,  or  that  the  plaintiff's  wife  made  the  first  advances  to  the 
defendant.  But  witnesses  are  not  to  be  examined  by  the  plaintiff  to 
show  her  general  good  character,  until  it  is  assailed  by  the  defendant.(v) 
Nor  will  the  defendant  be  permitted  to  show  misconduct  in  the  wife 
subsequent  to  her  connection  with  him.(u^) 

The  wife's  letters  to  the  defendant  are  not  evidence  for  the  defendant 
against  the  husband,  nor  is  her  confession  evidence  for  the  husband 
against  the.  defendant ;  but  conversations  between  her  and  the  defendant 
are  evidence  against  him.  Evidence  of  the  manner  in  which  the  hus- 
band and  wife  used  to  live  together,  before  her  connexion  with  the  de- 
fendant, is  clearly  admissible,  for  the  purpose  either  of  increasing  or 
lowering  the  damages.  And  upon  this  principle  it  has  been  determined, 
that  where  the  husband  and  wife  have  lived  apart  from  each  other,  the 
letters  of  the  wife  to  her  husband,  written  before  any  suspicion  of  a 
criminal  intercourse,  are  admissible  in  evidence,  as  showing  their  de- 
meanor and  conduct,  and  whether  they  were  living  on  terms  of  mutual 
affection  ;  but  on  account  of  the  obvious  danger  of  collusion,  it  ought  to 
be  strictly  proved,  that  the  letters,  which  are  offered  in  evidence,  were 
written  at  a  time  when  the  wife  was  not  suspected  of  misconduct. (x) 
Such  letters  are  admissible,  whether  written  to  the  husband  or  others, 
to  show  the  state  of  the  wife's  feelings,  although  they  may  also  state  a 
fact  which  would  not  strictly  be  evidence.(y) 

The  damages  in  this  action,  are  graduated  upon  consideration  of  all 
the  above  matters,  which  are  proper  in  evidence.  They  are  peculiarly 
a  question  of  fact ;  for  which  reason  the  higher  courts  will  not  disturb  a 
verdict  on  account  of  its  large  amount.  Indeed,  the  claim  of  damages 
is  generally  so  large,  and  the  chance  of  recovering  so  great,  that  this 
action  is  rarely  if  ever  a  fit  subject,  in  this  respect,  for  the  limited  juris- 
diction of  a  justice. 

2.  Nearly  allied  to  the  above,  is  the  action  for  seducing  and  get- 
ting WITH  CHILD  THE  DAUGHTER  OR   SERVANT   OF  THE  PLAINTIFF.      The 

■ 

father  is  also  entitled  to  an  action,  where  his  minor  child  is  beaten,  by 


(v)  See  Ph.  Ev.  2d  Am.  ed.  139,  and        (x)  See  Ph.  £v.  7th  Eng.  ed.  83,  and 
cM0fl  there  cited.  cases  cited. 

(to)  2  £w.  E.  662.  (y)  8  Bing.  376,  cited  ia  Cowen  k 

Hill's  Notofl  to  1  Ph.  £v.  150. 
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means  whereof  he  has  lost  the  services  of  that  child,  or  been  put  to  ex- 
pense in  curing  him.  But  for  the  immediate  injury  to  the  minor,  that  is, 
for  the  assault  and  battery^  and  the  bruises  and  wounds  inflicted,  the  mi- 
nor is  alone  entitled  to  his  action  of  assault  and  battery j  of  which  a  jus- 
tice has  no  jurisdiction  ;  and  the  damages,  when  recovered  in  that  actioo, 
belong  to  him  only.  The  parent's  right  of  recovery  rests  upon  the  idea 
that  he  has  sustained  special  damages.  He  must  therefore  lay  his  spe- 
cial damages  in  his  declaration,  by  an  express  allegation  that  he,  by 
reason  of  the  injury  j  lost  the  service  of  his  child  ;(z)  (20)  and  if  he  claim 
on  the  ground  of  expense,  this  must  be  stated  specially.  Upon  the  prin- 
ciple of  the  right  of  the  father  to  the  service  of  his  minor  child,  he  is 
entitled  to  an  action,  if  such  child  be  enticed  away  from  him.  On  these 
principles,  the  action  so  often  brought  by  a  father,  where  his  daughter 
has  been  debauched,  is  founded,  viz.  the  loss  of  service. 

This  loss  of  service  is  not,  however,  the  rule  of  damages  in  a  case  of 
seduction  ;  it  is  scarcely  an  item  in  the  account.  The  real  ground  for 
damages,  is  the  disgrace  of  the  family.  The  loss  9f  service,  in  many 
instances,  could  not  be  accounted  any  thing ;  yet  the  damages  will  be 
large  ;  and  often  where  the  least  service  is  performed,  the  highest  dam- 
ages are  given.  And  in  all  those  actions,  the  character  of  the  daughter 
for  unchastity,  and  her  connexion  with  another  man,  are  allowed  to  be 
proved  ;  and  if  satisfactorily  proved,  although  it  do  not  lessen  the  dam- 
ages for  actual  loss  of  service  ;  for  that  will  be  the  same  whether  the 
daughter  was,  before  that  time,  chaste  or  unchaste ;  yet  it  will  render 
the  damages  merely  nominal.  This  demonstrates,  that  loss  of  service  is 
not  the  real  ground  of  the  action  ;  for  the  service  of  the  daughter,  whose 
character  is  bad  in  point  of  chastity,  is  of  equal  worth  with  that  of  the 
most  virtuous.  Still,  however,  the  real  expense,  if  any,  of  loss  of  ser- 
vice and  lying  in,  should  be  allowed,  although  the  daughter  be  un- 
chaste ;{a)  but  it  is  improper  to  allow  a  sum  for  bringing  up  the  child.(ft) 
The  slightest  degree  of  service,  as  merely  milking  a  cow^  has  been  held 
sufficient  to  maintain  the  action,  and  to  recover  the  heaviest  damages. 
It  has  been  held,  that  it  is  not  necessary  to  prove  any  service.  If  she 
live  in  her  father's  family,  service  is  presumed. (c)     So  it  was  held  that 


(z)  9  Co.  113.  E8p.Die.645.  Peake's  (6)  5  Cowen,  105. 

N.  P.  Cas.  233.  (c)  Peake^i  N.  P.  Cas.  55.    Id.  231 

(a)  Reeve's  Dom.  Rel.  291,  292.    2  lEsp.R.217.    Id.  115.     Mood.HMalk. 

Caines,  292.  323.     See  also  4  Cowen,  412. 

(20)  But  he  need  not  ^rove  any  actual  loss  of  service.  It  is  sufficieot  that  die 
daughter  be  a  minor,  residing  with  her  father,  and  that  he  has  the  righi  to  claim 
lier  services.    (21  Wen.  80.) 
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a  father,  not  haTing  incurred  any  actual  expense,  but  being  liable  to  a 
third  person  for  the  expenses  of  the  lying  in  of  a  daughter,  within  the 
age  of  twenty-one,  who  had  been  seduced,  might  maintain  this  action, 
although  the  daughter  was  a  servant  de  facto  of  another,  and  the  father 
had  permitted  her  to  leave  his  house,  and  had  relinquished  all  claim  to 
her  services.(d)  So  where  a  widow  bound  her  daughter  an  apprentice, 
who  was  seduced,  upon  which  the  indentures  were  cancelled  by  consent, 
and  the  daughter  returned  to  her  mother's  house,  and  lay  in  there,  it  was 
held,  that  this  action  lay  for  the  seduction,  at  the  suit  of  the  mother.(e) 
So,  too,  it  is  wholly  immaterial  whether  the  daughter  be  a  minor  or  not, 
if  she  live  with  her  father ;  but  if  she  be  of  age,  and  not  in  the  actual 
service  of  her  parent  at  the  time  of  the  seduction,  he  cannot  maintain  an 
action. (y)  But  he  may  maintain  the  action,  although  his  daughter  be  a 
married  woman,  if  she  be  living  with  him,  separate  from  her  husband. (g) 
There  is  no  necessity,  where  the  daughter  is  living  with  her  father, 
whether  she  be  of  age  or  not,  to  show  a  contract  betwixt  them  respect- 
ing services.  She  shall  be  considered  a  servant  to  her  father,  without 
this  proof.(A)  When  the  daughter  is  under  age,  she  is,  of  course,  his 
servant ;  but  this  is  not  the  case,  if  she  be  of  full  age.(21)  The  pre- 
sumption in  this  case  is,  that  she  is  his  servant  if  she  live  with  him  ;  but 
this  presumption  will  be  removed  out  of  the  way,  by  showing  that  she 
lives  with  him  merely  as  a  boarder,  and  that  whenever  she  earns  any 
thing,  it  is  her  own.  And  if  she  be  of  full  age,  and  do  not  live  with 
her  father,  she  is  not  his  servant ;  and  under  such  circumstances,  he 
would  not  be  entitled  to  this  action. (t)  But  in  case  of  a  minor,  it  is 
immaterial  whether  she  live  with  her  father  or  not.  If  she  be  at  school 
abroad,  she  is  his  servant ;  or,  which  is  the  same  thing,  he  has  a  right 
to  her  services,  and  can  recall  her  when  he  pleases.  If  she  should  be 
at  service,  he  is,  in  general,  entitled  to  the  avails  of  her  service.(J) 
And  it  is  the  same  if  she  work  out  with  the  consent  of  her  father,  and 
have  no  intention  of  returning,  if  the  seduction  had  not  happened. (A:) 

This  action  is  maintainable,  when  the  father  is  deceased,  by  any  one 
who  stands  in  the  place  of  a  parent,  as  by  a  mother^  aunty  or  other  con^ 


(d)  2  Wen.  459.  115,  contra.    See  Peake's  N.  P.  Cas.  233. 

(e)  5  Cowen,  106.    See  2  Watts'  R.  1  Esp.  R.  217. 

474,  amtra,  (i)  Reeve's  Dom.  Rel.  292.    10  John. 

(/)  1  Wen.  447.  115. 

(g)  7  Bam. &  Cress.  387.    1  Mood.  &  (j)  Id. 

Jlob.  166.  (k)  9  John.  387. 

(A)  Reeve's  Dom.  Rel.  292.    10  John. 


(21)  10  John.  117. 
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nexion^  with  whom  she  resides  ;(/)  or,  indeed,  by  any  other  person  with 
whom  she  is  actually  engaged  at  service  on  hire,  or  otherwise,  at  the 
time  the  seduction  take  place. (m)  And  so,  by  one  whose  daughter  she 
is  by  adoption. (n)  And  in  an  action  of  trespass  for  seducing  the  plain- 
tiff's niece  and  servant,  evidence  that  the  party  seduced  (being  aboot 
sixteen  years  of  age)  occasionally  assisted  in  the  household  work,  no 
servant  being  kept  in  the  family,  is  sufficient  to  constitute  the  relation  of 
master  and  servant  between  the  uncle  and  niece;  and  such  relation  is 
not  destroyed  by  the  circumstance  of  the  niece's  being  entitled  on  her 
coming  of  age,  to  a  sum  of  nearly  j£500,  of  which  the  interest  is  applied 
in  the  meantime  for  her  benefit.  And  proof,  in  such  case,  that  the  niece, 
after  her  seduction  and  abandonment  by  the  defendant,  returned  to  her 
uncle's  house,  where  she  continued  some  time  in  a  state  of  great  agita- 
tion, and  received  medical  attendance,  and  was  obliged  to  be  watched 
lest  she  should  do  herself  some  injury,  is  sufficient  to  raise  the  presump- 
tion of  that  loss  of  service  by  the  uncle  which  is  necessary  to  maintain 
the  action. (o) 

Where  a  defendant,  intending  to  seduce  the  daughter  of  the  plaintiff, 
hired  her  as  his  servant,  and  thereby  obtained  possession  of  her  person, 
it  was  held,  that  the  father  might  maintain  an  action  against  him  for 
such  seduction.(p) 

In  this  action,  the  person  seduced  is  a  competent  witness ;  for  she  has 
no  interest  in  the  event.  It  is  true,  she  has  an  interest  in  the  question  ; 
and  that  formerly  excliided  a  person  from  testifying ;  but  it  never  ex- 
cluded the  daughter  in  this  action.  She  was  always  admitted  from  the 
necessity  of  the  thing.{q) 

This  action  is,  properly,  an  action  on  the  case  ;  for  the  consequential 
damages  are  what  the  plaintiff  seeks  to  recover,  and  constitute  the  gist 
of  the  action. (r)  Where  there  has  been  an  entry  into  the  plaintiff's 
house,  and  this  injury  has  been  suffered,  the  action  of  trespass  may  be 
brought  for  entering  the  plaintiff's  house  or  close,  as  in  other  cases,  fol- 
lowing this  up  by  a  statement  of  the  injury,  as  an  aggravation  of  the 
damages.(5)  And  a  count  for  debauching  the  plaintiff's  daughter,  per 
quod  servitium  amisit^  may  be  joined  with  a  count  for  breaking  and  en- 
tering the  house.  (^)  fiut  when  this  action  is  brought,  whatever  will 
justify  entering  the  house,  is  a  competent  justification  of  the  whole 


;0  2  T.  R.  4.  (q)  Reeve'fl  Dom.  Rel.  29S,  8. 

[m)  Peake's  N.  P.  Cat.  55.  M  8  Wils.  18.    See  4  Cowen,  412. 

(«)  Ld.  Ravm.  1' 
803.  It)  2  T.  R.  166. 


'^8)  Ld.  Raym.  1082.    2  T.  R.  166. 
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charge,  in  the  declaration,  by  way  of  aggravation  ;{u)  as  if  the  defen- 
dant should  be  allowed  to  show  that  he  had  a  license  to  enter.     This 
would  justify  his  entry,  and  bars  a  recovery  in  this  form  ;  and  where 
this  is  the  case,  the  only  safe  way  is  to  declare  in  an  action  on  the  case, 
laying  the  consequential  damages  as  the  gist  of  the  action.    If,  indeed, 
the  defendant  could  in  this  case  be  considered  a  tre^asser  from  the  be- 
ginningj  as  has  been  contended  by  some,  a  recovery  might  be  had, 
whe^e  the  breaking  and  entry  is  made  the  gist  of  the  action.     But  this 
can  never  be  the  case ;  for  a  man  is  never  a  trespasser,  from  the  begin-- 
ningy  for  abusing  a  license  from  the  party,  but  only  where  the  law  gives 
a  license.     When  such  license  as  the  law  gives  i^  abused,  the  law  takes 
care  of  this,  and  pronounces  the  wrongdoer  a  trespasser  from  the  begin- 
ning.{v)    It  should  be  noted,  however,  that  although  a  license  to  enter 
is  a  bar,  yet  it  cannot  be  given  in  evidence  under  the  general  issue.(22) 
Can  the  father  have  an  action  for  taking  away  his  child  ?     There  can 
be  no  doubt  that  he  is  entitled  to  an  action  on  the  case  for  enticing  him 
away  from  his  service ;  and  it  has  been  long  settled  in  England,  that  he 
may  have  an  action  of  trespass  for  taking  away  the  heir  ;  but  I  have  not 
found  any  case  of  an  action  for  taking  away,  by  force,  the  younger  chiU 
dren.     Upon  the  principles  of  the  common  law,  it  is  clear,  that  in  these 
states,  an  action  will  lie  for  taking  away  any  child  ;  for  all  the  children 
are  heirs.      The  whole  number  of  children  constitute  that  character, 
known  in  the  law  by  the  term  heir.    But  I  see  no  reason  why,  in  Eng- 
land, the  father  may  not  maintain  an  action  against  a  person  who  takes 
away  any  child  ;  for  surely  he  is  bound  to  perform  certain  duties  towards 
his  children,  which  he  cannot  perform  if  they  be  taken  from  him  ;  and, 
to  enable  him  to  perform  these  duties,  he  is  entitled  to  the  custody  of 
his  children  ;  and,  if  this  right  should  be  violated  by  force,  I  have  no 
liesitation  in  saying  he  could  maintain  the  action. (23) 


(u)  1  H.  Bl.  655,  (v)  The  Six  Carpenters'  case,  8  Co. 

146— in  the  Dublin  ed.  p.  290. 

(22)  5  Bos.  &  Pul.  476. 

(23)  Reeve's  Dom.  Rel.  293»  4.  Hiere  is  a  reason  whv  cases  of  this  kind  ar^ 
not  found  reported  in  the  English  books,  to  which  the  learned  author  of  *'  The 
Domestic  Relations''  has  not  adverted.  I  mean  the  prompt  and  efficacious  remedy 
afforded  to  the  injured  parent,  by  the  writ  of  habeas  corjnu.  Wherever  the  custody 
of  a  child  is  disputed,  and  an^,  the  least  restraint  exercised  over  }iim,  the  court  of 
king's  bench  have  long  exercised  the  right  of  compelling  his  production  in  court, 
upon  this  writ,  directed  to  the  person  having  him  in  charge ;  upon  which  they  will 
proceed  summarily,  to  set  him  atlibertv,  or  place  him  in  such'nands  as  are  legally 
entitled  to  his  protection  and  guardiansnip.  (See  3  Keb.  526.  '  2  Lev.  128.  I  Str. 
444.  Id.  679.  2  L^.  Raym.  1384.  2  Str.  982.  1  Burr.  606.  '3  id.  1484.  1  Bl. 
R.386.    6  East,  221.    1  Ld.  Raym.  673.    8  Burr.  1484)       '     '^ 
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The  rule  with  regard  to  damages  for  debauching  a  female  is  the  same, 
whether  she  reside  with  the  father,  who  brings  the  action,  or  it  is  brought 
by  any  other  person.  The  simple  loss  of  serrice  is,  in  neither  case  to 
be  considered  the  sole  measure  of  damages,  but  they  ought  to  be  exem- 
plary in  both  instances,  unless  mitigating  circumstances  are  showD.(«) 
These  are  nearly  th.e  same  as  in  the  above  cases  of  adultery,  and  the 
connivance  of  the  parent  or  master,  at  the  criminal  intercourse  with  the 
daughter  or  servant,  will  destroy  the  action  in  this  case,  as  we  have 
it  will  that  of  the  husband  in  adultery,  (x)  So,  where  the  defendant 
a  married  man,  but  was  suffered  by  the  father  to  continue  his  addresses 
to  his  daughter,  after  this  fact  was  discovered  by  him,  it  was  held  that 
such  gross  imprudence  in  the  father  deprived  him  of  his  action  alto- 
gether, (y)  And  the  circumstances,  that  the  father  had  repeatedly  seen 
his  daughter  in  bed  with  the  defendant,  without  discountenancing  sach 
conduct,  has  been  held  to  defeat  his  action  for  the  seduction,  though  it 
was  proved  that  bundling  was  a  customary  thing  between  females  and 
those  who  paid  them  their  addresses,  in  the  quarter  of  the  country  where 
the  parties  all  resided.(z) 

Although  the  daughter  is  a  witness  in  this  action  for  the  plaintiff,  yet 
the  defendant  has  no  right  to  ask  her  the  question,  whether,  before  her 
connexion  with  the  defendant,  she  had  been  criminal  with  other  men.{a) 
This  is  upon  the  principle,  I  suppose,  that  she  is  not  bound  to  criminate 
herself.  Nor  has  the  plaintiff  a  right  to  show  a  breach  of  promise  of 
marriage  by  the  defendant ;  for  this  is  the  subject  of  a  distinct  ground  of 
action  in  the  witness'  own  name.(6)  And  upon  a  re-examination,  after 
a  lengthy  cross-examination,  the  daughter  was  asked  this  question,  viz. 
Whether  the  defendant  had  not,  previous  to  the  seduction,  given  her  a 
promise  of  marriage  1  Lord  Ellenborough  :  ^^  I  think  you  may  ask  her 
whether  he  paid  his  addresses  to  her  in  an  honorable  way.     Farther  than 


(w)  4  T.  R.  4.    11  East,  23.  Peake'i        (a)  3  Camp.  619.     But  quere, 

N.  P.  Cas.  65.  Cowen  &  Hill's  notei  to  1  Ph.  Ev.p.  742 

{x)  2  Cainei,  219.  to  745,  and  the  cases  there  cited.     19 

y)  Peake's  N.  P.  Cas.  240.  Wen.  192,  194,  &c. 


%)  2  Caines,  219.  {h)  3  Wils.  18.    2  Stew.  Ala.  R. 


t 

This  remedy  has  been  mated  to  the  husband,  claiming  the  restoration  of  his 
wife,    (l^ult.606.    Id.  642.    4  id.  1991.) 

*I^e  supreme  cpurt  of  this  state  exercise  the  same  power,  in  this  respect,  with 
that  of  the'  English  leine*$  bench.  (2  John.  376.  13  id.  418.  8  id.  328.  See  alto 
7  Cowen,  471.) 

The  Revised  Statutes  authorize  the  supreme  court  to  award  a  haheae  eorpue  oa 
behalf  of  the  wife,  where  the  husband  and  wife  live  separate  without  beings  dirorced, 
and  to  dispose  of  the  custody  of  t)ie  minor  children  in  sound  discretion ;  and  the 
chancellor  or  a  judee  may,  upon  ^abeag  corpus,  recover  and  di^KMe  of  any  child 
4a4uned  by  the  society  of  ihaken.    (2  R.  S.  82.    See  also  8  John.  8a&) 
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that,  yOtt  can  on  no  account  go.  To  admit  evidence  of  a  direct  profnise 
of  marriage,  #ou!d  be  to  allow  the  mother  (who  was  in  this  itf^tafice  the 
plaintiff)  to  recover  damages  for  a  breach  of  that  promise  upon  th^  tes- 
timony of  her  daughter."(c)  In  the  same  case  it  was  decided  thaf  the 
plaintiff  could  not  call  evidence  to  support  the  character  of  the  daughter, 
until  the  defendant  had  first  called  witnesses  against  her  character. (d) 

It  is  not  necessary,  to  sustain  this  action,  that  the  daughter  should  be 
produced  as  a  witness  at  the  trial. («) 

This  action  lies,  by  the  father,  for  the  damages  he  sustains  by  a  battery 
upon  his  son,  who  is  under  age,  and  lives  with  him,  without  proving  any 
acts  of  service  by  the  son.(/) 

I  have  known  several  instances  of  this  action  being  brought  before  a 
justice,  by  a  father,  against  a  schoolmaster  or  other  master,  having  a 
temporary  right  to  correct  the  child.  We  shall  see  directly,  that  such 
action  will  not  lie,  unless  there  is  some  loss  of  service,  by  the  means  of 
toch  correction,  to  whatever  excess  it  may  be  carried  ;  or,  at  least,  s6mi3 
trouble  or  expense  in  curing  the  wound  inflicted.  If  some  loss  of  thi^ 
kind  be  not  proved,  the  proper  remedy  is  an  action  of  assault  and  bat-^ 
tery,  in  favor  of  the  child,  with  which  we  have  nothing  to  do  in  this 
treatise.  Judge  Blackstone  remarks,(g)  that,  '^  a  father  may  delegate 
part  of  his  parental  authority  to  the  tutor  or  schoolmaster  of  his  child  * 
who  is  then  put  in  the  place  of  the  parent^  and  has  such  a  portion  of  thd 
power  of  the  parent  committed  to  his  charge,  viz.  that  of  restraint  and 
correction,  as  may  be  necessary  to  answer  the  purposes  for  which  he  is 
employed."  The  very  act  of  sending  a  child  to  school,  tindotibt^dly 
confers  this  right  upon  the  teacher  ;  and  this^  whether  it  be  a  delcfgated 
authority  from  the  parent,  as  supposed  by  Blackstone,  or  a  power  ^os-' 
sessed  by  a  schoolmaster,  in  his  own  right,  and  not  by  delegation^  as  in- 
sisted by  Judge  Reeve.  (A) 

With  regard  to  the  master's  right  of  correction,  generally,  and  which, 
indeed,  seems  to  apply  equally  to  parents  and  schoolmasters^  I  diall 
adopt  the  language  of  Judge  Reeve  :(t) 

^^  The  master  haS  a  right  to  give  moderate  corporeal  correction  to  his 
servant,  for  disobedience  to  his  lawftil  commands,  nefgligence  in  his  busi- 
ness, or  for  insolent  behavior.  This,  however,  is  confined  to  appren- 
tices and  menial  servants,  who  are  members  of  the  family ;  and  not,  in- 


(c)  3  Camp.  619,  520.     See  also  5  (/)  1  Esp.  R.  217. 
Pnce,  641.    Wright^i  Ohio  R.  103,  4.  U)  1  Bl.  Com.  479. 

(d)  Id.     See  also  1  Camp.  460.    I  ih)  Ree?e'i  Dom.  Rel.  375. 
Car.  &  Payne,  100.  1%)  Id.  874,  5. 

(0  Holt'i  N.  P.  R.  451. 
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deed,  to  all  such,  if  of  full  age ;  as  hired  inen  of  full  age ;  but  only 
"While  the  master  stands  in  the  place  of  a  parent;  then  such  authority 
may  be  exercised.  He  has  full  authority  over  all  slaves,  apprentices, 
and  others  living  with  him,  who  would,  if  placed  with  one,  be  subjebtto 
the  control  of  a  parent  or  guardian.  If  other  servants  be  thus  correct- 
ed, they  may  leave  the  master's  service.  It  is  said  the  master's  wife 
cannot  correct  a  servant.  This,  I  apprehend,  is  to  be  understood  with 
some  qualifications.  If  the  person  who  lives  with  another  in  the  char- 
acter of  a  servant  to  him,  is  of  tender  years,  the  principal  care  of  such 
servant  is  commonly  devolved  on  the  wife  3  the  chastisement  of  such 
person  belongs  to  her  in  a  special  manner ;  without  such  power,  she 
never  could  discharge  the  duties  incumbent  on  her  in  educating  the 
child.  (1  Sid.  126.  Cro.  Car.  197.  1  Ventr.  70.  8  Mod.  120.  3 
Burr.  666.  1  Bl.  428.)  The  right  of  correction  is  personal,  and  can- 
not be  delegated  to  any  one.  A  schoolmaster,  in  his  own  right,  and 
not  by  delegation,  possesses  this  power.(y)  (9  Co.  76.  1  Ld.  Raym. 
310.  Str.  963.  Cro.  Jac.  630.)  A  master  cannot  justify  a  wounding 
of  the  servant.  This  term,  as  used  in  our  books,  must,  I  think,  be  suck 
a  wounding  as  furnishes  evidence  that  the  master  acted  with  a  bad  in- 
tent j  which  will  subject  him  to  damages ;  for  some  wounding,  accord- 
ing to  the  common  acceptation  of  the  word,  might  arise  from  very  rea- 
sonable correction.  I  apprehend  the  jury  are  not  warranted  to  find  him 
guilty  for  any,  the  least  wounding,  provided  they  find  the  correction  to 
have  been  given  with  a  right  temper  of  heart.  It  must  be  so  dispropor- 
tionate to  tbe  offence,  as  to  furnish  evidence  of  the  bad  intent,  (8  Mod. 
120,  218,  330.  1  Sid.  177.  9  Co.  Litt.  76.  Cro.  Jac.  865.  Ld. 
Raym.  360.") 

3.  This  action  lies  for  an  injury  done  to  a  man  in  the  character  of  a 
master*  We  have  already  seen  in  what  cases  it  may  be  brought  for  se- 
ducing his  female  servant.  (A;) 

Whenever  a  servant  is  enticed  away  from  his  master^s  service,  the 
master  is  entitled  to  this  action,  for  the  loss  which  he  sustains.  (/)  And 
this,  though  the  servant  be  a  journeyman,(m)  and  hired  by  the  piece, 
and  not  for  any  certain  time.(n)  But  if  the  selrvant  have  paid  the  pen- 
alties stipulated  by  his  articles  for  leaving  his  master,  no  action  will 


I 


n  1  Bl.  Com.  479,  cdntra.  2  East,  8, 14.    2  Sauod.  16d.    13  Jobi. 


Ante,  p.  897  to  408.  822. 

a)  Lofit^  493. 


1)  Ld.  Baym.  1116.    8  Salk.  191,  2.        (m)  Cowp.  54. 
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lie.(o)  If  a  servant  be  taken  away  from  his  service,  he  may  also  bring 
an  action  of  trespass,  alleging  his  special  damages.(p)  If  he  go  away 
from  his  master's  service  and  be  retained  by  another,  who  knows  the 
fact  of  his  having  left  his  master^s  service,  such  person,  so  retaining,  is 
liable  to  an  action  on  the  case,(9)  and  so  if  he  keep  him  after  notice^ 
though  at  the  time  of  the  retainer  he  did  not  know  him  to  be  a  ser- 
vant, (r)  And  in  the  case  of  a  slave,  child  or  apprentice,  he  is  liable j 
whether  he  have  notice  or  not  \{s)  and  no  notice  is  necessary  to  charge 
him  for  seducing  and  debauching  a  female  servaht.(^)  The  action  will 
not  lie  for  inducing  a  servant  to  leave  his  master's  service  at  the  expira- 
tion of  the  time  for  which  he  bad  hired  himself,  although  the  servant 
had  no  intention,  at  the  time,  of  quitting  the  master's  service.^u) 

In  an  action  against  A.  for  seducing  the  servant  of  B.  from  his  ser- 
vice, it  was  held  to  be  sufficient  evidence,  that  A.  asked  the  servant  t6 
enlist  in  the  army,  and  afterwards  gave  him  money. (t;)  And  the  meas- 
ure of  damages  in  these  cases  for  enticing  away  the  plaintiff's  servants^ 
is  not  to  be  ascertained  by  the  actual  loss  sustained  at  the  time,  but  for 
the  injury  done  him  by  causing  them  to  leave  his  employment.(u;) 

This  action  for  injury  done  to  a  master,  has  been  held  to  lie,  where  a 
ditch  was  dug  in  the  highway,  into  which  the  servant  fell  and  broke  his 

If  a  servant  be  beaten  by  a  stranger,  so  that  any  loss  of  service  is  in- 
curred by  the  master,  this  action  lies.  He  is  not  to  recover  for  the  bat- 
tery itself;  the  damages  for  this  belong  to  the  servant  ;(^)  but  for  the 
damages  to  himself,  occasioned  by  this  battery,  in  the  loss  of  sermce,{z) 
This  doctrine  obtains  only  in  those  cases  where  the  loss  of  service  must 
fall  on  him ;  as  in  the  case  of  slaves,  apprentices,  and  his  children,  an^ 
all  others,  to  whom  he  stands  in  the  place  of  a  parent;  but  not  for  a  dis- 
appointment in  his  businesis,  as  where  his  hired  ser\^ant  has  been  beaten  ^ 
for  in  this  case  the  servant  bears  the  loss,  and  is  not  entitled  to  pay 
during  the  time  he  is  disabled  by  a  battery. (a)  Another  ground  of  re- 
covery in  such  case  is,  the  ejcpen^  occasioned  the  master  by  the  bat- 
tery, whenever  this  expense  falls  upoh  him^  as  in  the  case  of  slaves,  ap- 
prentices, children,  &c.     Biit  in  the  case  of  a  hired  servant^  the  servant 


Jo)  3  Burr.  1345.    1  Bt.  tl.  373.  (o)  2  H.  Bl.  511. 

p)  Re6V6'i  Dom.  Rel.  376.     Salk.  (w)  4  Moore,  12.    1  Stark.  R.  287. 

.    Ld.  Raym.  1116.  {x)  1  Rolle's  Abr.  86. 

(g)  F.  N.  B.  390.  (y)  Reeve's  Dom.  Rel.  376. 

(r)  2  Lev.  68.    6  T.  R.  S21.  ?«)  10  Co*  130.   Cro.  Jac.  618,  case  6. 


s)  Ante,  p.  85,  86.  (a)  But  of  this,  quere  ?    See  Ck>#t>'. 

«)  Feaka**  N.  P.  Gas.  5$.  54, 5, 6. 

tt)  2  £sp.  R.  734. 
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mufst  uhimately  be  at  all  the  expense  himself;  and  such  expense  will  be 
a  part  of  the  damages  which  belong  to  him.  If  the  beating  be  such  as 
occasions  no  loss  of  service,  nor  produces  any  expense,  the  master  is  not 
entitled  to  recover  any  thing.(&)  And  in  an  action  by  a  father  for  an 
injury  received  by  his  son^  who  was  in  fact  his  servant,  in  delivering 
parcels  from  a  stage  coach,  by  which  the  father  was  deprived  of  bis  ser- 
vices, it  was  held,  that  the  plaintiff  was  not  entitled  to  have  compensa- 
tion in  damages  for  the  injury  done  to  his  parental  feelings.(c) 

It  is  laid  down  in  the  Engli^sh  books,  that  when  a  servant  is  so  beaten 
that  he  dies,  the  master  has  no  remedy ;  but  I  think  Judge  Reeve  has 
sho^n  that  the  reason  of  this  rule  has,  in  general,  no  application  to  this 
country. (d) 

When  a  servafit  leaves  his  master  by  enticement,  the  master  has  his 
remedy  against  the  servant,  as  well  as  against  the  enticer ;  and  is  enti- 
tled to  recover  damages  against  either,  but  not  both.  The  real  gist  of 
the  action  in  both  cases  is  the  wrong ;  and  where  damages  are  recover- 
ed against  one  for  the  same  wrong,  the  recovery  against  one  is  a  bar  ta 
a  suit  again^  another,  whether  there  has  been  any  satisfaction  or  not  ;(e) 
though  it  has  been  decided  in  this  state,  that  in*  the  case  of  joint  wrong- 
doers, an  action  against  one  will  not  prevent  an  action  against  another 
until  actual  satisfaction,  or  at  least  an  election  of  the  damages,  by  taking 
out  execution. (/) 

Where  the  goods  of  a  master,  in  the  care  of  his  servant,  are  obtained 
from  him  by  the  fraud  of  a  stranger,  or  lost  by  an  innkeeper,  with  whom 
the  servant  deposited  them  as  a  guest,  or  the  master  is  otherwise  injured 
by  a  fraud  practised  upon  his  servant  acting  in  his  concerns,  the  action 
shonld  properly  be  brought  by  the  master,  though  we  have  seen  that 
wherever  the  servant  is  also  a  bailee,  he  may  bring  an  action  in  his  own 
name.(g) 

My  servant  is  himself  accourrtable  to  me,  in  this  action,  for  any 
breach  of  trust,  whereby  he  injures  me-^as  by  negligence  in  his  busi- 
ness, or  by  carelessly  injuring  another  person,  in  the  course  of  my  busi- 
ness— 'for  we  have  seen  that  he  is  bound  to  exercise  a  degree  of  care 
adequate  to  the  business  he  undertakes. (A)  And  if  he  should  injure  an- 
other, while  engaged  at  work  for  me— ^as  if  in  driving  my  team,  he  care- 
lessly  drive  against  another  and  injure  him,  and  I  am  sued  to  judgment 


(6)  See  Cowp.  64,5, 6.  Reeve's  Dom.  ($)  Id.,  atid  cSies  there  cited. 

Bel.  876,  7.  (/)  1  John.  290. 

(c)  2  Car.  &  Payne.  292.  (r)  Cro.  Jac.  228,  224,  case  8  aai  4. 

(d)  Beeve'e  Dom.  Bel.  877.  (A)  Ante,  p.  70. 
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therefor,  or  otherwise  pay  the  damages — ^I  may  have  this  action  against 
him  to  compel  him  to  refund  my  loss.  But  this  would  be  otherwise,  if 
he  do  the  injury  by  my  command,  or  countenance,  for  we  should  then  be 
joint  wrongdoers,  and  neither  could  compel  the  other  to  contribute.(i) 

9.  The  last  species  of  actions  on  the  case,  which  I  shall  mention,  are 
such  as  are  graunded  upon  some  statute.  For  every  act  of  the  legisla- 
ture, made  for  the  redress  or  prevention  of  any  injury  of  grievance, 
will  be  found  an  action  for  things  done  contrary  thereto,  if  not  by  de- 
press words,  by  legal  implication. (j)  I  am  speaking  here  of  statutes 
which  do  not  impose  any  pecuniary  mulqt ;  for  in  these  cases,  as  we 
have  before  seen,  an  action  of  debt  must  be  sued. (A;)  (24)  And  where 
ja  statute  gives  a  remedy  in  the  affirmative  without  a  negative,  express 
.or  implied,  for  a  matter  which  was  actionable  at  the  common  laWj 
the  party  may  have  his  election  to  sue  at  the  common  law  or  un- 
der the  statute ;{l)  yet,  where  the  statute  creates  the  offence^  and  pro- 
vides the  remedy^the  statute  remedy  alone  must  be  pursued.(m)  But  if 
.the  remedy  be  provided  by  a  subsequent  statute^  it  will  be  cumulative, 
;as  in  the  case  of  a  common  law  remedy. (n) 


SECTION  IV. 
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This  i9  joJT  two  kinds :  1.  Trespass  on  landsy  or  other  real  estate;  and 
2.  Upon  personal  property. 

We  have  seen,  under  the  last  head,  wh4n  trespass  will  lie  for  an  inju- 
ry to  the  plaintiff,  in  the  character  of  a  husband,  father  or  master,  and 
jshall  not  again  notice  this  part  of  our  subject,  except  to  observe,  that 
the  form  of  the  action  once  determined,  the  incidental  proceedings  are, 
in  every  other  respect,  the  same  in  one  action  for  these  injuries  as  in 
another,  except  in  the  forms  of  pleading,  which  are  reserved  for  a  future 
head. 


(t)  Se6  Reev6'i  Dom.  Rel.  372, 3,  and  (t)  6  John.  175. 

cases  there  cited.    Ante,  p.  170.  (m)  9  id.  507. 

O)  10  Co. 75.  (n)  Id. 
(*)  Ante,  p.  46,  49. 

(24)  I  take  lius  occarion  to  remaik,  that  debt  is  not  the  only  form  of  action 
proper  to  be  adb|>ted  for  the  recovery  of  a  pecuniary  penalhr  or  forfeiture  given  by 
statute.    The  action  may  be  aither  debt  or  asswmpstt.    (2  U.  S.  394,  5.) 
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1.    Of  the  general  nature  of  the  action  for  trespass    on  LANDSy 

OR  other  real  estate. 

The  term  land  is  of  sufficient  legal  compass  to  signify  that  description 
pf  real  property,  for  a  trespass  upon  which  a  justice's  court  is  compe- 
tent to  afford  redress.  "  Land,"  saith  Sir  Edward  Coke,{o)  "  compre- 
bendeth,  in  its  legal  signification,  any  ground,  soil,  or  earth  wbatsoeyer  ; 
as  arable  meadows,  pastures,  woods,  moors,  waters,  marshes,  furzes  and 
heath.  It  legally  includeth  also  all  castles,  bouses  and  other  buildings  ; 
for  they  consist  (saith  he)  of  two  things— /and,  which  is  the  foundation, 
and  structure  thereupon ;  so  that  if  I  convey  the  land  or  ground,  the 
$tructure  or  building  passes  therewith. '^ 

A  direct  injury,  therefore,  to  any  thing  growing  upon  or  rooted  in  the 
plaintiff's  land,  or  to  any  thing  built  and  placed  there,  with  a  Tiew  of 
improving  it,  or  to  any  part  of  such  building  or  improvement,  is  an  in- 
jury to  the  land  itself;  for  this  word  includes  not  only  the  soil,  but  ev- 
ery thing  terrestrial, {p) 

Such  injury  is  called  an  entry  into  and  breaking  the  plaintiff's  close; 
and  these  words  being  always  used  in  declaring  in  this  action,  have 
given  a  name  to  it.     To  distinguish  it  from  a  trespass  upon  personal 
property,  it  is  called  trespass  for  breaking  the  plaintiff  ^s  close.     The 
plaintiff  should  always  allege,  even  in  a  justice's  court,  where  he  sues  in 
this  action  for  a  direct  injury  to  his  freehold,  that  ^^  the  defendant  broke 
his  close,"  situate  at  such  a  place  ;  for  this  it  is,  which  gives  character 
to  the  action ;  though  other  words,  equivalent  thereto,  would  undoubt- 
edly be  good  in  pleading,  unless  objected  to  by  demurrer.     This  land  is 
always,  in  contemplation  of  law,  surrounded  by  a  close ;  if  not  bj  a 
visible  substantial ^ence  or  boundarieSj  yet  by  an  imaginary  one,  exist- 
ing in  the  eye  of  the  law,  which,  in  contemplation  of  that  law,  is  al- 
ways broken  when  the  injury  of  which  we  are  speaking  is  committed. 
And  the  law  will,  moreover,  always  imply  some  damage  or  other,  from 
a  breach  of  that  close,  whether  it  be  actually  stepping  or  reaching  over 
^t  to  do  the  injury  complained  o{;{q)  for  land  hath  also  in  its  legal  sig- 
nification, an  indefinite  extent  upwards,  as  well  as  downwards,(r)  and  a 
personal,  bodily  entry  upon  the  land  is  not  necessary  to  constitute  a 
trespass.     One  who  stands  upon  his  own  land,  and  with  force  and  arms. 


Co)  Ck).  litt.  4,  cited  2  Bl.  Com.  18,        (r)  2  Bi.  Com.  18. 

19.  («)  See  1  Chit.  PI.  163;  but  qii«».  if 

(p)  See  2  Bi.  Com.  18,  19.  shootio?  over  another'«  land  is  a  tree- 

(q)  See  3  id.  209,  210.    See  also  19  past.    Id.,  and  1  Stark.  K.  58. 

John.  885. 
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as  by  throwing  stones  and  club^,  breaks  bis  neighbor's  hovse,  is  guilty 
of  a  breach  of  bis  close.  (^) 

This  right  to  land  is  exclurive,  and  every  entry  thereon,  without  the 
owner's  leave,  or  the  license  or  authority  of  lato^  is  a  trespass,  (u) 

This  leave  from  the  owner,  which  is  valid  although  by  parol,  may  be 
either  express  or  implied.  The  first  is,  where  he  gives  his  consent  to 
the  entry  in  terms,  by  expressly  authorizing  another  to  enter  upon  his 
lands  and  do  certain  acts,  either  with  or  without  a  valuable  considera- 
tion for  such  entry.  The  second  may  arise,  from  the  familiar  intimacy 
of  one  neighbor  with  another,  in  consequence  of  which  he  habitually 
enters  on  the  plaintiff's  land,  or  into  his  house,  for  the  purposes  of 
friendly  intercour8e.(t;)  And  so,  without  doubt,  from  any  other  simi- 
lar circumstance ;  as  where  the  neighbors  are  in  the  habit  of  entering 
the  plaintiff's  close  to  fetch  water  from  his  spring  or  well,  or  neighbors 
and  strangers  to  view  a  curiosity,  or  drink  out  of  the  plaintiff's  mineral 
spring,  or  where  the  public  are  in  the  habit  of  using  a  way,  road  or 
path,  which  the  plaintiff  has  left  open  to  them ;  and  so  in  a  vast  variety 
of  similar  instances,  where  the  mind  of  the  owner  of  the  soil  might  be 
presumed  to  assent  to  the  entry,  from  the  acknowledged  rules  of  good 
neighborhood  and  intercourse  among  mankind  in  general. 

But  this  license,  whether  express  or  implied^  unless  it  be  upon  such  a 
valuable  consideration  as  would  sustain  a  contract,  may  at  any  time  be 
revoked  by  the  owner ,(t0)  who  should  give  general  or  particular  notice 
thereof,  according  as  the  right  of  entry  was  exercised  by  the  public  or 
by  individuals,  and  any  entry  after  such  notice  would  be  a  trespass.  It 
is  held,  however,  that  a  parol  license  to  do  an  act  on  ane^s  own  land, 
affecting  injuriously  the  air  and  light  of  a  neighbor's  house,  is  not  re- 
vocable by  such  neighbor  after  it  has  been  once  acted  upon.  Such  a 
license  is  a  direct  encouragement  to  expend  money,  and  it  would  be 
against  conscience  to  revoke  it,  as  soon  as  the  expenditure  begins  to  be 
beneficial.     And  such  a  license  is  not  within  the  statute  of  frauds. (x) 

A  license  to  one  man,  to  enter  or  cross  my  grounds,  gives  him  no  au- 
thority to  take  another  with  him ;  though,  if  I  authorize  him  to  enter 
and  do  certain  acts,  as  to  cut  down  trees,  dig  clay,  &c.  he  may  take  with 
him  such  tools,  cattle  and  other  help  as  are  needful  to  do  the  same.(y) 


CO  6  Monroe's  R.  6.  (w)  10  John.  246. 

(u)  3  Bl.  Com.  209.  (x)  See  8  Kent's  Com.  8d  ed.  451 ,  and 

S)  12  John.  408, 9.    See  also  i  Maale  caies  there  cited. 

Iw.  496.    8  Camp.  524.  (y)  See  Jac.  L.  Die.  tit  lieente. 
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And  a  license  necessarily  implies  a  right  to  do  every  thing  without 
which  the  act  could  not  be  done.(2) 

An  agreement  to  purchase  land,  whether  written  or  parol,  is  not  of 
itself  a  license  to  enter  upon  it  ;(a)  nor  does  an  actual  license  to  enter, 
imply  a  right  to  cut  and  consume  the  timber.(i)  Much  less  would  a 
contract  to  sell  and  convey  land,  upon  certain  future  conditions  or  acts 
to  be  performed  by  the  purchaser,  give  him  a  right  to  enter,  or  cut  tin* 
ber,  before  the  condition  complied  with ;  nor  does  an  agreement  made 
with  one  of  several  purchasers,  that  until  all  of  them  had  executed  the 
contract  of  purchase,  and  a  certain  bond  for  the  performance  of  its  cove* 
nants,  ^^  no  timber  should  be  cut  on  the  lot,"  imply  a  license  to  the  pur* 
chaserS)  after  the  contract  and  bond  are  executed,  to  commit  waste,  by 
cutting  and  carrying  away  the  timber*  The  most  that  can  be  implied 
by  such  a  contract  and  agreement  is,  a  permission  to  the  owners  to  enter 
in  the  meantime  as  tenants  at  will,  and  occupy  the  land  in  a  reasonable 
manner,  as  tenants  at  will  might  lawfully  do.(c)  If  a  tenant  at  will  cut 
timber,  it  is  a  trespass  ;(d)  and  so  if  a  person  after  making  a  parol  agree- 
ment to  buy  lands,  enter  and  cut  timber,  but  afterwards  rescind  the  bar^ 
gain,  he  is  a  trespasser,  (e) 

A  tenant  from  year  to  year  being  desirous  of  letting  his  house  for  a 
quarter,  quitted  and  left  it  locked,  with  authority  to  his  landlord  to  let 
it  during  his  absence  if  an  opportunity  offered,  and  for  that  purpose  left 
the  key  with  a  neighbor.  An  opportunity  occurred  of  letting  the  house, 
but  the  person  who  had  the  key  having  absconded,  the  landlord  entered 
by  placing  a  ladder  against  the  house  and  raising  the  first  floor  window* 
and  after  showing  the  inside  of  the  house,  left  it  in  the  same  state  as  be- 
fore ;  the  house  was  afterwards  entered  by  persons  unknow&,  and  some 
of  the  tenant's  furniture  and  wearing  apparel  were  stolen  5  and  the  ten- 
ant having  brought  an  action  of  trespass  against  the  landlord  for  break- 
ing and  entering  the  house,  and  leaving  it  insecure,  in  consequence  of 
which  his  furniture  and  wearing  apparel  were  stolen ;  held,  that  a  pies 
of  leave  and  license  was  no  answer  to  the  action. (/) 

A  license  or  authority  to  enter  on  lands,  is  given  by  the  law  ia  a 
g^eat  variety  of  cases^-as  to  execute  legal  process — for  instance,  a  sum- 
mons, warrant,  attachment,  execution,  or  any  writ  from  the  higher 
courts,  &c.  &c. ;  to  distrain  for  rent ;  to  a  landlord  or  reveraoner,  to  see 


J 


z)  WiUet,  195.  (c)  9  John.  881. 

a)  9  John.  86.    Id.  881.    7  Cowen,        {d)  Id.  85. 

(6)  U.  (/)  2  DdwL  It  R/L  714. 
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that  his  tenant  does  no  waste,  and  keeps  the  premises  in  good  repair, 
according  to  his  duty,  covenant  or  promise ;  a  creditor,  to  demand  or 
request  money  due  and  payable  there ;  or  any  person  entering  an  inn  or 
tavern,  to  get  refreshment  there. (jf)  So,  if  a  man  make  a  lease,,  except- 
ing the  trees,  he  has  a  right  to  enter  and  show  them  to  the  pttrchaser.(A) 
But  a  man  has  no  right  to  enter  for  the  purpose  of  gleaning  in  another's 
field. (t)  Nor  has  a  man  a  right  to  enter  upon  another's  land  for  the 
purpose  of  taking  away  a  chattel,  being  there,  which  belongs  to  the  for- 
mer ,(j)  unless,  indeed,  such  chattel  was  sold  to  him  while  there^  by  the 
owner  of  the  land.  In  the  latter  case,  where  the  owner  of  soil  sells 
the  chattel,  being  upon  his  land,  as  if  he  sell  a  tree,  a  crop,  a  horse,  or 
a  fanning  mill,  which  remain  within  his  close,  he  at  the  same  time  passes 
to  the  vendee,  as  incident  to  such  sale,  a  right  to  go.  upon  the  premises 
and  take  away  the  subject  of  his  purchase,  without  being  adjudged  a 
trespasser. (A;)  So,  if  a  man,  in  virtue  of  his  license,  erect  a  building  on 
another's  land,  this  license  cannot  be  revoked  so  entirely  as  to  make  the 
person  who  erected  it  a  trespasser  for  entering  and  removing  it  after  the 
revocation.(/) 

Where  an  entry,  authority  or  license  is  given  to  any  one  by  the  law, 
and  he  doth  abuse  it,  he  shall  be  a  trespasser  fr(m,  the  beginnings  i.  e. 
his  original  entry,  and  every  act  he  does  in  pursuance  of  it,  is  viewed  in 
the  same  light  as  if  the  law  had  given  him  no  authority  whatever  to  en- 
ter in  the  first  instance.  And  the  reason  of  this  is^  that  the  law  adjudges 
by  the  subsequent  act,  to  what  intent  he  entered ;  and  the  law  always 
judges  from  the  acts  as  well  as  the  declarations  of  a  man,  what  are  his 
secret  intentions,  (m)  Thus,  if  he  who  enters  an  inn  or  tavern  doth  a 
trespass,  as  if  he  carry  away  any  thing ;  or  if  the  lord  who  distrains  for 
rent,  or  the  owner  for  damage  feasant,  work  or  kill  the  distress ;  or  if 
he  who  enters  a  tavern,  make  a  great  noise  or  disturbance,  or  behave 
with  rudeness  ;(o)  or  if  the  constable,  sherifT,  creditor,  landlord  or  bailiff, 
in  the  cases  mentioned  of  their  right  to  enter  for  the  service  of  process, 
demanding  a  debt,  and  distraining  for  rent,  commit  any  excesses,  as  by 
illegally  breaking  open  doors,  assaulting  or  turning  out  of  possession 
any  of  the  family,  &c.(p)  in  all  these  and  the  like  cases,  they  are  tres- 


(r)  8  Bl.  Com.  212.  (0  6  Verm.  R.  888. 

h)  10  Co.  46.  (m)  8  Co.  290.     18  John.  414.     6 

(t)  1  H.  Bl.  51.  Wen.  506.    See  also  Bac.  Abr.  tit  T^t- 

(/)  6  John.  5.    14  id.  460.    8  Bing.  pan,  (B). 

186.    1  Moon  &  Scott,  300.  (n)  Id.  ibid. 

(k)  See  Bac.  Abr.  tit  Trespais,  (F).  (p)  12  John.  408. 

11  East,  866,  per  Ld.  Ellenboiougfa.  (p)  1  ^^  1^- 
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passers /rom  the  beginning  ;  and  they  are  accountable  for  every  thing 
they  do,  the  same  as  if  the  law  never  had  given  them  any  authority 
whatever.     But  a  mere  nonfeasance  will  not  make  a  man  a  trespasser 
from  the  beginning ;  as  if  an  oiEcer  after  seizing  goods  on  execution,  re- 
fuse to  re-deliver  them  on  the  judgment  being  paid  ;  the  action  should 
be  trover  or  case. (9)     And  when  an  act  is  lawfully  done,  it  cannot  be 
made  unlawful /rom  the  beginnings  unless  by  some  positive  act  incom- 
patible with  the  exercise  of  the  legal  right  to  do  the  first  act.     The  mere 
intention  of  doing  a  subsequent  illegal  act,  is  not  sufficient  to  render  the 
first  act  unlawful.     This  was  held  where  a  defendant  alleged,  by  way 
of  rejoinder  to  a  plaintiff's  replication,  in  an  action  of  assault  and  bat- 
tery, that  the  plaintiff  was  leading  his,  the  defendant's  horse,  towards  a 
pound,  with  intent  there  to  impound  him  as  a  distress^  before  be  had 
made  application  to  the  fence  viewers  of  the  town  to  ascertain  and  ap- 
praise the  damages,  &c.  as  by  the  statute  he  was  required  to  do,  where- 
upon the  plaintiff  was  a  trespasser ^om  the  beginnings  &c.     The  alleged 
assault  and  battery  was  committed  in  preventing  the  plaintiff  from  taking 
the  horse  out  of  the  defendant's  possession.     The  court  held  the  rejoin- 
der bad  on  demurrer.(r) 

This  rule,  at  the  common  law,  extended  to  the  landlord  who  entered 
to  distrain  for  rentj  and  although  this  was  a  very  nice  proceeding,  if  he 
committed  the  least  irregularity,  he  was  considered  a  tortfeasor  through- 
out, and  answerable  to  the  tenant  for  the  value  of  the  goods  distrained. 
But  this  is  now  remedied  by  our  statute,(f )  which  gives,  to  be  sure,  an 
action  of  trespass  or  on  the  case,  for  the  injury  arisingyrom  the  irregur 
larity  or  unlawful  act  itself ;  but  all  the  party  can  recover  is  the  actual 
damage  he  sustains  by  reason  of  the  irregularity,  which,  in  most  cases, 
is  very  trifling ;  and  even  this  action  may  be  prevented,  hf  tendering 
amends  for  the  injury ;  and  the  distrainer  will  not  be  a  trespasser  from 
the  beginning,  if  the  original  entry  were  lawful.     But  the  old  rule  re- 
mains, as  we  shall  notice  more  at  large  hereafter,  as  it  respects  distrain- 
ing cattle  or  goods,  damage  feasant  j  as  it  is  called,  that  is,  doing  dam- 
ages ^^  one's  premises  ;  as  where  my  neighbor's  sheep  are  found  in  my 
wheat  field. 

Under  the  above  mentioned  statute,  giving  trespass  or  case  for  the  ir- 
regularity or  unlawful  act  of  the  landlord,  the  distinction  as  to  the  form 
of  action  is  this  :  If  the  landlord  or  his  bailiff  be  guilty  of  a  misfeaionctf 
as  by  working  the  distress,  or  abusing  it,  or  abusing  the  family  of  his 


(q)  16  Jol 
(r)  90  id. 


(q)  16  John.  401.  (s)  2  R.  S.  415. 

427. 
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tenant,  or  actually  removing  the  goods,  which  he  had  suffered  to  r^inain 
upon  the  premises,  after  the  five  days  allowed  by  the  statute,(^)  the 
remedy  against  him  is  in  trespass;  and  so  of  the  like  cases  :  and  so,  I 
suppose,  if  he  be  guilty  of  neglecting  to  give  due  notice  of  sale,  neg- 
lecting to  appraise  the  goods,  or  give  notice  of  the  distress  to  the  ten- 
ant, as  Required  by  the  statute,  and  yet  go  on  and  sell  them  :(u)  but 
if  he  merely  suffer  the  goods  to  remain  on  the  premises  after  the  five 
days,  without  disturbing  or  removing  them  ;  or  do  any  other  act  of 
mere  neglect  or  non-feasance^  as  refusing  to  deliver  them  after  the 
rent  is  paid,  the  action  should  be  trespass  on  the  case  and  not  tres*- 
pass.(t;)  (1) 

But  where  an  entry,  authority  or  license  is  given  by  one  party  to  an- 
other j  although  the  latter  abuse  it,  an  action  will  He  for  the  abuse,  but 
he  will  not  be  a  trespasser yrom  the  beginning.  And  the  reason  is,  be- 
cause a  party  cannot,  for  any  subsequent  cause,  punish  that  which  was 
done  by  his  own  authority  or  license. (t^)) 

Trespass  should  be  with  some  degree  of  fault ;  for  if  I  dog  my  neigh- 
bor's sheep  off  my  ground,  which  I  have  a  right  to  do,  and  my  dog  fol- 
lows them  just  into  his  ground,  whence  I  call  him  in  as  soon  as  possible, 
I  am  in  no  fault  whatever,  and  trespass  will  not  lie.(a:)  But,  where 
there  is  any  neglect  or  want  of  proper  care,  the  action  lies,  as  if  I  mow 
over  the  line,  and  cut  a  little  of  my  neighbor's  grass  by  mistake,  the 
action  lies.(y) 

So,  if  a  person,  in  removing  obstructions  from  a  highway^  wantonly 
and  unnecessarily  destroy  the  property  of  another,  he  is  liable  in  this 
action.  (2) 

Trespass  will  not  lie  against  me,  if  a  public  highway  is  impassable, 
and  I,  of  a^essity,  go  over  the  land  adjoining ;  though  this  would  be 
otherwise  of  my  private  way,  for  it  is  my  own  fault  that  I  do  not  keep 
it  in  repair,  (a) 


(0  2IL  S.  415.     11  East,  395.  Id.        (to)  See  authorities  cited  ante,  p.  412, 

405,  n.    13  John.  414    15  id.  401.  10    in  note  (m.) 
id.  258.    Id.  372.  (x)  Poph.  160. 

Ctt)  Id.  (y)  3  Lev.  37. 

(0)  11  East.  395.     Id.  405,  n.  13        iz)  7  Conn.  R.  125. 

John.  414.    15  John.  401.    10  id.  248.        (a)  2  Show.  28.    Doug.  716. 
Id.  372. 

(1)  These  remarks  apply  to  the  law  as  it  existed  anterior  to  the  revised  statutes. 
Since  the  passage  of  the  statute  to  which  we  have  already  repeatedly  referred,  (2  R. 
S.  456,  §  16,)  an  action  on  the  case  may  be  resorted  to,  where  the  injury  complain- 
ed of  arises  from  mi$feaiane§. 
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2.  Of  the  possession  necessary  to  biaintain  this  action. 

The  plaintiff  must  be  in  the  actual  possession  of  the  land,  at  the  time 
the  injury  is  done,  in  order  to  maintain  this  action  ;(6)  which  possesaon 
is  generally  evidenced,  by  fencing,  cultivating  or  otherwise  improving 
or  using  it ;  or  exercising  such  other  acts  on  or  about  the  same,  as  the 
owners  of  lands  generally  do.  The  mere  payment  of  taxes  on  the  land, 
or  the  execution  of  partition  deeds,  is  not  sufficient  evidence  of  posee- 
sion  ;(c)  but  proof  that  the  premises  have  been  used  as  a  wood  lot,  for 
the  purposes  of  fuel  and  fencing,  although  there  are  no  fences  or  deal- 
ings upon  it,  is  sufficient  evidence  of  actual  paisession  ;{d)  so  theactoal 
possession  of  part  of  a  farm,  accompanied  with  a  claim  of  title  to  the 
whole^  will  constitute  a  possession  of  the  whole,  though  a  part  be  alto- 
gether unimproved,  and  not  enclosed  by  any  kind  of  fence.(e)  This  is 
a  very  common  sort  of  possession  in  a  new  country,  where,  though  a 
man  may  own  a  large  farm,  yet  he  frequently  has  but  few  acres  under 
improvement.  Where  such  unimproved  part  is  trespassed  upon,  it 
would  be  asking  too  much  to  require  a  regular  deduction  of  title  upon 
paper^  in  order  to  vindicate  the  owner  against  a  succession  of  petty  in- 
juries, although  it  is  many  times  very  important,  for  his  safety,  that  the 
trespasser  should  be  punished.  The  plaintiff  may  then,  without  doubt, 
show  his  own  acts  and  declarations  at  the  time  of  his  original  entry ; 
and  the  deed  given  to  him  would  be  proper  evidence  to  determine  the 
extent  of  his  possession,  as  well  as  his  acts  of  ownership  after  his  origi- 
nal entry.  And  this  is  not,  properly,  an  inquiry  into  any  thiag  more 
than  a  mere  possessory  title.  It  is  an  inqmiry  into  such  things  asmt^ 
be  used  in  evidence  of  a  higher  title,  but  are  here  the  mere  eMmctcf 
possession. 

Where  land  is  vacant,  that  is,  where  no  actual  possession  can  be 
proved,  or  where  it  is  unoccupied,,  the  one  having  the  legal  title  thereto 
shall  be  deemed  to  be  in  possession  thereof,  so  as  to  maintain  tree- 
pass ;(/)  and  the  landlord  of  a  tenant  at  will,  may  have  trespass  against 
him,  for  any  voluntary  waste,  which  would  determine  the  will.(j^)  Bj 
statute,  a  reversioner  or  remainder-man  may  maintain  an  action  of  tres- 
pass for  an  injury  done  to  the  inheritance. (A)     But  in  these  cases,  where 


(b)  12  John.  188.    9  id.  61.     1  id.  (/)    3  Hayw.  403.     13  John.  10- 

511.    3  id.  468.    3  N.  Car.  L.  Repos.  See  10  Wen.  639.    See  also  8  T.  E.  71 

89.    8  Mass.  R.  416.     3  Browne's  R.  14  East,  249.    6  Bin?.  7.    1  East,  9«» 

106.    4  Yeates,  218.    6  Rand.  R.  a    9  4  Taunt  617.    Str.  1238.    6  Eaal,  1^ 

Conn.  R.  216.  (g)  7  John.  1.    9  id.  86.    Seeal»« 

fc)  3  John.  388.  Kent's  Com.  3d  ed.  118. 

[d)  14  W6n.  239.  (A)  1  R.  S.  741,  §  8. 
1  Caines,  368.    13  John.  468. 
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the  possession  or  right  of  action  is  established  by  a  deduction  of  title,  as 
in  the  case  of  vacant  lands,  or  an  action  for  an  injury  to  the  interest  of 
a  remainder-man  or  reversioner,  they  appear  so  directly  to  involve  an 
inquiry  into  title,  independent  of  actual  possession,  and  sometimes 
too  the  most  difficult  of  all  legal  inquiries,  dependmg  even  on  the 
nice  doctrine  relative  to  vested  and  contingent  remainders,  that  I  can 
hardly  conceive  of  a  single  instance  ip.  which  a  justice  would  have  ju- 
risdiction. 

A  man  shall  be  deemed  in  actual  possession  of  a  highway  passing 
through  his  lands ;  and  may  maintain  trespass  against  another  for  any 
use  of  the  road,  except  for  the  purposes  of  travelling  ;  as  for  cutting 
timber,  digging  in  the  soil,  piling  boards,  or  any  other  exclusive  appro- 
priation of  the  soil.  By  laying  out  a  road,  the  public  acquire  a  mere 
right  of  travelling,  and  every  other  right  belongs  to  the  owner  as  exclu- 
sively, and  he  has  the  same  remedy  for  enforcing  it,  as  if  the  highway 
bad  never  existed.  And  the  -statute,(t)  which  declares  that  the  trees  in 
a  highway  belong  to  the  owner,  is  merely  in  affirmance  of  the  common 
law,  which  has  always  held  the  same  language.(j) 

The  qualified  possession  which,  by  law,  the  president  and  trustees  of 
an  incorporated  town  have  in  the  streets,  is  not  sufficient  to  enable 
them,  for  any  injury  thereto,  to  maintain  the  action  of  trespass  for  a 
breach  of  their  cIose.(A;)  But  trustees  de  facto  of  a  religious  socie- 
ty, whether  such  society  be  incorporated  or  not,  may  maintain  an  ac- 
tion against  a  trespasser  for  an  injury  to  the  meeting  house  of  the  so- 
ciety. (/) 

A  tenant,  merely  entitled  to  the  emblements^  (crops,)  may  maintain 
trespass  for  breiiking  his  close^  for  any  injury  done  to,  or  interference 
with  them  ;(m)  and,  indeed,  an  tnterest  in  the  soil  is  not  necessary,  in 
order  to  maintain  this  action  ;  but  an  interest  in  the  profits  is  sufficient; 
for,  if  I  buy  standing  grass,  or  other  crop,  upon  another's  land,  to  be  cut 
by  me,  and  it  is  cut  and  taken  away  by  a  wrong-doer,  I  oan  bring  this 
action  ;  for  the  law  adjudges  me  in  actual  possession,  and  that  the  wrong 
is  a  breach  of  my  close.{n)  And  so,  if  I  have  an  exclusive  right  to  dig 
tnrf,  gravel,  clay,  &c.,  which  is  violated  by  a  stranger.  Where  the  ten- 
ant has  assigned  all  his  interest  in  the  crop  to  another,  trespass  should 


CO  2  N.  K.  L.  279,  §  88 ;  re-enacted  (0  9  Wen.  414. 

inlR.S.621,  §131.  (m)  9  John.  108,  113.    Id.  143.    6 

(i)  1  Burr.  143.     2  Str.  1004.    1  East,  610.    2  Smith,  599.     9  Cowen, 

Wits.  107.    6  East,  154.    2  John.  857.  89,  43. 

12  Wen.  98.  (n)  6  East,  602.    9  John^  108,  per 

(h)  1  Blackf.  88.  Kent,  Ch.  J. 
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be  brought  in  the  name  of  the  latter,  for  the  wrongful  taking  away  sack 
crop  ;{o)  and  he  may  maintain  the  action^  even  against  the  owner  of 
the  land.(p) 

Where  the  owner  or  possessor  of  land  works  it  on  shares  with  tooth- 
er, thay  are  tenants  in  common  of  the  crop,  and  unless  they  both  sue  for 
an  injury  done  to  it,  the  defendant  may  plead  this  in  abatement.(f) 

Merely  clearing  out  a  fishing  place  in  a  public  river,  does  not  give 
such  a  possession  of  it  as  will  maintain  tre8pas8.(r) 

Where  the  termination  of  a  lease  is  fixed  and  certain,  the  tenant  is 
not  entitled  to  the  off-going  crops  sowed  by  him  during  his  term ;  bat 
they  go  to  the  landlord,  or  the  successor  of  the  tenant,  under  a  new 
lease ;  but  it  is  otherwise  where  the  termination  of  the  lease  is  uncer- 
tain, as  if  it  depend  upon  an  event  over  which  the  tenant  has  no  control, 
or  upon  the  will  of  the  land]ord.(«) 

3.  With  regard  to  the;  things  fob  which  this  action  lies. 

1.    Of    AN    INJURY    TO    LAND    FROM    CATTLE,    AND    OTHER    CBATTEU. 

1.  Where  another's  chattels,  of  any  kind,  as  stacks  of  com,  nets,  oars, 
&c.  are  wrongfully  placed  oii  my  land,  I  may  have  an  action  of  trespass, 
or  may  distrain  them  damage  feasant^  in  the  same  manner,  as  we  sball 
by  and  \pr  see,  I  might  do  his  cattle.(^l  And  at  common  law,  things 
distrainOT  were  to  be  kept  by  the  distrainer,  as  a  pledge  for  the  dam- 
ages done,  until  amends  were  tendered  or  paid.(u)  The  statute,  (2N. 
R.  L.  134,  §  19,)  which  allowed  the  sale  of  beasts  distrained,  did  not 
apply  to  inanimate  goods  and  chattels ;  so  that  until  the  revised  stat- 
utes, the  common  law  rule  governed  the  disposition  of  the  last  mentioD- 
ed  kind  of  property,  and  it  could  in  no  case  be  sold  in  satisfaction  of  the 
damage  done.  It  is  now  provided,  however,(v)  that  inanimate  property 
distrained  damage  feasant^  may  be  sold  in  the  manner  pointed  out  by 
the  statute. 

The  things  distrained  for  doing  damage^  must  be  taken  in  the  very 
act ;  for  if  once  off  the  premises,  though  you  are  in  pursuit  of  them, 
you  cannot  distrain  them ;  and  if  they  have  done  damage  to-day,  and 
gone  off,  and  come  again  at  another  time,  and  are  doing  damage,  they 
can  only  be  distrained  for  the  damage  they  have  done  the  second 
time.     Moreover,  they  can  only  be  distrained   for  the  damage  they 


(o)  9  John.  143.  (0  ^e  caaet  coUectwl  in  9  Woodd. 

p)  1  Ohio  R.  251.  Leo.  225,  6. 


^q)  3  John.  216.  <tt)  See  Woodf.  Land,  and  Ten.  027. 

V)  12  id.  425.  (o)  2  R.  S.  427,  §  S,  9. 

'$)  10  id.  360. 
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themselves  have  done  ;  and  one  beast,  fowl,  or  other'  chattel,  damage 
fedsanty  cannot  be  distrained  for  damage  done  by  another  at  the  same 
time,  though  in  the  same  field,  and  belonging  to  the  same  owner.  This 
distress  may  be  taken  by  night  or  by  day  ;  and  if  it  be  stolen  or  set  at 
large  by  a  stranger,  the  distrainer  shall  not  be  answerable  for  it.  If 
tender  of  amends,  for  the  injury  done,  be  made  before  the  taking,  the 
taking  is  unlawful ;  if  after  the  taking,  and  before  the  impounding,  the 
detainer  is  unlawful ;  but  tender  comes  too  late,  after  impounding,  to 
make  either  the  taking  or  detaining  unlawful  ;  still,  however,  after  the 
impounding,  the  distrainer  may  take  the  amends,  and  let  go  the  distress, 
if  he  please.  All  the  above  rules,  in  relation  to  the  mode  of  distraining, 
apply  to  beasts  as  Well  as  other  chatte]s.(u?) 

The  manner  of  disposing  of  the  things  distrained  depends  upon 
whether  they  be  beasts,  or  inanimate  goods  and  chattels,  tn  the  latter 
case,  the  distrainer  is  to  keep  the  property  in  some  safe  and  convenient 
place  until  the  damage  is  appraised,  and  until  the  goods  are  sold,  or 
otherwise  disposed  of.  (a;)  He  is  to  apply  to  any  two  fence  viewers  of 
the  town  to  appraise  the  damages ;  who  are  to  proceed  therein  in  the 
same  manner,  and  with  the  same  powers,  as  in  the  case  of  cattle  doing 
damage  ;  and  in  addition,  they  are  to  estimate  and  certify  the  value  of 
the  property  distrained. (y)  The  distrainer  is  then  to  give  notice,  in  the 
manner  particularly  pointed  out  by  the  statute  ;{z)  and  if  the  goods  dis- 
trained be  not  removed,  and  the  damages,  fees  and  expenses  be  not  paid, 
at  the  time  of  sale,  application  is  to  be  made  to  the  sheriff,  or  one  of  his 
deputies,  or  to  a  constable  of  the  town,  to  sell  the  goods,(a)  who  is  to 
proceed  and  sell  the  same  in  the  same  manner  as  on  executions  against 
personal  property  in  civil  cases  ;{b)  and  after  deducting  his  own  fees, 
and  paying  the  distrainer  the  amount  of  his  dalnages  and  expenses,  he  is 
to  pay  over  the  balance  to  the  county  treasurer  for  the  use  of  the  owner 
of  the  property,  or  his  legal  representatives.(c) 

As  to  the  mode  in  which  beasts  distrained  doing  damage,  are  to  be 
disposed  of,  see  2  R.  S.  426,  7,  which  we  shall  have  occasion,  inciden- 
tally, to  notice  hereafter. 

Where  any  of  my  neighbor's  beasts  come  upon  my  lands,  or  his  inan« 
imate  chattels  are  wrongfully  placed  there,  I  may,  as  we  have  noticed, 
either  distrain  them  damage  feasant  j'm  the  manner  above  mentioned,  or 


(to)  See  Woodf.  Land,  and  Ten.  627,        (z)  Id.  §  10,  11,  12. 
628.  (a)  Id.  §  13. 

(x)  2  R.  S.  427,  §  8.  (h)  Id.  428,  §  14. 

(!f)  Id.  §9.  (c) 

Vol.  I.  53 


Id.  §  15, 16. 
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have  my  action  of  trespass,  for  the  damages  done  by  them  ;(cl)  and  in 
these  cases  the  declaration  charges  the  defendant  with  having  broken  the 
plaintiff ^s  closcj  and  done  the  damage  by  his  beasts^  fowls  or  inanivMit 
chattelsy  specifying  by  what  kind  of  beasts^  fowls  or  chattels^  the  inm- 
ages  v^ere  done. 

With  regard  to  such  animals  as  are  not  restrained  by  fences,  the  owner 
must  keep  them  on  his  own  premises,  at  his  peril,  and  if  they  injure  his 
neighbor,  he  is  accountable  for  the  trespass,  without  regard  to  enclo- 
sures ;(e)  but  if  they  are  such  animals  as  are  usually  restrained  by  fences, 
the  defendant  is  not  liable,  if  they  escape  from  his  premises  into  bis 
neighbor's  through  the  defect  of  a  fence  which  his  neighbor  is  legally 
bound  to  repair  ]{f)  and  this  leads  to  an  inquiry  when,  where,  and  in 
relation  to  whom,  is  the  party  bound  to  keep  his  fences  in  repair,  so  a» 
to  entitle  himself  to  distrain  beasts,  damage  feasant^  or  bring  an  action 
therefor  ? 

When,  where,  and  in  relation  to  whom,  a  person  is  bouki)  to 
repair  his  fence. 

It  is  provided  by  statute,(g')  that  where  two  or  more  persons  shall 
have  lands  adjoining,  each  of  them  shall  make  and  maintain  2l  just  pro- 
portion of  the  division  fence  between  them,  except  the  owner  or  owners 
of  either  of  the  adjoining  lands  shall  choose  to  let  such  land  lie  open. 
Where  a  person  shall  have  chosen  to  let  his  land  lie  open,  if  he  shall  at 
terwards  enclose  it,  he  shall  refund  to  the  owner  of  the  adjoining  land, 
a  just  proportion  of  the  value  at  that  time,  of  any  division  fence  that 
shall  have  been  made  by  such  adjoining  owner ;  or  he  shall  build  his 
proportion  of  such  division  fence.  The  value  of  such  fence,  and  the 
proportion  thereof  to  be  paid  by  such  person,  and  the  proportion  of  the 
division  fence  to  be  built  by  him,  in  case  of  his  enclosing  his  land,  shall 
be  determined  by  any  two  of  the  fence  viewers  of  the  town.  If  disputes 
arise  between  the  owners(2)  of  adjoining  lands,  concerning  the  propor- 
tion of  fence  to  be  maintained  or  made  by  either  of  them,  such  disputes 
shall  be  settled  by  any  two  of  the  fence  viewers  of  the  town.  When 
any  of  the  above  mentioned  matters  shall  be  submitted  to  fence  viewers, 
each  party  shall  choose  one  ;  and  if  either  neglect,  after  eight  days  no- 


(<0  See  8  Woodd.  Lee.  225,  6.    12        (/)  Id.    12  John.  483. 
John.  433.    6  Matt  R.  90.  (;)  1  R.  S.  846. 

(«)  6  Mass.  R.  90. 

(2)  It  has  been  decided  that  any  person  occupying  land,  and  interested  to  omis- 
tainin{(  a  division  fencoi  is  entitled  to  avail  himself  of  these  statatonr  proriiioo*t 
and  that  the  remedy  is  not  limited  to  the  owner  in  fee.    (17  Wen.  390  ) 


OP  THE  ACTION  OF  TRESPASS.  419 

tice,  to  make  such  choice,  the  other  party  may  select  both.     The  fence 
viewers  shall  examine  the  premises,  and  hear  the  allegations  of  the  par- 
ties.    In  case  of  their  disagreement,  they  shall  select  another  fence 
viewer  to  act  with  them,  and  the  decision  of  any  two  shall  be  final  upon 
the  parties  to  such  dispute,  and  upon  all  parties  holding  under  them. 
The  decision  of  the  fence  viewers  shall  be  reduced  to  writing,  shall  con- 
tain a  description  of  the  fence,  and  of  the  proportion  to  be  maintained 
by  each,  and  shall  be  forthwith  filed  in  the  office  of  the  town  clerk.     If 
any  person,  liable  to  contribute  to  the  erection  or  reparation  of  a  division 
fence,  shall  neglect  or  refuse  to  make  and  maintain  his  proportion  of 
such  fence,  or  shall  permit  the  same  to  be  out  of  repair,  he  shall  not  be 
allowed  to  have  and  maintain  any  action  for  damages  incurred,  but  shall 
be  liable  to  pay  to  the  party  injured,  all  such  damages  as  shall  accrue  to 
bis  lands,  and  the  crops,  fruit  trees,  and  shrubbery  thereon,  and  fixtures 
connected  with  the  said  land,  to  be  ascertained  and  appraised  by  any  two 
fence  viewers  of  the  town,  and  to  be  recovered  with  costs  of  suit.     The 
appraisement  shall  be  reduced  to  writing,  and  signed  by  the  fence  view- 
ers making  it ;  but  shall  be  only  prima  facie  evidence  of  the  amount  of 
such  damages. (3)     If  such  neglect  or  refusal  be  continued  for  the  peri- 
od of  one  month  after  request  in  writing  to  make  or  repair  such  fence, 
the  party  injured  may  make  or  repair  the  same,  at  the  expense  of  the 
party  so  neglecting  or  refusing,  to  be  recovered  from  him  in  an  action 
J&r  work  and  lahor^  with  costs  of  8uit.(A)     If  any  person  who  shall  have 
made  his  proportion  of  a  division  fence,  shall  be  disposed  to  remove  it, 
and  suffer  his  lands  to  lie  open,  he  may,  at  any  time  between  the  first 
day  of  November,  in  any  year,  and  the  first  day  of  April  following,  but 
at  no  other  time,  give  ten  days  notice  to  the  owner  or  occupant  of  the 
adjoining  land,  of  his  intention  to  apply  to  the  fence  viewers  of  the 
town,  for  permission  to  remove  his  fence  ;  and  if  at  the  time  specified  in 
such  notice,  any  two  of  such  fence  viewers,  to  be  selected  as  aforesaid, 
shall  determine  that  such  fence  may  with  propriety  be  removed,  he  may 
then  remove  the  same.     If  any  such  fence  shall  be  removed  without 
such  notice  and  permission,  the  party  removing  the  same  shall  pay  to 
the  party  injured,  all  such  damages  as  he  may  sustain  thereby,  to  be  re* 
covered,  with  costs  of  suit. 


(&)  9  John.  136. 

(8)  1  R.  S.  846,  §  87,  amended,  Sets.  Laws  of  1888,  pu  253.  This  act  of  1838 
wai  paised  after  the  deciflioQ  of  the  cate  of  Clark  ▼.  Brown,  by  the  court  of  erron. 
nS  Wen.  213.)  That  caee,  however,  contains  much  useful  doctrine  in  regranl  to 
this  subject,  and  the  reader  would  do  well  to  consult  the  opinions  of  ihe  Chaaceilor 
and  Mr.  Senator  WiUes  at  large. 
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Where  a  party  removes  a  division  fence,  without  having  previously 
given  the  notice  required  by  the  statute,  the  party  injured  thereby  is  not 
limited  to  a  suit  for  the  recovery  of  actual  damages  sustained  m  conse- 
quence of  such  removal,  but  may,  after  a  month's  notice,  make  tfaefeoce 
anew  and  recover  the  expense  thereof  by  action.  If  actual  damages  itt 
sustained,  as  the  loss  of  a  crop  for  instance,  caused  by  the  removal  of 
the  fence,  an  action  for  the  recovery  of  such  damages,  as  well  as  a  suit 
to  recover  the  expense  of  making  the  fence,  may  be  sustained. (t) 

It  is  further  provided  by  statute,(j)  that  whenever  a  division  fence 
shall  be  injured  or  destroyed  by  floods,  or  other  casualty,  the  person 
bound  to  make  and  repair  such  fence,  or  any  part  thereof,  shall  make  or 
repair  the  same,  or  his  just  proportion  thereof,  within  ten  days  after  he 
shall  be  thereunto  required  by  any  person  interested  therein.  Sach  re- 
quisition shall  be  in  writing  and  signed  by  the  party  making  it.  If  such 
person  shall  refuse  or  neglect  to  make  or  repair  his  proportion  of  such 
fence  for  the  space  of  ten  days  after  such  request,  the  party  injured  maj 
make  or  repair  the  €ame,  at  the  expense  of  the  party  so  refusing  or  neg- 
lecting, to  be  recovered  from  him  with  costs  of  suit.  Witnesses  may  be 
examined  by  the  fence  viewers  on  all  questions  submitted  to  them,  and 
either  of  such  fence  viewers  shall  have  power  to  issue  subpoenas  for,  and 
to  administer  oaths  to,  such  witnesses. 

The  various  notices  and  requests  mentioned  in  the  statute  above  cited, 
may  be  by  parol,  except  where  the  language  of  the  statute  expressly 
requires  that  they  should  be  in  writing,(A:)  and  where  the  notice  is  in 
writing,  its  contents  may  be  proved  by  parol. (/) 

Where  it  does  not  appear,  that  there  was  a  dispute  as  to  the  p^opo^ 
tions  of  the  division  fence  which  the  parties  were  bound  to  repair,  the 
month's  notice  in  writing  is  enough  to  sustain  the  action  for  repairing 
or  building,  in  default  of  a  compliance  with  it,  without  the  interference 
of  the  fence  viewers.  And  in  such  case,  it  is  not  requisite  that  the  costs 
and  expenses  should  be  settled  by  the  fence  viewers,  but  may  be  proved 
by  witnesses.(?n) 

An  agreement  relative  to  the  proportions  of  a  partition  fence,  may  be 
made  between  adjoining  owners,  without  resorting  to  the  proceedings 
authorized  by  the  statute  ;  but  this  agreement,  in  order  to  be  effectualy 
must  be  made  between  the  parties  or  those  under  whom  they  c]aim.(fl) 
And  even  after  such  an  agreement  between  the  parties,  if  a  dispute  arise 


ft)  11  Wen.  46.  (m)  9  John.  186. 

Ij)  1  R.  S.  347.  (n)  4  id.  414,  415.   6  Mus.  R.  97.  I 

[k)  9  John.  186.    3  Wen.  142,  148.  Cowen,  82,  n. 

(0  9  John.  136.  See  alio  3  Ounes,  174. 
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as  to  the  proportion  of  fence  to  be  maintained  by  each,  it  may  be  settled 
by  the  fence  viewers.(o)  But  they  have  no  power,  in  any  case,  to 
oblige  a  party  to  make  a  fence  across  another's  1and.(/>) 

Whenever  the  sufficiency  of  a  fence  shall  come  in  question  in  any  suit, 
it  shall  be  presumed  to  have  been  sufficient,  until  the  contrary  be  estab- 
lished.(9)  The  insufficiency  of  a  fence  is  matter  of  defence,  and  this,  or 
any  other  matter  of  defence,  to  excuse  the  trespass,  must  be  shown  by 
the  defendant. (r) 

It  was  held  by  the  supreme  court  of  Tennessee,  in  an  action  to  re- 
cover damages  for  a  trespass  committed  by  the  horses  and  mules  of  the 
defendant,  that  if  any  part  of  the  enclosure  trespassed  upon  be  under  a 
fence  less  than  the  height  prescribed  by  the  statute  of  that  state,  al<- 
though  the  proof  shows  that  the  beasts  had  passed  at  a  part  of  the  fence 
of  lawful  height,  the  plaintiiF  could  not  recover.  It  was  there  said  by 
the  court,  that  the  law  will  presume  that  the  cattle  were  first  tempted 
to  break  into  the  enclosure  by  reason  of  the  lowness  of  other  parts  of 
the  fence.(*) 

It  is  provided  by  statute,(/)  that  the  electors  of  each  town  shall  have 
power  at  their  annual  town  meeting,  to  make,  from  time  to  time,  such 
prudential  rules  and  regulations,  as  they  may  think  proper,  for  the  bet* 
ter  improving  of  all  lands  owned  by  such  town  in  its  corporate  capaci- 
ty, whether  commons  or  otherwise  ;  for  maintaining  and  amending  par^ 
tition  or  other  fences  around  the  same,  or  any  part  thereof,  and  circu- 
lar fences  for  their  lands,  gardens,  orchards  and  meadows  ;  for  protect* 
ing  such  lands  from  any  trespass,  and  for  directing  the  time  and  man- 
ner of  using  the  same.  And  also  to  make  the  like  rules  and  regu- 
lations for  ascertaining  the  sufficiency  of  all  fences  in  such  towns  ;  for 
determining  the  timeit  and  maimer  in  which  cattle,  horses,  or  sheep, 
shall  be  permitted  to  go  at  large  on  highways  ;  and  for  impounding 
animals. 

It  is  also  provided  by  statute,(tt)  that  whenever  the  electors  of  any 
town  shall  have  made  any  rule  or  regulation,  prescribing  what  shall 
be  deemed  a  sufficient  fence  in  such  town,  any  person  who  shall  there- 
after neglect  to  keep  a  fence  according  to  such  rule  or  regulation, 
shall  be  precluded  from  recovering  compensation  in  any  manner,  for 
daoiages  done   by  any  beast,  lawfully  going  at  large   on   the   high* 


►^  4  John.  414.  («)  4  Yerg.96. 


Id.  (t)  1  R.  S.  333,  §  6,  sub.  10, 11, 

q)  1  R.  S.  347,  §  45.  (u)  Id.  347,  §  44. 

15  John.  220. 


s 
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ways,  that  may  enter  on  any  lands  of  such  person,  not  fenced  in  con- 
formity to  the  said  rule  or  regulation,  or  for  entering  through  aoy  de- 
fective fence. 

It  is  doubtful,  whether,  under  this  statute,  a  town  has  power  toioter- 
fere  with  the  interior  regulations  of  a  man's  farm,  by  compelling  him  to 
keep  his  swine  or  other  animals,  shut  up  in  a  close  pen,  or  other  en- 
closure ;  and  a  by-law,  '^  that  all  hogs  shall  be  kept  up,"  must  be  con- 
strued to  mean  merely,  that  they  shall  not  run  at  large  as  free  comnm- 
ers  on  the  highway  ;  and  if  they  break  through  a  partition  fence,  be- 
tween their  owner  and  his  neighbor,  through  defect  of  the  fence,  which 
his  neighbor  is  bound  to  repair,  no  action  will  lie,  notwithstanding  such 
by-law  ;(v)  though,  where  cattle,  &c.  are  not  allowed  by  the  town  law 
to  run  at  large,  it  seems  that  if  they  break  through  an  outer  fence,  ad- 
joining a  highway  or  common,  the  owner  is  liable  in  trespass,  or  they 
may  be  distrained,  although  the  fence  be  defective. (to) 

With  regard  to  the  making  and  repair  of  partition  fences,  besides  the 
above  statute  regulations,  there  appears  to  be  no  good  reason,  after  an 
actual  division,  by  an  agreement  between  the  adjoining  owners,  ascer- 
taining their  proportions  of  a  partition  fence,  if  the  cattle  of  one  tenant 
escape  into  the  close  of  the  other  tenant,  through  the  defect  of  the  fence, 
which  the  other  had  agreed  to  make  and  repair,  why  the  owner  of  the 
cattle  might  not  aver,  that  the  party  complaining  had  bound  himself,  bj 
agreement^  to  make  and  maintain  the  fence,  and  that  the  cattle  escaped 
through  his  default.  For  if  he  had  agreed  to  make  and  repair  the  fence, 
he  ought  by  law,  to  fulfil  his  agreement. (a;) 

But  when  there  has  been  merely  a  written  agreement,  between  the 
tenants  of  the  adjoining  closes,  without  any  actual  o^^gnmen^  of  their 
proportions  of  the  fence  under  it,  it  may  be  doubtful,  whether  such 
agreement  shall  have  the  force  of  an  assignment ;  and  if  not,  whether 
the  tenant,  whose  cattle  have  escaped,  can  plead  such  agreement  in  bar 
of  an  action  of  trespass,  or  must  have  his  remedy  by  an  action  on  the 
agreement.  (^) 

Another  mode,  in  which  the  proportions  and  obligations  of  the  partia 
may  be  determined,  is  by  prescriptioUj  that  is  to  say,  a  usage  of  the  ten- 
ants of  adjoining  closes,  and  those  who  have  held  the  same  closes  before 
them,  to  repair  certain  proportions  thereof,  respectively,  for  a  tune 
whereof  the  memory  of  man  runneth  not  to  the  contrary.     The  country 


i 


v)  12  John.  433. 

v)  Id.  and  sm  6  Mass.  R.  99. 


Ch 


(x)  6  Man.  IL  96,  97,  per  P»no«. 

u  /. 

(y)  Id.  96. 
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has  now  been  settled  long  enough,  in  some  parts,  to  allow  of  the  time 
necessary  to  prove  a  prescription  ;  and  ancient  assignments  by  fence 
viewers,  made  under  the  late  provincial  laws,  and  also  ancient  agree- 
ments made  by  the  parties,  may  have  once  existed,  and  be  now  lost  by 
the  lapse  of  time.(z) 

This  defence,  then,  grounded  on  a  defect  of  partition  fences,  may  be 
reduced  to  three  kinds  : 

1.  The  owner  of  the  cattle  may  aver^  that  the  party  complaining  ought j 
by  the  lawy  to  make  and  maintain  thefence^  through  which  the  cattle  es- 
caped. In  this  case  he  may  prove  the  assignment  or  apportionment  by 
the  fence  viewers. 

2.  He  may  make  the  same  averment^  and  show  that  the  plaintiff  is 
bound  by  agreement^  to  make  and  repair  the  fence,  which  agreement, 
the  defendant  ought  in  pleading  to  set  out. 

3.  That  the  plaintiff  was  bound  to  make  and  repair ^  by  prescription; 
when  the  defendant  should  regularly  plead  the  prescription,  and  may 
prove  it  by  ancient  usage. (a)  (4) 

If  the  evidence  show  that  the  beasts  got  over  that  part  of  the  fence 
which  the  defendant  had  kept  in  repair,  as  his  part  of  the  fence,  for  sev- 
eral years  ;  this  is  enough,  at  least  prima  facie,  to  show  that  such  part 
belongs  to  him  to  repair. (6)  But  where  the  owner  of  two  adjoining 
closes,  called  the  Deans  and  Dead  Moor,  separated  by  a  fence  and  gate 
which  had  always  been  repaired  by  the  occupier  of  Dead  Jlfoor,sold  the 
Deans  to  the  plaintiff,  and  two  years  afterwards  sold  Dead  Moor  to  the 
defendant,  it  was  held,  that  the  latter  was  not  bound  to  repair  the  gate, 
unless  he  or  his  vendor  had  made  some  specific  bargain  with  the  plain- 
tiff to  that  effect ;  and  that  the  doing  of  occasional  repairs  by  the  tenant 
of  Dead  Moor,  before  it  was  sold  to  the  defendant,  was  not  evidence  of 
such  bargain. (c) 

Every  person,  then,  may  distrain  cattle  doing  damage  on  his  close,  or 
maintain  trespass  against  the  owner  of  the  cattle,  unless  the  owner  can 
protect  himself,  by  the  provisions  of  the  statute,  or  by  an  agreement,  to 
which  the  parties  to  the  suit  are  parties  or  privies,{5)  or  by  pre- 
scription, (d) 


(«)  6  Mass.  R.97,  per  Parsons,  Ch.  J.  (6)  15  John.  220. 

See  2  John.  357.  f  c)  6  Bam.  &  Cress.  329. 

(a)  See  6  Mass.  R.  97,  opinion  or  (d)  See  6  Mass.  R.  97,  opinion  of 

Parsons,  Ch.  J.  Parsons,  Ch.  J. 

(4)  See  the  very  sensible  and  rational  opinion  of  Popham,  Ch.  J.  a^tnst  that  of 
the  other  jadi^es,  in  Nowell  ▼.  Smith,  Cro.  £liz.  709.  The  form  of  this  last  plea  is 
in  F.  N.  B.  296,  note. 

(5)  That  is,  where  the  pr$dece99or  in  ownership,  or  the  landlord  of  the  party, 
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Chief  Justice  Parsons^  in  the  opinion  from  which  I  am  making  ex- 
tracts, thinks  this  agreement  must  be  in  writing.  Whether  this  opinioo 
is  founded  upon  the  notion  that  it  relates  to  an  interest  in  lands,  and  is, 
therefore,  within  the  statute  of  frauds  ;  or  founded  on  an  expression  m 
the  Massachusetts  statute,  which  he  is  considering,  I  cannot  distiDCtlj 
gather  from  his  argument,  though  I  am  inclined  to  believe  it  is  the  lat- 
ter reason.  And  I  hardly  think,  that  a  parol  agreement  to  divide  a  par- 
tition fence,  which  is  carried  into  effect  by  an  actual  division,  would  in 
this  state,  be  held  invalid,  as  being  an  agreement  concerning  an  interttt 
in  lands  J  after  the  decision  of  our  courts,  that  an  executed  agreement  ijf 
parol^  would  bind  as  to  the  division  line  itself^  between  two  farms,  and 
operate  as  a  defence  in  an  action  of  ejectment. (e) 

The  above  statute  and  remarks,  relative  to  the  building  and  keeping 
partition  fences  in  repair,  do  not  apply  to  lands  enclosed  in  a  general 
field  or  common  pasture,  nor  a  close  adjoining  a  highway.(/)  Nor  is  a 
tenant  obliged  either  by  statute,  prescription,  or  agreement,  to  make  his 
portion  of  the  division  fence  secure  against  any  cattle,  &c.  not  lawfully 
in  the  adjoining  close}  and  unless  the  owner  of  the  cattle,  &c.  has  some 
interest  in  the  adjoining  close\  to  authorize  him  to  put  his  cattle  there, as 
a  right  of  way,  a  highway,  a  license,  a  lease,  or  a  right  of  common,  he 
cannot  avail  himself  of  the  insufficiency  of  the  fence  of  the  close  injured, 
though  the  tenant  of  that  close  be  bound  to  keep  it  in  repair.(j')  And 
accordingly,  if  the  cattle  of  A.  escape  into  your  close,  through  the  defect 
of  a  fence  which  you  are  bound  to  keep  in  repair,  and  thence  into  my 
close,  though  it  be  through  my  own  defective  fence,  which  I  am  bound 
to  repair,  yet  I  may  distrain  them,  or  have  an  action  against  A.^  because 
I  am  not  bound  to  fence  against  his  cattle,  which  he  has  no  right  to 
place  upon  your  land. (A) 

In  this  state,  however,  perhaps  the  town  meeting  would  hafc  a  right 
to  interfere  under  the  statute,(t)  and  pass  a  by-law,  that  the  one  who  is 
legally  obliged  to  build  and  repair  a  partition  fence,  shall  make  it  m  > 
certain  manner,  so  as  to  be  proof  against  cattle,  &c.  and  that,  in  default 
of  so  doing,  his  fence  shall  be  adjudged  insufficient  to  protect  him  against 
cattle,  whether  rightfully  or  wrongfully  on  the  adjoining  close. 


(e)  2  Gaines,  198.  See  also  10  John,  sons,  6  Mast.  R.  94  to  102.  See  iho  ^ 
109.  9  id.  61.  15  id.  220.  6  Wen.  Wen.  142, 147,  and  the  case*  there  ciW- 
467.    16  id.  285.  (&)  6  Maw.  R.  97  to  101. 

(t)  1  R.  S.  333,  §  6,  rob.  10, 11. 


(/)  6  Mass.  R.  96. 

(g)  See  the  argument  of  Ch.  J.  Par- 


made  the  agreement,  by  which  the  present  possessor,  claiming  ander  bun,  ii 
as  a  ]»rt«y  to  the  agraement,  though  not  a  party,    f  See  4  John.  414.) 
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Howeyer,  ss  few  towns  have  probably  gone  so  far ;  as  in  many  towns 
there  are  probably  no  regulations  on  this  subject,  and,  in  many  instances, 
where  town  regulations  do  exist,  the  partition  fences  remain,  in  a  great 
number  of  cases,  undivided  between  the  adjoining  proprietors,  it  is  bet- 
ter, before  we  close  this  head,  to  consider  the  common  law  doctrine  on 
this  subject,  which  divides  itself  into  two  branches  : 

1 .  Of  the  right  of  the  tenant  to  distrain  or  bring  trespass  for  an  intru- 
sion of  cattUj  fyc.  into  his  close,  where  there  is  no  apportionment  of  the 
division  fence  between  the  adjoining  proprietors ,  either  by  an  agreement, 
by  the  fence  viewers,  or  prescription. 

2.  To  what  cattle,  an  obligation  to  fence,  in  either  of  these  three  ways, 
extends. 

1.  At  common  law,  the  tenant  of  a  close  was  not  obliged  to  fence 
against  an  adjoining  close,  unless  by  force  of  prescription  ;  but  he  was, 
at  his  peril,  to  keep  his  cattle  on  his  own  close,  and  to  prevent  them  from 
escaping.  And  if  they  escaped,  they  might  be  taken,  on  whatever  land 
they  were  found  darrMge  feasant ;  or  the  owner  was  liable  to  an  action 
of  trespass  by  the  party  injured. (j)  (6)  And  where  there  was  no  pre- 
scription, but  the  tenant  had  made  an  agreement  to  fence,  yet  he  could 
not  be  compelled  to  fence,  and  the  party  injured,  by  the  breach  of  the 
agreement,  had  no  remedy  but  by  an  action  on  the  agreement. (A;) 
.  By  the  statute,  however,  the  respective  occupiers  of  two  closes  adjoin- 
ing, are  bound,  each  one,  to  make  and  maintain  half  the  partition  fence. 
But  unless  the  fence  has  been  divided  by  an  executed  agreement,  or  by 
the  fence  viewers,  or  by  prescription,  neither  party  is  obliged  to  make  or 
maintain  any  part  of  the  partition  fence,  and  of  course  the  rule  remains 
as  at  common  law.(/) 

Indeed,  if  there  be  in  such  case  a  joint  obligation  to  make  the  fence, 
no  legal  effect  would  flow  from  it  in  favor  of  the  owner  of  the  cattle  ; 
for  then  each  party  would  be  bound  equally  to  make  every  part :  and  if 
the  fence  be  defective,  each  party  would  be  chargeable  with  the  defi- 
ciency ;  and  upon  the  escape  of  cattle  from  either  close  to  the  other, 
through  a  defect  in  any  part  of  the  fence,  the  owner  of  the  cattle  could 
not  allege  the  escape  to  be  from  the  deficiency  of  the  other's  fence.(m) 


0')  Per  Parsons,  Ch.  J.  6  Mass.  R.  94.  (k)  6  Mass.  R.  94,  and  see  Cro.  Eliz. 

F.  N.  B.  128.    13  Vin.  Abr.  Fences,  A.  709. 

Dyer,  372,  pi.  10.    6  Mod.  314.  And  see  (/)  6  Mass.  R.  100.  See  also  19  John. 

1  Taunt.  529.    9  John.  395.    3  Bl.  Com.  385. 

209.    Selw.  N.  P.  1224.  (m)  6  Mass.  R.  101. 

(6)  And  this,  doubtless,  is  still  the  law,  in  relation  to  such  animals,  as  cannot  bo 
restrained  by  those  enclosures  which  fanners  of  experience  would  pronounce  proper 
and  sufficient  fences.    (1  Cowen,  79,  note.) 

Vol.  I.  54 
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2.  We  have  already  remarked,  that  this  fence  is  intended  to  protect 
the  owner  against  cattle  laxoftdly  in  the  adjoining  close,  and  none  other; 
and  that  those  cattle  are  not  lawfully  there,  which  have  broken  in 
through  the  defect  of  a  fence,  which  the  owner  of  the  adjoining  close 
was  bound  to  repair.  Accordingly,  where  Rust's  cattle  broke  from  his 
close  into  Low's  close,  and  from  Low's  into  Riggs'  close,  and  from  Riggs^ 
into  Trask's  close,  and  Trask  distrained  them  damage  feasant;  it  was 
held,  that  although  all  these  fences  might  have  been  out  of  repair,  with- 
out Rust's  fault,  and  although  he  might  have  defended  himself  against 
Low  for  the  trespass,  yet  he  could  not  do  so  against  Riggs  or  Trask, 
though  they  might  each  have  been  bound  to  keep  in  repair  their  respec- 
tive fences,  through  which  the  cattle  passed. (n) 

Cattle  in  the  highway  are  spoken  of  by  Chief  Justice  Parsons  as  being 
in  a  place,  against  which  the  tenant  is  obliged  to  fence  by  prescription 
at  common  law,  (which  he  places  on  the  same  ground  with  a  statute  or 
conventional  obligation,)  because  they  are  lawfully  there  ;(o)  and  he  cites 
F.  N.  B.  298,  Tio/e,  to  prove  the  position.  This  should  be  understood 
with  its  proper  qualification.  The  note  referred  to,  quotes  three  author- 
ities from  the  Year  Books,  (15  Hen.  7,  17.  22  Edw.  4,  8,  49.  and  10 
Edw.  4,  8,)  as  proving  this  position  :  thai  if  beasts  escape  in  view  of  the 
owner  ^  by  default  of  inclosure^  as  ovt  of  a  highway  ^  Refresh  suit  may 
be  shown  in  justification  :  but  if  it  does  not  appear  they  were  in  view  of 
the  owner y  fresh  suit  shall  not  be  pleaded  in  bar^  except  the  plaintiff  al- 
leges notice.  These  cases  evidently  suppose  the  owner  travelling  with 
his  beasts,  or  the  beasts  alone  turned  into  the  road,  to  travel  from  one 
point  to  another  ;  but  the  owner  has  no  more  right  to  turn  his  beasts 
out  into  the  highway,  or  suffer  them  to  run  there  for  the  purposes  of 
grazing,  than  he  has  to  turn  them  into  his  neighbor's  field.  We  before 
remarked,(p)  that  the  public  right  is  that  of  travel  merely,  and  any 
other  appropriation  of  the  highway  by  an  individual,  is  a  trespass;  so 
that  it  cannot  be  said  that  beasts,  except  to  be  driven  or  passed  from  one 
place  to  another,  are  rightFully  in  the  highway,  so  as  to  put  the  owner 
of  the  adjoining  close  under  obligation  to  fence  against  them.  The  only 
right  they  have  to  run  at  large  in  the  public  highway  is  given  them  by 
the  town  law,  which  may  also  regulate  the  fences  adjoining  the  high- 
way ;  and  if  no  town  law  be  passed,  they  are  not  free  commoners  ;({) 


(n)  6 Mass.  R. 90.    Seea1sol6  id.33.  (9)  1  Burr.  143.  4.    2  Str.  1001.   t 

2  H.  Bl.  629.    10  John.  385.    3  Wen.  Wils.  107.    6  Ka<  154.    2  John.  357. 

142,  147.  19  id.  385.    16  Mass.  R.  83.    6  id.  454. 

(0)  6  Mass.  R.  99.     Id.  97,  98.  15  John.  453.    18  Man.  R.  256. 
Anto»  p.  415. 


(0) 
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but  their  being  at  large  in  the  road,  is  as  much  a  trespass  as  if  the  o^rner 
of  a  private  footway  should  drive  his  oxen  therein. 

By  comparing  the  provisions  of  the  Revised  Statutes,  in  relation  to  the 
improvement  and  fencing  of  town  lands,  running  at  large  of  cattle, 
&c.(r)  with  the  statute  previously  in  force,(5)  it  will  be  seen  that  a  ma- 
terial alteration  of  the  law  on  this  subject  has  been  effected.  The  old 
statute  declared  that  town  meetings  might  regulate  partition  and  ctrcv- 
lar  fences,  and  determine  the  times  and  manner  of  using  their  common 
landsy  meadows  and  other  commons^  and  the  times^  places  and  manner,  of 
permitting  or  preventing  cattle^  &c.  to  go  at  large.  The  Revised  Stat- 
utes authorize  town  meetings  to  make  rules  and  regulations  for  ascer- 
taining the  sufficiency  of  all  fences  in  the  town  ;  and  for  determining 
the  times  and  manner  in  which  cattle,  horses  or  sheep,  shall  be  permit- 
ted to  go  at  large  on  highways. 

The  expression  used  in  the  old  statute  was,  to  go  at  large ;  and  towu 
meetings  were  authorized  to  determine  the  places,  as  well  as  the  times 
and  manner  of  cattle,  &c.  going  at  large. 

Under  that  statute,  it  was  thought  questionable  whether  the  legisla- 
ture intended  to  confer  upon  towns  the  power  of  authorizing  cattle,  &c. 
to  run  at  large  in  the  highway.     The  better  opinion  seemed  to  be,  that 
no  such  power  was  delegated  to  the  towns,  inasmuch  as  the  language 
used  was  ambiguous,  and  it  was  fair  to  presume  that  the  legislature 
would  not,  even  though  it  were  conceded  they  had  the  constitutional 
right  to  do  so,  take  the  property  of  one  man  and  confer  the  right  of 
using  it  upon  others,  without  expressing  themselves  clearly  to  that  ef- 
fect.    As  this  subject  is  one  of  practical  importance  to  the  community, 
it  is  hoped  that  the  following  extract,  from  a  note  of  the  reporter  to  the 
case  of  Bush  v.  Brainard,  (1  Cowen,  78,  88,)  will  not  be  deemed  out 
of  place  in  this  connexion  :  ^'  Have  towns,  or  even  the  legislature,  the 
power  to  interfere  with  common  law  rights,  by  authorizing  cattle,  &c. 
to  run  at  large  in  the  highway  1    The  question  has  never  arisen  in  our 
courts,  though  some  of  our  authorities  look  like  taking  it  for  granted. 
(12  John.  433.     19  id.  385.)     And  many  towns,  in  practice,  assume 
to  exercise  this  right.     Without  examining  the  constitutional  right  of 
the  legislature,  to  thus  take  the  property  of  one  man  and  give  it  to  an- 
other, I  imagine  it  will  be  found  that  no  such  power  was  ever  intended 
to  be  given,  by  any  act  of  the  legislature  of  this  state.     The  only  exist- 
ing statute  is  the  one  before  cited,  (2  R.  L.   131,  §  12,)  which  gives 


(r)  1  R.  6.  888,  §  6,  fub.  11,  citad       (•)  2  R.  L.  181,  §  18. 
ante,  p.  421. 
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towns  the  power  to  direct  the  use  and  management  of  their  commim 
landsy  and  the  times^  ^c.  of  permitting  or  preventing  cattle^  honesj 
sheepi  smnej  ^c.  to  go  at  large.     Now  they  have  a  much  stronger  slat- 
ute  in  Massachusetts^  which  has  been  held  not  to  have  this  effect.     Their 
colonial  acts,  like  ours,  began  with  mentioning  commons^  spoke  of  cat- 
tle, &c.  going  at  largCy  on  the  commons  ;  others,  like  our  statute,  of 
their  going  at  large,  generally^  without  confining  it  to  commons ;  and 
one  act  passed  there,  regulated  the  manner  in  which  horses  might  go  at 
large,  on  the  commons  or  ways  of  any  town  ;  and  towns  are  authorized, 
in  that  state,  to  grant  liberty  for  horses  to  go  at  large^  and  unfettered  ; 
and  so  in  relation  to  other  cattle.     Yet,  in  Stackpole  et  al.  y.  Healy, 
(16  Mass.  R.  33,)  the  supreme  court  of  that  state  held,  unanimously, 
that  these  expressions  might  all  be  satisfied,  by  refcring  to  a  running 
at  large  in  the  common  lands  oftoums^  and  did  not  extend  to  highways. 
They  reason  thus  :  '  Did  the  legislature  mean  to  touch  rights  protected 
by  the  common  law  ?    I  may  ask  another  question  :  Could  they  do  so, 
if  they  were  disposed,  (which  is  a  case  never  to  be  supposed,)  without 
making  compensation  to  the  owner  ?    Take  the  case  of  a  fruit  tree, 
standing  in  the  road,  but  in  a  situation  to  afford  a  convenient  shade  to 
the  traveller  ;  an  ornament,  but  not  a  nuisance,  to  the  way  ;  and  yield- 
ing an  annual  profit  to  the  owner  of  the  soil.     Now  the  legislature 
might,  if  they  thought  it  expedient,  provide  by  law,  that  for  the  future, 
the  soil  of  all  highways,  that  should  be  laid  out,  should  be  vested  in  the 
public ;  and  compensate  the  owner  accordingly.     But  what  constitu- 
tional right  would  they  have  to  divest  the  owners  of  the  soil  of  rights 
remaining,  in  respect   to  ways   heretofore  laid  out  V      (Id.  36,   7.) 
Again  :  '  The  pasturage  never  made  any  part  of  the  inducement  or  rea- 
son for  laying  out  highways.'     (Id.  37  ;)  and  see  the  book  last  quoted, 
35,  6,  for  a  history  of  the  statutes  oi  Massachusetts  on  this  subject. 

''  The  expression  in  our  statute  is,  to  go  at  large.  This  is  contained 
in  the  same  sentence  which  gives  town  meetings  the  power  to  manage 
the  common  lands  of  the  town.  Indeed,  the  history  of  these  rights  of 
common,  and  the  powers  of  towns  in  relation  to  them,  and  to  cattle 
going  at  large,  is  much  the  same  with  us  as  in  Massachusetts^  as  any 
one  will  see  by  consulting  1  Smith  &  Livingston,  428,  act  of  1760,  §  7, 
and  Van  Schaick,  291.  Jones  &  Varick,  vol.  2,  p.  337,  (act  of  7th 
March,  1788,  §  15,)  give  the  words  on  this  subject,  as  found  in  all  the 
subsequent  revisals.  The  subject  of  cattle,  &c.  going  at  large,  is  men- 
tioned, I  believe,  for  the  first  time,  in  the  page  last  cited  from  Jones  & 
Varick.  It  may  well  refer,  and  probably  does  so,  to  a  running  at  large 
on  the  common  lands  of  the  town,  for  the  purposes  of  pasturage.    Here, 
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and  here  only ,  can  the  town  of  right  interfere.  In  the  strong,  though 
correct  language  of  the  case  in  Massachusetts y  it  may  well  be  doubted, 
whether  the  legislature  themselves,  acting  directly  on  this  question, 
could  interfere  with  the  vested  rights  of  soil,  by  giving  more  than  a 
mere  right  of  passage  along  our  highways.  At  any  rate,  they  would, 
in  such  case,  express  themselves  clearly,  and  not  merely  by  doubtful  im- 
plication. (16  Mass.  R.  36.)  In  this  state,  if  done  at  all,  it  is  not  only 
through  a  power  doubtfully  expressed,  but  delegated  and  indirect.'' 

It, should  be  borne  in  mind,  that  the  foregoing  remarks  are  applicable 
to  the  law  as  it  existed  previous  to  the  last  revision  of  our  statutes,  so 
far  as  they  relate  to  the  intention  of  the  legislature.  The  same  subject 
was  incidentally  discussed  by  Chief  Justice  Savage,  in  delivering  the 
opinion  of  the  court,  in  the  case  of  Holladay  v.  Marsh,  (3  Wen.  142, 
147.)  He  says  :  "  By  the  twelfth  section  of  the  act,"  (2  R.  L.  131,  § 
12,)  ^^  towns  have  a  right  to  make  such  prudential  rules  as  they  think 
proper  for  improving  their  common  lands  in  tillage  or  pasturage,  or  any 
other  way,  and  for  permitting  or  preventing  cattle,  &c.  to  go  at  large, 
and  for  directing  the  time  and  manner  of  using  their  common  lands. 
This  section  undoubtedly  has  reference  to  such  towns  only  as  have  com- 
mon lands,  the  property  of  the  town  in  its  corporate  capacity  ;  and  it 
may  well  be  doubted  whether  the  seventeenth  section  does  not  also  re* 
late  to  such  towns  only  as  have  commons,  when  it  speaks  of  throwing 
up  land  to  common  feeding,  or  to  let  the  same  lay  open. 

^^  Suppose  a  case,  where  the  town  has  no  common  land,  and  they  pass 
a  by-law  permitting  cattle  to  run  at  large — where  are  they  to  run  1 
Surely,  not  on  individual  property.  Where  then  ?  in  the  highway  ? 
The  public  have  simply  a  right  of  passage  over  the  highway  ;  they  have 
no  right  to  depasture  the  highway.  The  owner  of  the  lands  through 
which  the  highway  runs  is  the  owner  of  the  soil,  and  of  the  timber,  ex- 
cept what  is  necessary  to  make  bridges,  or  otherwise  aid  in  making  the 
highway  passable,  (15  John.  453  ;)  and  if  the  owner  of  the  soil  owns 
the  timber,  why  not  the  grass  1  This  question  has  never  been  distinct- 
ly raised  in  this  court,  and  some  intimations  have  been  given,  from 
which  it  might  be  inferred  that  towns  have  a  right  to  permit  cattle  to 
run  at  large  in  highways ;  but  in  Stackpole  v.  Healy,  (16  Mass.  R.  33,) 
the  question  has  undergone  a  very  full  consideration  and  discussion,  and 
the  supreme  court  of  Massachusetts  have  decided  that  the. public  have 
no  such  right  in  highways.  The  statute  in  that  state  is  in  stronger  terms 
than  ours  ;  but  it  was  holden  to  relate  to  common  lands  only,  and  not 
to  highways.  It  is  not  necessary  now  to  decide  that  point,  because  no 
regulation  of  the  town  is  shewn  permitting  cattle  to  go  at  large.    If  the 
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defendant's  cattle  were  in  the  highway,  or  a  common,  they  were  there 
unlawfully,  without  authority  from  the  town  ;  and  it  is  certainly  well 
settled,  that  a  man  is  not  obliged  to  fence  against  any  cattle  but  such  as 
may  be  rightfully  on  the  adjoining  close.  (6  Mass.  R.  99.  16  id.  38. 
2  H.  BI.  627.     19  John.  386.") 

We  have  already  adverted  to  the  amendment  of  the  law  created  by 
the  revised  statutes,  in  regard  to  the  point  now  under  consideration. 
By  reference  to  the  present  statute,  it  will  be  seen  that  no  doubt  as  to 
the  intention  of  the  legislature  can  exist.  A  radical  change  in  the  pro- 
visions of  \the  statute  has  been  effected.  Formerly,  towns  could  regu- 
late partition  and  circular  fences ;  which  provision,  as  we  have  seen, 
was  held  to  apply  only  to  fences  enclosing  the  common  lands  of  the 
towns.  They  could  also  regulate  the  times,  places  and  manner  of  per- 
mitting  cattle,  &c.  to  go  at  large.  Now,  they  are  authorized  to  make 
rules  and  regulations  for  ascertaining  the  sufficiency  of  ^^  all  fenced  in 
the  town  ;  that  is,  whether  such  fences  enclose  the  common  Hands  of 
the  town  or  the  lands  of  individuals.  Also,  for  determining  the  times 
and  manner  in  which  cattle,  &c.  shall  be  permitted  to  go  at  large  on 
highways.  As  if  to  remove  all  doubts  in  relation  to  the  intention  of  the 
legislature,  the  word  ^'  places^"*  which  was  contained  in  the  old  statute, 
is  struck  out,  and  the  words  ^^  on  highways'^  inserted.  So,  that  under 
the  existing  statute,  the  towns  have  power  to  authorize  the  running  ai 
large  of  cattle  on  highways^  provided  the  statute  conferring  that  power 
be  not  unconstitutional. 

In  the  extracts  which  we  have  given  above,  it  will  be  seen  that  the 
constitutional  right  of  the  legislature  to  pass  such  a  law  as  that  under 
consideration,  is  questioned.  That  part  of  the  constitution  of  this  state, 
which  is  thought  to  affect  this  question,  is  in  these  words. (^)  ^^Nor 
shall  private  property  be  taken  for  public  use,  without  just  compensa- 
tion." As  we  have  before  seen,  the  soil  used  as  a  highway  is  the  pri- 
vate property  of  the  owner  of  the  adjoining  land,  and  he  may  maintain 
trespass  for  an  injury  done  to  it,  the  same  as  if  it  were  a  part  of  his  cul- 
tivated and  enclosed  field.  The  only  right  which  the  public  have  to  the 
road,  is  a  simple  right  of  passage ;  any  use  of  it  beyond  that  is  a  tres- 
pass for  which  the  owner  may  maintain  an  action.  Such  being  the  law 
of  the  land,  it  may  well  be  doubted,  whether,  so  long  as  the  above  con- 
stitutional restriction  exists,  the  legislature  have  a  right  to  interfere,  and 
transfer  to  any  one  man,  or  number  of  men,  the  privilege  of  appropri- 


(0  Conititution  of  N.  Y.,  ait.  7,  §  7. 
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ating  to  his  or  their  use,  the  land  of  another  used  as  a  highway,  for  any 
other  purpose  than  that  of  mere  passage.  This  question  has  never  re- 
ceived  a  judicial  decision  in  this  state. (7)  The  strong  language  of  the 
supreme  court  of  Massachusetts  would  seem,  however,  to  justify  the 
conclusion,  that  the  legislature,  in  passing  the  law,  transcended  the  lim- 
its of  the  constitution.  If  this  be  so,  then  is  the  statute  of  no  binding 
authority  upon  courts  of  justice.  That  part  of  the  provision  of  the 
statute,  which  authorizes  towns  to  prescribe  what  shall  be  deemed  a 
sufficient  fence  in  such  town,  may  be,  and  undoubtedly  is,  proper  and 
constitutional ;  the  object  of  this  enactment  is  simply  to  prevent  a  re- 
covery for  damages  done  by  beasts  lawfully  going  at  large  on  highways^ 
that  may  enter  on  lands  not  fenced  in  conformity  to  the  rule  prescribed 
by  the  town,  or  for  entering  through  any  defective  fence. (u)  The  diffi- 
culty  is,  as  to  the  authority  of  the  legislature  to  enact  that  cattle  are 
lawfully  at  large  on  the  highway y  except  in  the  one  case  of  using  it  for 
the  legitimate  purposes  of  a  road. 


(tt)  1  R.  S.  347,  §  44. 

S7)  A  cause  involving  the  question  discussed  in  the  text,  arose  a  few  years  since, 
ore  the  common  pleas  of  Saratoga  county^— the  Hon.  Samuel  Young^,  First  Judge, 
presiding.  A.  sued  B.  in  a  justice's  court,  in  an  action  of  trespass  qiLare  clau8um 
/regit.  B.  set  up  the  defence,  that  if  his  cattle  did  enter  upon  the  land  of  A.  and 
do  the  damage  complained  of,  it  was  in  consequence  of  the  insufficiency  of  the 
fences  enclosmg  the  land  of  A.  That  his  (B.'s)  cattle  were  running  at  large  on 
the  highway,  as  they  lawfully  might,  in  pursuance  of  a  by-law  of  the  town  ;  that 
the  IficUB  in  quo  was  next  to  and  immediately  adjoining  the  said  highway,  and  that 
if  his  cattle  did  enter  as  aforesaid,  they  escaped  from  the  said  highway,  through 
and  over  the  insufficient  fence  which  separated  the  same  from  the  field  in  which 
the  trespass  was  alleged  to  have  been  committed.  The  plaintiff  introduced  testi- 
mony as  to  the  amount  of  damage  sustained,  and  rested  bis  cause.  The  defendant 
then  gave  in  evidence  and  proved  the  by-laws  of  the  town,  prescribing  what  should 
be  deemed  a  sufficient  fence,  in  such  town,  and  tlie  time  and  manner  in  which  cat- 
tle should  be  permitted  to  ^b  at  lar^e  on  highways.  He  also  established,  by  proof, 
the  other  allegations  contained  in  his  plea.  It  appeared  that  the  alleged  trespass 
wms  committed  during  the  time  in  which  cattle  were  permitted  to  run  at  large  by 
the  terms  of  the  by-law,  and  that  the  cattle  were  usin^  th^  road  for  the  purpose  of 
pasturage,  or,  in  oiher  words,  were  not  *'  travelling  with  their  owner,  or  turned  into 
the  road  merely  to  travel  from  one  point  to  another,  without  his  presence." 

Upon  this  evidence,  the  jury  in  the  justice's  court  rendered  a  verdict  for  the  de- 
fendant, and  the  cause  was  removed  to  the  court  of  common  pleas,  by  certiorari. 
That  court,  after  a  full  and  labored  discussion  of  the  constitutional  question  ad- 
verted to  in  the  text,  unanimously  reversed  the  judgment  of  the  courl  below,  and 
held  the  law  to  be,  that  an  action  may  be  maintained  for  a  trespass  committed  by 
cattle,  &c.  escapinj^  from  the  highway,  upon  the  adjoining  land,  although  the  land 
be  unenclosed  by  fences,  provided  the  cattle  be  not  in  the  use  of  the  road  foir  the 
parpo*®*  o^  passage  merely ;  and  this,  thoujj^h  the  town  have  made  by-laws  pre- 
scribing the  sufficiency  of  fences,  and  authorizing  the  running  at  large  of  cattle,  &c. 

Although  the  binding  authority  of  this  case  may  be  very  properly  doubted,  yet 
it  is  presumed  that  the  high  character  of  the  judges,  by  whom  tlie  decision  was 
pronounced,  is  sufficient  to  give  it  influence  with  the  inferior  tribunals  of  which  this 
work  is  designed  to  treat 
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The  following  summary  of  the  law,  applicable  to  the  subjects  we  hare 
been  discussing,  is  extracted  from  the  note  to  the  case  of  Bush  v.  Brain- 
ard,  (1  Cowen,  78,  91,)  from  which  we  have  before  quoted  : 

^^  Every  man  is  bound^  under  peril  of  being  accounted  a  trespasser j  to 
keep  such  animals  as  are  the  subject  of  absolute  property j  upon  his  aten 
soU, 

^^Exc.  1.  He  may  drive,  or  otherwise  convey  them  along  the  public 
highway,  for  the  mere  purpose  of  passage ;  but  he  may  not  put  them 
there  for  any  other  purpose ;  nor  can  the  town  authorize  him  to  do  so 
by  a  by-law.(8)  And,  in  exercising  this  right  of  passage,  he  will  not  be 
liable  in  damages,  if  be  exercise  ordinary  care  in  keeping  them  along 
the  way,  though  they  may  escape  into  the  adjoining  close,  if  he  make 
fresh  pursuit,  and  use  proper  endeavors  for  their  return, 

^^Exc.  2.  He  is  not  accountable  to  the  tenant  of  the  land  adjoining 
his  for  the  escape  of  such  animals  as  are  commonly  restrained  by  ordi- 
nary enclosures,  provided  they  escape  through  that  part  of  the  partitioD 
fence,  which  such  tenant  is  bound  to  repair,  either  by  assignment  of  the 
fence  viewers,  agreement,  or  prescription.  But  if,  in  such  case,  they 
wander  from  the  adjoining  close  upon  that  of  a  third  person,  he  is  ac- 
countable, though  it  be  through  the  fence  of  the  latter,  which  he  is 
bound  to  repair,  and  which  is  insufficient  to  restrain  them  ;  and,  if  the 
owner  is  thus  made  liable  in  damages,  or  his  animals  are  distrained  by 
such  third  person,  his  remedy  is  against  his  adjoining  tenant  by  action 
on  the  case." 

It  has  been  determined  in  England,  that  if  I  distrain  beasts  damage 
feasant^  my  election  of  a  remedy  is  made,  and  an  action  of  trespass  is 
gone,  unless  they  escape  without  my  fault,  or  die  in  the  pound.(v)  Bat 
by  a  decision  of  our  supreme  court,  I  may  abandon  the  distress,  at  any 
time  before  sale,  and  resort  to  my  action  of  trespass,  even  though  the 
cattle  be  impounded.(t(?) 

He  who  hath  the  care,  custody  or  possession  of  the  beasts  that  do  the 
damage,  is  liable  therefor  in  this  action.  For  instance,  the  one  who  hath 
cattle  to  depasture  for  another,  or  hogs  in  his  sty  belonging  to  another  ]{x) 
and  it  is  laid  down  in  one  case,  that  the  one  upon  whom  the  trespass  is 
committed  by  such  beasts,  hath  his  election  to  sue  the  owner  or  the 


? 


v)  1  Salk.  248.  (x)  Tr.  Per  PaU,  201. 

to)  15  John.  220. 


(8)  This  is  still  the  law,  if  the  opinion  which  we  have  ^iven  In  regard  Id  tbt 
constitutionality  of  the  statute  authorizing  the  running  at  lai^ge  of  cattle,  fte.  oa 
highways,  be  correct. 
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bailee  thereof  ;(y)  but  it  is  laid  down  in  another  case,  that  an  action,  in 
such  case,  lieth  against  the  bailee  only.(2) 

It  is  said  by  Holt,  Ch.  J.  in  Ld.  Raym.  608,  (citing  Poph.  161,  W. 
Jones,  131,)  that  trespass  will  not  lie  against  the  owner  of  a  dog,  that 
breaks  his  neighbor's  close.  But  an  action  on  the  case  lies  for  the  dam- 
age which  such  dog  doeth,  if  the  owner  have  notice  that  he  is  accustomed 
to  do  mischief.  It  has  since  been  expressly  held,  that  a  dog  jumping 
into  a  field  without  the  consent  of  his  master,  is  not  a  trespass,  for  which 
an  action  will  lie.(a)  In  general,  no  action  lies  for  an  involuntary  tres- 
pass. The  oldest  case  on  the  subject  is  in  the  Year  Book  of  37  Hen.  6, 
37,  pi.  26,  which  decides,  that  if  a  man  is  assaulted,  and,  when  in  dan- 
ger, runs  through  the  close  of  another,  not  keeping  the  footpath,  no  ac- 
tion lies  ;  it  being  necessary  for  his  preservation.  It  is  laid  down  in  2 
Rolle's  Abr.  666,  pi.  1,  that  if  cattle,  in  passage  on  the  highway,  eat 
herbs  or  corn,  against  the  will  of  the  owner,  it  will  excuse  the  trespass. 
In  the  case  from  Popham,  above  mentioned,  the  defendant's  dog  chased 
the  plaintiff's  sheep  ;  defendant  called  him  off;  held  that  no  action  lay. 
In  4  Burr.  2092,  the  court  decide,  that  if  a  person  goes  along  a  foot- 
path, and  his  dog  happens  to  escape  from  him  and  run  into  a  paddock, 
and  pull  down  a  deer  against  his  will,  it  is  no  trespass.(fr) 

2.  This  action  lies  for  an  injury  to  the  rights  of  fishery,  and 

TO  LAND  adjoining  TO,  OR  COVERED  WITH  WATER. 

Almost  the  only  kind  of  private  fishery  known  in  this  state,  is  a  seve- 
ral fishery.  In  all  the  small  streams  or  rivers  of  our  state,  that  are  pri- 
vate, not  only  in  propriety  of  ownership,  but  also  in  use,  and  that  are 
not  a  common  passage  for  all  the  people,  the  owners  of  the  soil  through 
which  they  run,  enjoy  an  exclusive  right  of  fishing  to  the  extent  of  their 
soil ;  and  such  owners  may  maintain  trespass  for  breaking  their  close, 
against  any  other  person  exercising  that  right,  without  license.(c)  But 
they  cannot  recover  the  value  of  the  fish  so  caught.(({)  This  is  called  a 
several  fishery, {9)  as  well  to  distinguish  it  from  a  common  offishery^ 


(y)  SRolle'g  Abr.  546,  B.  pi.  1.  (e)  Harg.  Law  Tracts,  pp.  5,  S,  11, 

(z;  Bateman'i  case,  Clayton,  83.  See  ana  Harm  re's  (note  181)  to  Ck>.  Lilt 

Bac.  Abr.  tit  Trespass  (6)  2.  122.    17  John.  210,  per  Spencer,  Ch.  J. 

(a)  1  Car.  &  Payne,  118.  (d)  Ante,  p.  828,  829. 
(6)  See  id.  note  (a). 


Prerogative,  D.  50.    Hale,  De  Jure  Maris,  ch.  15,  and  other  authoritiesT^This  defi- 
VoL.  I.  65 
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which  is  a  right  of  all  the  people  to  fish  in  a  public  navigable  river,  as 
from  a/ree  fishery^  which  is  an  exclusive  right  of  fishing  in  a  certain 
portion  of  navigable  waters,  either  generally  or  at  appointed  tinttes.(e) 
In  this  last  kind  of  fishery,  the  owner  has  a  property  in  the  fish  before 
they  are  caught.  (/) 

A  grant  of  land,  including  a  river  not  navigable,  passes  the  right  of 
fishing  in  that  river. (g) 

While  in  this  place,  I  shall,  as  well  with  a  view  to  the  right  offishtrg^ 
of  which  I  am  particularly  speaking,  as  to  that  of  a  passage  by  boats, 
rafts,  &c.  upon  certain  streams,  as  public  highways,  consider  what  riven 
and  streams  are  public,  and  what  are  private,  and  for  what  purposes 
they  are  public ;  which  will  include  two  heads  of  the  action  we  are 
treating  upon,  viz.  trespass  for  violating  a  several  fishery^  and  trespass  for 
passing  along  a  private  stream  ;  for  wherever  there  is  not  a  public  right 
of  passage,  the  sailing  along  a  stream  without  license  from  the  owner, 
is  a  trespass,  the  same  as  if  one  should  fish,  without  such  license,  in  a 
several  fishery.  And  it  is  even  more  important  to  the  citizen,  that  the 
former  right  should  be  well  defined  and  understood,  than  the  latter.(lO) 

On  this  topic,  we  may  gather  from  Lord  Hale's  Treatise  de  jure  maris 
et  brachiorum  ejusdem^  edited  by  Mr.  Hargrave,  the  authority  of  which, 
and  its  application  to  this  country  and  state,  has  been  so  frequently  ac- 
knowledged and  recognized  by  our  courts,(A)  the  most  of  the  doctrine 
which  is  necessary  to  be  understood.  The  language  of  that  author,  as 
applicable  to  this  subject,  is,  that  ^^  there  be  some  streams  or  rivers,  that 
are  private,  not  only  in  propriety  and  ownership,  but  also  in  use,  as  lit- 
tle streams,  or  rivers,  that  are  not  a  common  passage  for  the  people  of 
the  state.  Again,  there  be  other  rivers,  as  well  fresh  as  salt,  that  are  of 
common  or  public  use,  for  the  carriage  of  boats  and  lighters ;  and  these, 


(«)  Ai  to  the  distinctions  between  the    endo,  47  John.  204.    Haqjp.  (note  181)  to 
different  riffhts  of  fishery,  see  3  Kent's    Co.  litt  122. 
Com.  Sd  ed.  409,  410,  and  notes.  (g)  17  John.  216,  per  Spencer,  Ch.  X. 

(/)  2  Bl.  Com.  89,  40.    Foot,  arstk-       (h)  See  6  Cowen,  586,  note  (a),  sod 

the  cases  there  cited. 

nition  is  probably  correct,  as  far  as  it  goes ;  but  by  the  same  authorities  which  he 
cites,  the  right  of  several  fishery  is  extended  to  creeks  and  streams  which  ai«  not 
navigable.  It  is  said  also  that  a  several  fishery  may  exist  without  the  ownenUp 
of  the  soil.    (See  3  Kent's  Com.  3d  ed.  p.  409,  and  note  (c).) 

(10)  Where  the  trespass  is  in  the  plaintiff's  river,  pond,  &c.  it  is  to  be  described 
as  an  Bfitry  on  the  plaintiff's  dose  or  land,  covered  wHh  water,  (See  1  Chit  PI. 
4th  Lon.  ed.  p.  160, 161.  CcKLitt4,b.  Yelv.  143.^  But  trespass  will  lie  for  6rMik^ 
tng  the  plaintiff's  close  and  entering  his  pool.  (Yely.  143.)  So  for  breaking  and 
miisring  the  several  fishery  of  the  plaintiff  frc.  and  fishing  therein  for  fith;usi  it 
U  disputed  whether  trespass  lies  for  fishing  in  9l  free  fishery. 
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iivhether  they  are  fresh  or  salt,  whether  they  flow  and  reflow,  or  not,  are 
prima  facie  of  public  right^  common  highways  for  a  man  or  goods,  or 
both,  from  one  inland  town  to  another."(t)  He  instances  several  rivers 
in  England.  ^^  Thus,  the  rivers  of  TFey,  of  Severn^  of  Thames^  and  di- 
vers others,  as  well  above  the  bridges  and  ports  as  below,  and  as  well 
above  the  flowings  of  the  sea  as  below,  and  as  well  where  they  are  be- 
come private  property,  as  in  what  parts  they  are  of  the  king's  property, 
are  public  rivers,  of  public  right;  and  therefore  all  nuisances,  and  im- 
pediments of  passage  of  boats  and  vessels,  though  in  the  private  soil  of 
any  person,  may  be  punished  by  indictment,  and  removed."(  /) 

Again  :  '^  Fresh  rivers,  of  what  kind  soever,  do,  of  common  right,  be- 
long to  the  owners  of  the  soil  adjacent,  so  that  the  owners  of  one  side, 
have,  of  common  right,  the  propriety  of  the  soil,  and  consequently,  the 
right  of  fishing  unto  the  middle  of  the  water,  and  the  owners  of  the 
other  side,  the  right  of  soil  and  ownership,  and  fishing  unto  the  middle 
of  the  stream  on  their  side  i  and  if  a  man  be  owner  of  the  land  on  both 
sides,  in  common  presumption,  he  is  the  owner  of  the  whole  river,  and 
hath  the  right  of  fishing  according  to  the  extent  of  his  land  in  length. 
With  this  agrees  the  common  experience.'^(/?) 

The  right  exists  in  rivers  of  that  description,  though  they  may  be  of 
the  first  magnitude,  and  navigable  for  rafts  and  boats,  but  they  are  sub- 
jected to  the  jus  publicum^  as  a  common  highway  or  easement,  for  many 
navigable  purposes.(/) 

In  case  of  a  river  that  flows  and  reflows,  and  is  an  arm  of  the  sea, 
there,  prima  facie,  it  is  common  to  all.(m)  But  a  person  may,  by  grant 
or  prescription,  have  an  exclusive  right  of  fishery,  even  in  an  arm  of  the 
sea,  or  in  a  navigable  river,  where  the  tide  ebbs  and  flows.(n)  This 
last,  (that  is,  a  stream  in  which  the  tide  ebbs  and  flows,)  is  what  the  law 
means  by  a  navigable  river;  while  the  others,  of  which  we  have  been 
speaking,  are  called  in  law  not  navigable,  though  they  be  common  for 
the  passage  of  light  craft,(o)  and,  under  this  title,  they  are  considered, 
and  the  above  distinctions  and  rules  applied  by  Lord  Mansfield  in  Car- 
ter V.  Murcott,  (4  Burr.  2162.)  (11) 


i)  Harr.  Law  Tracts,  pp.  8,  9.  (m)  1  Mod.  105. 

/)  Id.  9.  (n)  a  John.  170.    6  Cowen,  869.    1 

[jO  Id.  p.  5.    See  alto  1  Mod.  105.  6    Wen.  237. 

Cowen,  518.  (o)  2  Conn.  R.  484.    6  Cowen,  518, 

(0  See  8  Kent's  Com.  8d  ed.  410.  528. 

(11)  The  common  law  rule,  that  no  rivers  are  navieable,  so  as  to  give  a  common 
ngtki  of  fishing,  except  those  where  the  tide  ebbs  and  flows,  is  not  recognized  in 
Pennsylvania ;  and  a  man  cannot  have  an  exclusive  right  of  fishing  in  the  SkuquM- 
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Though  the  right  of  fishery  in  a  navigable  river  be  a  common  right, 
the  adjoining  proprietors  have  the  exclusive  right  to  draw  the  seine,  and 
take  fish  on  their  own  lands ;  and  if  an  island  or  a  rock,  in  tide  waters, 
be  private  property,  no  person  but  the  owner  has  the  right  to  use  it  for 
the  purposes  of  fishing.(^) 

^^  We  perceive,  then,  that  some  rivers  and  streams  are  wholly  and  ab- 
solutely private  property,  and  that  others  are  private  property,  subject, 
nevertherless,  to  the  servitude  of  the  public  interest,  and,  in  that  sense, 
are  to  be  regarded  common  highways  by  water.  The  distinguishing  test 
between  those  rivers  which  are  entirely  private  property,  and  those 
which  are  private  property  subject  to  the  public  use  and  enjoyment,  con- 
sists in  the  fact,  whether  they  are  susceptible  or  not,  of  use  as  a  common 
passage  for  the  public."(9) 

The  circumstance  that  fish  generally,  or  salmon,  frequent  the  river  at 
certain  seasons,  furnishes  no  criterion,  by  which  to  determine  whether 
it  be  public  or  private  ;  and  the  only  intimation  to  the  contrary  is  to  be 
found  in  two  cases,(12)  which  are  not,  in  this  respect,  to  be  considered 
as  law  in  this  state. (r) 

Within  the  above  doctrine,  the  river  Saranac^  in  Clinton  county,  is 
not  a  public  highway,  for  it  is  not  navigable  for  boats  of  any  kind  ;  and 
the  fishery  therein  belongs  to  the  owners  of  the  soil  on  each  side,  as  it 
might  indeed,  although  it  were  a  public  highway,  within  the  rules  we 
have  been  considering. (5)  Notwithstanding  certain  rivers  and  streams 
are  deemed  by  the  law  private  property,  yet  the  legislature  may,  un- 
doubtedly, regulate  the  time  and  manner  in  which  fish  shall  be  taken 
therefrom.  Accordingly,  the  revised  statutes(^)  have  regulated  the  time 
and  mode  of  fishing  in  the  waters  of  the  state,  and  particularly  in  re- 
spect to  certain  kinds  of  fish,  and  in  the  waters  of  the  Upper  Hudson. 
The  courts  of  common  pleas  in  each  county  have  also  the  authority,  un- 
der certain  checks  and  restrictions,  to  regulate  the  fishing  in  any  of  the 


(p)  See  3  Kent's  Com.  8d  ed.  416,  and  (r"S  17  John.  211,  per  Spencer,  Ch.  J. 

the  cases  there  cited.  (s)  Id.  195,  &c. 

(q)  17  John.  211,  per  Spencer,  Ch.  J.  (0  1  R.  S.  685  to  688. 
and  see  3  Caines,  319. 

hanna,  Delaware^  and  other  lar^e  rivers  in  that  state,  thoug^h  he  own  the  soil  adjt- 
cent.  (2  Binn.  475.  14  Sei^.  &  Rawle.  71.)  But  this  doctrine  of  the  comiDoo 
law  has  been  unqualifiedly  adopted  in  Connecticut,  in  its  application  to  ContMc^icW 
riveff  upon  wtiicn  the  owners  of  adjoininfi;  lands,  above  the  ebbing  and  flowiur  of 
the  tide,  have  an  exclusive  right  of  fishery,  opposite  their  land,  to  the  middle  of  the 
river;  and  the  public  have  an  easement  in  the  river,  as  a  highway,  for  passing  and 
repassing  with  every  kind  of  water-craft.    (2  Conn.  R.  481.) 

12)  i>toughton  V.  Baker,  (4  Mass.  Rep.  522,)  and  Shaw  and  others  v.  Cimw- 

^   (10  John.  236.) 


ford, 


OF  THE  ACTION  OF  TRESPASS.  437 

Gtreams,  ponds  or  lakes  in  their  respective  counties^  and  to  prevent  the 
destruction  of  the  fish  therein. 

The  conclusion  on  this  subject  is,  that  a  right  of  fishery  in  navigable 
or  tide  waters,  below  high  water  mark,  is  a  common  right ;  and  if  one 
or  more  individuals  set  up  an  exclusive  right  to  a  free  or  several  fishery, 
it  must  be  clearly  shown  by  prescription  or  positive  grant.  In  rivers 
and  streams,  not  navigable  as  tide  waters,  the  owners  of  the  soil,  over 
which  they  flow,  have,  at  common  law,  (and  which  common  law  has 
been  generally  recognized  in  the  United  States,)  the  exclusive  right  of 
fishing,  each  on  his  own  side,  unless  some  other  person  can  show  a  grant 
or  prescription  for  a  common  of  piscary,  in  derogation  of  the  right 
naturally  attached  to  the  ownership  of  the  soil ;  and  such  right  is  held, 
subject  to  the  public  use  of  the  waters,  as  a  highway,  and  to  the  free 
passage  of  fish,  and  in  subordination  to  the  regulations  to  be  prescribed 
by  the  legislature  for  the  general  good. (13) 

Although  a  river  be  a  public  highway,  the  citizen  has  no  right,  at 
common  law,  to  tow  on  the  banks  thereof,  (the  banks  of  the  river  Ouse^ 
in  England,  for  instance.)  (u) 

The  mere  act  of  clearing  out  a  fishing  place  in  a  public  river  (the 
river  Delaware,  for  instance,  in  the  town  of  Minisipk,  in  Orange  coun* 
ty,)  does  not  give  such  an  exclusive  right  of  fishing  there,  as  to  enable 
the  one  who  thus  clears  it  to  maintain  an  action  for  intruding  upon  such 
ground. (v) 

For  violating  a  man's  right  of  fishery,  in  his  private  pond,  formed  for 
the  purpose  of  keeping  fish,  he  may  of  course  have  an  action,  not  only 
for  breaking  his  close,  but  also  to  recover  the  value  of  the  fish. (to)  (14) 

Another  branch  of  the  law,  nearly  allied  to  the  one  which  we  have 
been  considering,  relates  to  easements  arising  out  of  the  use  of  running 
water. 

It  is  laid  down  by  Blackstone,(a:)  that  if  a  stream  be  unoccupied,  I 
may  erect  a  mill  thereon,  and  detain  the  water  ;  yet  not  so  as  to  injure 
my  neighbor's  prior  mill,  or  his  meadow  ;  for  he  hath,  by  the  first  oc- 
cupancy, acquired  a  property  in  the  current.  Running  water  is  said  to 
belong  originally  to  the  public,  and  an  individual  can  only  acquire  a 


(tt)  3  T.  R.  253.  (w)  Ante,!).  328. 

(c)  12  John.  420.  (x)  2  Bl.  Com.  403. 

(13)  See  8  Kent'i  Com.  3d  ed.  417. 

(14)  For  a  more  full  exposition  of  the  law  in  regard  to  this  subject,  see  the  case 
of  Ex  parte  Jennings,  6  Cowen,  518  to  554,  and  note  ;  8  New-Hamp.  Rep.  321, 
324,  &c.  i  3  Kent's  Com.  8d  ed.  408  to  417,  427  to  432. 
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right  to  it,  by  applying  so  much  of  it  as  he  requires  for  a  beneficial  pur* 
pose,  leaving  the  rest  to  others,  -who,  if  they  acquire  a  right  to  it  by 
subsequent  appropriation,  cannot  lawfully  be  disturbed  in  the  enjoy- 
ment of  it.  (3^) 

I  have  never  heard  of  an  action,  for  an  injury  to  the  rights  of  whidi 
we  are  speaking,  being  brought  in  a  justice's  court.  The  damages  sos* 
tained  in  such  cases  are  usually  so  considerable  in  amount,  and  the  ques- 
tions involved  of  so  intricate  a  character,  that  the  inferior  legal  tribuoah 
of  the  state  are  seldom  resorted  to  for  redress.  Actions  of  this  nature 
are  certainly  not  without  the  jurisdiction  of  justices'  courts,  except  in 
those  cases  where  the  title  to  land  may  come  in  question.  Such  is  very 
often  the  case  ;  indeed,  I  feel  warranted  in  saying,  that  in  a  large  ma- 
jority of  this  kind  of  causes  which  arise  in  our  higher  courts,  questions 
of  title  form  one  of  the  principal  grounds  of  controversy.  Nothwitb- 
standing  this,  a  brief  outline  of  the  law  on  this  subject,  in  addition  to 
what  was  said,  ante,  p.  389,  may  be  found  useful. 

The  language  of  the  common  law  is  :  ^'  Every  man  has  a  right  to 
have  the  advantage  of  a  flow  of  water  in  his  own  land,  without  diminu- 
tion or  alteration. "(z)  '^  Every  proprietor  has  an  equal  right  to  use  the 
water  which  flows  in  the  stream  ;  and,  consequently,  no  proprietor  can 
have  the  right  to  use  the  water  to  the  prejudice  of  any  other  proprietor. 
Without  the  consent  of  the  other  proprietors,  who  may  be  affected  by 
his  operations,  no  proprietor  can  either  diminish  the  quantity  of  water, 
which  would  otherwise  descend  to  the  proprietors  below,  or  throw  the 
water  back  upon  the  proprietors  above."(a)  "  The  true  test  of  the 
principle  and  extent  of  the  use  is,  whether  it  is  to  the  injury  of  the  other 
proprietors  or  not."(6)  Again  :  "  Mere  priority  of  appropriation  of 
running  water,  confers  no  exclusive  use."{c) 

Within  the  principles  just  stated,  our  supreme  court  have  held,  that 
where  the  water  of  a  river  is  divided  by  an  island,  so  that  only  one- 
fourth  of  the  stream  descends  on  one  side  of  the  island,  the  owner  of  the 
shore  where  the  largest  quantity  of  water  flows,  is  entitled  to  the  use  of 
the  whole  water  flowing  there ;  and  the  owner  of  the  other  shore  has  no 
right  to  place  obstructions  at  the  head  of  the  islands,  to  cause  one  half 
of  the  stream  to  descend  on  his  side  of  the  river.  Nor  can  the  owner 
of  the  shore  where  the  smallest  quantity  flows,  require  the  other,  in  the 


(y)  2  Chit  Bl.  903,  note  (7.)  (6)  Per  Story,  J.  4  MsMn,  400,  401. 

(z)  Per  Ld.   Ellenboroug^h,  6  East,        (c)  Id.  401.    And  see  this  principle 

214.  illustrated  by  the  catei  cited  at  p.  3i7« 

(a)  Per  Sir  J.  Leach,  Vice  Ch.  1  Sim.  of  Cowen  &  Hill's  Notes  to  Pb.  £v. 
&  ^.  208. 
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use  of  the  water  for  hydraulic  purposes,  to  keep  up  a  tight  and  secure 
dam  ;  if  such  other  cau  avail  himself  of  the  natural  advantages  afforded 
by  his  site,  without  any  dam,  or  by  an  imperfect  dam,  he  is  at  liberty 
to  do  so.(fil) 

In  a  Connecticut  case,  where  the  defendant  raised  his  dam  below,  and 
on  the  same  stream  with  the  plaintiff's  mill,  which  act  did  not  at  first 
affect  the  plaintiff's  water  wheel,  but  the  latter  having  occasion  to  low- 
€r  his  wheel,  the  back  water  from  below  then  clogged  it ;  held,  that  an 
action  Jay.(e) 

And  in  England,  it  was  held,  that  the  occupier  of  a  mill  might  main- 
tain an  action  for  forcing  back  water  and  injuring  his  mill,  although  he 
had,  within  a  few  years  previous,  erected  a  wheel  requiring  less  water 
than  the  one  he  had  previously  used.(/) 

Where  a  spring  of  water  rises  upon  the  land  of  one  owner,  and  from 
it  runs  a  stream  to  the  land  of  another,  the  owner  of  the  land  where  the 
spring  rises  has  no  right  to  divert  the  stream  from, its  natural  channel, 
although  the  waters  of  the  stream  are  not  more  than  sufficient  for  his 
domestic  uses,  for  his  cattle,  and  the  irrigation  of  his  land.(g) 

And  where  the  defendant  erected  a  dam  above  the  mill  of  the  plain- 
tiff, by  which  the  water  was  diverted  from  its  accustomed  channel,  but 
to  which  it  returned  long  before  it  reached  the  plaintiff's  mill ;  which 
diversion  affected  the  regularity  of  the  supplt/j  though  it  produced  no 
waste  of  water,  it  was  held  that  the  plaintiff  was  entitled  to  recover.(A) 
A  party  has  no  right  to  shut  the  gates  of  bis  dam  and  detain  the  water 
unreasonably^  or  let  it  off  in  unusual  quantities,  to  the  annoyance  of  his 
neighbor.(i) 

Where  the  ground  of  one  man  is  flooded  by  another,  though  it  be  in 
the  least  possible  degree,  the  law  implies  damage ;  and  in  an  action, 
nominal  damages,  at  least,  must  be  given. (j)  Where,  however,  a  plain- 
tiff alleged  that  the  defendant  erected  a  dam  above  him,  on  a  stream 
which  r«in  through  the  plaintiff's  land,  and  to  the  water  of  which  he  was 
entitled  to  the  use,  and  thereby  prevented  the  water  from  running  in  its 
usual  course,  in  its  usual  calm  and  smooth  manner,  and  thereby  the  wa- 
ter ran  in  a  different  channel,  and  with  greater  violence,  and  injured  the 
banks  and  premises  of  the  plaintiff;  and  on  issue  joined  of  a  plea  of  not 
guilty,  the  jury  found  that  the  plaintiff's  banks  were  not  injured  by  the 


(d)  10  Wen.  260.    See  also  Cowen  (g)  12  Wen.  830. 

&  Hill's  Notes  to  Ph.  Ev.  pp.  377,  378,  (/t)  7  Moore,  845. 

and  the  cases  there  cited.  (i)  See  3  Kent's  Com.  dd  ed.  440. 

e)  9  Conn.  R.  162.  (j)  1  Rawle,  27,  28. 
^)  1  Bam.  &  Aid.  258. 
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dam  erected  by  the  defendant ;  but  added,  that  the  defendaDt  had  no 
right  to  stop  the  water  in  the  summer  time  :  Held  that  a  verdict  for  the 
defendant,  which  was,  upon  this  finding,  ordered  by  the  judge,  was  right ; 
that  flowing  water  is  publicijurisj  and  an  individual  can  only  acquire  a 
right  to  it  by  appropriating  so  much  of  it  as  he  requires  for  a  benefictil 
purpose ;  and,  therefore,  that  the  plaintiff  could  not  recover  damages 
for  the  mere  erection  of  a  dam,  but  was  bound  to  allege  and  prove  that 
he  had  sustained  an  injury  from  the  want  of  a  sufficient  quantity  of 
water.(A) 

We  have  thus  seen  what  are  the  common  rights  of  various  settlers  oo 
the  same  stream,  and  to  what  extent  they  may  be  exercised  with  impa- 
nity.     If  any  one  would  go  beyond  this,  he  must  have  the  assent  of 
those  who  are  interested.     This  may  be  by  grant  or  license  ;  anfl  a  parol 
license  is  good,  if  not  revoked  before  the  party  avails  himself  of  it ;  soch 
an  executed  license,  even  in  the  land  of  another,  being  (as  is  said)  not 
within  the  statute  of  frauds.(/)     This  grant  or  license  may  be  presomed 
from  an  exclusive  adverse  enjoyment  of  the  water  in  any  particular 
manner  for  twenty  years;  and  this,  no  matter  to  what  extent,  or  in  what 
manner  such  exclusive  use  may  injuriously  affect  others,  whether  by 
corrupting,  impounding,  crossing,  diverting  or  damming  the  water ;  oO' 
less  the  act  amount  to  a  public  nuisance.(m)  Where  one  has  had  the  use 
of  water  at  a  given  height  for  twenty  years,  a  grant  will  be  presumed 
of  the  privilege  of  using  it  at  that  height,  but  nothing  more.     And  if  he 
repair  his  dam  which  has  kept  the  water  at  that  height,  so  as  to  raise 
the  water  still  higher,  and  flow  it  back  upon  his  neighbor's  mill,  an  ae- 
tion  lies,  though  the  dam  itself  remain  at  its  ancient  height.     The  ques- 
tion is  not  upon  the  height  of  the  dam,  but  of  the  water.(n) 

If,  after  flowing  the  land  of  another  for  ten  years,  by  means  of  a  dam 
of  a  particular  height,  the  party,  by  a  new  dam,  raises  the  water  higher 
and  flows  more  land  than  he  originally  did,  although  he  will  be  justified, 
after  twenty  years,  in  flowing  the  land  to  the  extent  originally  covered, 
he  will  be  answerable  in  damages  for  the  increased  quantity  over- 
flowed, (o) 

Trespass  on  the  case  is  the  form  of  action  generally  adopted  for  an  in- 
fraction of  the  rights  of  which  we  have  been  speaking,  although  the 
questions  involved  in  these  cases  may,  and  often  do  arise,  in  other  fcmns 


(k)  4  Dowl.  &  Ryl.  683.    2  Bani.  ft  p{e  tee  id.  pp.  960  to  S&l,  and  the  easet 

Cress.  910,  S.  C.  there  cited. 

(/)  See  Cowen  &  Hill's  Notes  to  Ph.  (n)  7  Cowen,  966. 

£v.  p.  380.  (o)  10  Wen.  167. 

(m)  For  an  illustration  of  this  princi- 
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of  action.  Thus,  the  case  cited  above  from  10  Wendell,  must  have  been 
an  action  of  trespass ;  it  was  brought  for  tearing  away  the  plaintiff's 
dam  ;  the  defendant  claimed  that  he  had  a  right  to  the  water  which  was 
obstructed  and  diverted  from  its  usual  channel  by  the  dam  in  question, 
and  was  therefore  justified  in  removing  it;  and  thus  the  question  arose 
in  that  case. 

Oreat  particularity  is  required  in  declaring  in  this  action.  The  de- 
claration should  be  so  framed  as  to  meet  the  particulars  of  the  fact  with 
distinctness  and  certainty.  The  plaintiff  cannot  allege  one  injury  and  re- 
cover for  another  and  different  one.(p)  Thus,  it  is  held  that  a  count  for 
diverting  and  turning  a  stream  of  water,  is  not  supported  by  proof  of 
penning  back  and  checking  it.{q)  So,  where  the  declaration  stated,  that 
the  defendant  wrongfully  placed  and  continued  a  heap  of  earth,  whereby 
the  refuse  water  was  prevented  from  flowing  away  from  his  house  down 
a  ditch  at  the  back  thereof ;  and  it  was  proved  that  the  heap  was  not 
originally  placed  so  as  to  obstruct  the  water,  but  that  in  process  of 
time,  earth  from  the  heap  was  trodden  and  fell  into  the  ditch,  and  ob- 
structed it ;  it  was  held  to  be  a  fatal  variance. 

But  in  a  more  recent  case,(r)  where  the  declaration  alleged,  that  the 
defendant  placed  and  raised  a  certain  dam  across  the  stream,  and  there- 
by diverted  and  turned  the  water,  and  pre?ented  it  from  running  along 
its  usual  course  to  the  plaintiff's  mill,  and  from  supplying  the  same  with 
water  for  the  necessary  working  thereof,  as  the  same  of  right  ought,  and 
otherwise  would  have  done  ;  held,  that  such  allegation  was  supported 
by  proof  that  in  consequence  of  the  dam,  the  water  was  prevented  from 
being  regularly  supplied  to  the  plaintiff's  mill,  although  the  stream  was 
not  diverted,  as  the  dam  was  erected  above  the  mill,  and  the  water  re- 
turned to  its  regular  course  long  before  it  reached  the  mill,  and  there 
was  no  waste  of  water  occasioned  by  the  erection  of  the  dam. 

3.  This  action  lies  for  breaking  the  plaintiff's  close,  in  hunt- 
ing OR  the  pursuit  of  game. 

Any  man  may  justify  going  upon  the  lands  of  another,  in  pursuit  of 
ravenous  beasts,  as  bears,  wolves,  foxes,  badgers,  &c.  upon  principles  of 
public  benefit ;  but  this  will  not  justify  a  person  in  breaking  the  ground 
and  digging  for  them ;(; )  and  if  unnecessary  mischief  be  done  in  the 
pursuit,  trespass  lies,  and  this  being  an  entry  given  by  the  law,  the 
hunter  becomes  a  trespasser  from  the  beginning,  by  such  abuse  of  his 


Cp)  See  7  Moore,  848,  n.  (a),  but  see        (r)  7  Moore,  846. 
the  principal  case  at  pag^e  845.  (a;  Cro.  Jac.  821.    1  T.  R.  884.    8 

(g)  6  Price,  1.  id.  259,  note. 

Vol.  I.  56  ^ 
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priyilege  'j{t)  and  it  is  only  in  these  cases  that  the  law  will  authorize 
the  entry ;  but  not  in  hunting  hares^  deer,  &c. 

4.  This  action  lies  in  various  cases  against  parties^  their  attomeyt^ 
agents^  or  servants^  as  well  as  against  officers  and  ministers  of  jus- 
ticBy  acting  under  color  of  law  or  of  legal  process. 

These  cases  are  mostly  reducible  to  three  kinds ;  viz. 

1.  Where  there  is  a  want  of  jurisdiction  in  the  court  or  magistraiej 
who  issues  the  process. 

2.  WherCj  although  they  have  jurisdiction^  yet  the  proceedings  are 
void  for  irregularity. 

3.  Where  the  officer ^  having  process  to  execute^  exceeds  his  authority. 

1.  Where  there  is  want  of  jurisdiction,  &c. 

1.  Jurisdiction  signifies  an  authority  or  power ^  which  a  man  hath  to 
do  justice^  in  causes  of  complaint  brought  before  him,{u)  And  '^  all 
jurisdictions  are  limited  as  to  place,  persons  and  thing«."(v)  The  court 
must,  also,  have  jurisdiction  of  the  process.  And  these  rules  are  par- 
ticularly applicable  to  all  inferior  jurisdictions. (ir)  We  have  already 
noticed  the  cases  in  which  a  justice  has  jurisdiction,  with  some  of  the 
consequences  which  arise  from  his  acting  in  cases  where  there  is  a  want 
of  such  jurisdiction. (x) 

It  is  clearly  agreed  by  all  the  authorities,  that  if  a  court  or  magistrate 
try  a  cause,  of  which  they  have  no  jurisdiction,  all  they  do  is  void,  and 
the  same  as  if  it  had  never  been.  And  if  a  justice  renders  a  judgment 
in  a  suit  over  the  subject  matter  of  which  he  has  no  jurisdiction,  (as  for 
instance,  slander,  or  assault  and  battery,)  and  an  appeal  is  brought,  the 
common  pleas  ought  not  to  render  any  judgment  thereon,  but  should 
refuse  to  entertain  the  cause.(15) 

The  proceedings  of  courts  in  matters  where  they  have  no  jurisdiction 
may  be  assailed  in  various  ways.  When  the  question  is  raised  in  one 
form,  they  may  be  held  valid  ;  whereas  in  another,  they  would  be  ad- 
judged voidable  or  void.  On  error  or  appeal,  for  instance,  they  may  be 
voidable ;  but  valid  to  protect  a  person  acting  under  them,  while  unre* 
versed,  to  secure  him  a  right,  or  fix  his  title.     They  may  serve  him  as  a 


0  3  Bl.  Com.  113,  114.  (to^  Per  Spencer,  Ch.      19  John.  40. 

[u)  Jac.  Law  Die.  Jurisdiction.  (zj  Ante,  p.  34  to  45. 

V)  Per  Holt,  Ch.  J.  Rep.  Temp.  Q. 
Ann.  104, 105. 

(15)  Malone  v.  Gark,  2  Hill,  657. 
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defence  against  an  action,  while  they  would  be  inefficient  by  way  of  se- 
curing a  claim  under  them.  They  may  protect  some  persons  acting 
under  them  ;  but  be  void  as  to  others.  The  rules  which  govern  their 
effect  as  evidence,  depend  upon  a  cautious  attention  to  these  and  the  like 
distinctions,  (y)  (16) 

We  have  nothing  to  do  here  with  questions  of  jurisdiction  arising  upon 
certiorari  or  other  proceedings  in  the  nature  of  a  writ  of  error  or  appeal. 
We  propose  to  examine  the  cases  in  which  the  judgments  and  proceed- 
ings of  courts  of  inferior  jurisdictions  may  be  assailed  collaterally^  that 
is,  where  the  question  as  to  their  validity  arises  in  some  other  manner 
or  in  another  suit,  and  not  in  a  proceeding  to  set  aside  or  reverse  the 
judgment  or  proceedings  themselves.  In  most  cases  these  questions 
arise  in  actions  against  the  party,  the  justice,  or  the  officer  executing  the 
process  of  the  court,  at  the  suit  of  the  individual  affected  by  the  judg- 
ment or  proceeding  which  he  alleges  to  be  void  for  want  of  jurisdiction. 
It  was  formerly  held,  that  not  only  the  court  or  magistrate  and  party, 
but  all  officers,  and  others,  who  w*ere  engaged  in  carrying  into  effect  a 
judgment  rendered  in  a  cause  of  which  the  court  had  no  jurisdiction, 
might  be  held  liable  as  trespassers. (z)  This  rule  has  been  materially 
qualified  by  modern  decisions  in  respect  to  the  liability tof  all  the  above 
classes  of  persons,  but  more  particularly  in  regard  to  officers  acting  un- 
der process  regular  upon  its  face. (a) 

In  one  case,  decided  by  our  supreme  court  as  late  as  1818,  a  justice 
having  tried  an  assault  and  battery,  (a  matter  confessedly  and  plainly 
beyond  his  jurisdiction,)  both  himself  and  the  constable  were  made  lia- 
ble as  trespassers  for  goods  seized  under  the  execution,  upon  the  ground,  as 
the  judge  charged,  that  the  judgment  being  void,  all  acting  under  it  were 
trespassers.(&)  The  court  did  not  stop  to  inquire  whether  the  process 
in  the  constable's  hands  was  valid  on  its  face  ;  (doubtless  it  was  in  the 
ordinary  form  ;)  but  an  innocent  officer  was  thrown  in  damages,  for  ex- 
ecuting a  command  apparently  legal,  and  whose  secret  vice  lay  beyond 


(y)  See  Cowen  &  Hill's  Notes  to  Ph.  that  case  by  Marcy,  J.  and  the  cases 

£t.  967.  cited  by  bim.    See  also  id.  240,  246.    6 

(z)  10  Rep.  76.     Hargr.  480.     15  id.  231.    9  id.  35.    6  id.  597,  602,  per 

John.  157.    2  Conn.  R.  45.  Savaee,  Ch.  J.    7  id.  89,  93. 

(a)  5  Wen.  170.    See  the  opinion  in  (6}  15  John.  493. 

(16)  An  appeal  from  the  judgment  of  a  justice  assumes  that  the  parties  were 
property  before  him ;  and  hence,  as  a  general  rule,  an  objection  to  the  justice's 
jurisdiction  over  the  defendant's  person  can  only  be  listened  to  in  the  court  of  com- 
mon pleas  on  certiorari.  Otherwise,  it  seems,  where  the  objection  was  taken  in 
the  court  below,  so  that  it  may  be  reg^arded  and  returnable  on  appeal  aa  an  issue. 
(8  HUl,  657.) 
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the  reach  of  any  scrutiny  which  the  law  had  authorized  him  to  institute. 
Surely,  the  jury  who  tried  the  cause  might  also  have  been  sued  as  joint 
trespassers,  though  attending  on  a  venire  valid  on  its  face ;  for  they 
could  much  better  learn  their  want  of  jurisdiction  in  the  course  of  the 
evidence.  The  same  severe  rule  would  reach  a  constable  who  should 
serve  the  original  process  or  venire,  no  matter  how  fair  and  legal  in  its 
language.  It  is  certainly  much  more  consistent  with  the  dictates  of 
sound  policy,  as  well  as  natural  justice,  that  these  judgments,  sentences 
and  all  the  proceedings  of  inferior  courts,  should,  in  general,  be  held 
conclusive  for  the  protection  of  innocent  persons ;  and  that  the  remedy 
should  lie  against  those  only  who  must,  in  the  exercise  of  ordinary  vigi- 
lance, necessarily  be  aware  of  their  defects.  And  however  severe  some 
of  the  cases  may  be,  this  distinction  is  not  unknown,  either  to  the  an- 
cient or  modern  decisions.  Knowledge  and  participation  are  fairly  im- 
putable to  the  party^  in  almost  (you  cannot  say  quite)  all  cases ;  gen- 
erally to  the  court  or  magistrate^  though  there  are  exceptions ;  and 
rarely  to  those  indifferent  persons  who  act  under  the  process  and  orders 
of  the  court  or  magistrate.(17) 

It  has  accordingly  been  held  by  the  supreme  court,  after  a  very  full 
and  able  review  of  the  decisions  upon  this  subject,  that  a  ministerial 
officer^  (a  constable,  for  instance,)  is  protected  in  the  execution  of  pro- 
cess, whether  the  same  issue  from  a  court  of  limited  or  general  jurisdic- 
tion, although  such  court  have  not,  in  fact ^  jurisdiction  in  the  case ;  pro- 
vided, that  on  the  face  of  the  process  it  appear  that  the  court  has  juris* 
diction  of  the  subject  matter^  and  nothing  appears  in  the  same  to  apprize 
the  officer  but  that  the  court  also  has  jurisdiction  of  the  person  of  the 
party  to  be  affected  by  this  process.(c)  (18)  The  case  which  arose 
upon  demurrer,  was  as  follows  :  B.,  being  a  constable,  arrested  S.  and 
committed  him  to  jail,  by  virtue  of  an  execution  issued  by  a  justice  of 
the  peace  against  him  on  a  judgment  in  assumpsit,  for  $7,38.  The  judg- 
ment was,  infactj  void  ;  no  process  had  been  issued  for  the  appearance 
of  S.  ;  he  had  not  authorized  the  justice  to  enter  a  judgment  by  confes- 
sion, and  the  parties  did  not  appear  and  join  issue  without  process. 

And  it  has  even  been  held  that  a  ministerial  officer  is  protected  in 
the  execution  of  process  regular  and  legal  on  its  face,  though  he  has 
knowledge  of  facts  rendering  it  void  for  want  of  jurisdiction. (19)     Bat 


I 


(c)  5  Wen.  170. 

17)  See  Cowen  &  Hill's  Notes  to  Phil.  Ev.  990. 

18)  Noble  ▼.  Holmes,  (5  Hill,  194,)  per  BroDson,  J. 

19)  People  V.  Warren,  (5  Hill,  440.)    See  also  24  Wen.  485 ;  9  Cewi.  B.  140. 


OF  THE  ACTION  OF  TRESPASS.  445 

this  rule  justifying  the  officer  is  one  of  protection  merely.  He  may  de- 
fend under  sach  process,  but  he  cannot  build  up  a  title  upon  it,  so  as  to 
maintain  actions  upon  it  against  third  persons.(20)  And  \vbere  an  offi- 
cer, in  order  to  justify  a  seizure  of  goods  under  a  justice's  attachment, 
is  obliged  to  attack  a  sale  by  the  debtor  as  being  fraudulent  in  respect 
to  creditors,  he  must  produce  and  prove  not  only  the  attachment  but  the 
preliminary  proceedings  authorizing  the  issuing  of  it.  And  if  the  seizure 
is  made  upon  an  execution,  the  officer  must  prove  the  judgment  on  vehich 
itissued.(21) 

The  party  aggrieved  by  a  judgment  void  for  want  of  jurisdiction  in 
the  court  rendering  it,  may  have  his  remedy  by  action  against  all  per- 
sons having  knowedge  of,  and .  participating  in  the  suit  or  proceeding. 
Thus,  should  a  man  be  arrested,  or  his  close  be  entered,  or  his  goods 
taken,  by  process  of  execution  issued  upon  such  judgment,  he  might 
have  his  action  of  trespass  for  the  injury.  In  most  cases  of  this  nature, 
liability  attaches  to  both  the  court  or  magistrate,  and  party — oftentimes 
to  the  attorney  ;  but  hardly  ever  to  the  officer,  who  seldom  looks  be- 
yond the  mandate  of  the  process  for  his  authority  to  act.  If  the  body 
of  the  party  be  taken,  it  is  an  assault  and  false  imprisonment ;  if  his 
lands  be  entered,  it  is  an  illegal  breach  of  his  close  ;  and  if  his  goods  be 
taken,  it  is  a  trespass  or  conversion  ;  for  either  of  which  injuries  an  ac- 
tion may  be  brought  against  all,  or  any  of  those  persons,  who  have  been 
the  instruments  for  effecting  the  injury,  and  who  had  knowledge  of  the 
facts  which  go  to  invalidate  the  judgment  or  proceeding. 

In  order  to  render  valid  a  judgment,  or  judicial  proceeding,  it  is  in- 
dispensable that  the  court  have  jurisdiction  of  the  subject  matter,  the 
person  and  process. 

Jls  to  jurisdiction  with  respect  to  the  subject  matter.  All  courts  are 
limited  to  certain  subjects  of  cognizance.  We  have  already  seen  to 
what  extent  courts  of  justices  of  the  peace  may  legally  exercise  jurisdic- 
tion, as  well  with  respect  to  matters  peculiar  to  this  court,  as  to  those 
included  within  the  above  divisions.(d)  Whenever  courts  of  inferior 
jurisdiction  go  beyond  the  authority  conferred  upon  them  by  statute, 
their  proceedings  are  held  to  be  void.  They  can  take  nothing  by  im- 
plication ;  but  must  show  the  power  given  them  in  every  instance.(e) 
Thus,  should  a  court  of  common  pleas  try  a  man  for  a  felony  or  other 


g 


d)  Ante,  p.  34  to  45.  n.,  S.  C.    1  John.  Cai.  228.    1  Cainei, 

<)  1  John.  Gas.  20.    1  Gaines,  694,    191.    4  John.  292.    14  id.  871. 
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(20)  Horton  v.  Henderriiot,  (1  Hill,  118.) 

(21)  6  Hill,  194. 
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crime,  at  the  suit  of  the  people,  where  the  oyer  and  terminer  or  general 
sessions  alone  have  jurisdiction  ;(/)  or  a  justice  try  a  man  for  mor- 
der,(g)  or  render  a  judgment  for  a  sum  exceeding  his  jurisdiction  ;(&) 
or  should  a  court,  authorized  by  statute  to  give  judgment  for  certain 
revenue  duties  on  strong  trines^  perfectly  made^  proceed  to  adjudge  that 
low  mnes  were  of  this  description,  and  give  judgment  against  the  defeo* 
dant  for  the  duties  upon  them  ;(i)  or  should  a  justice  try,  and  give  jai%* 
ment  in,  an  action  of  assault  and  battery,  false  imprisonment,  slander, 
or  other  cause,  of  which  he  has  no  jurisdiction  ;(j)  all  is  void.  So, 
where  assessors  laid  a  tax  on  the  land  of  a  non-resident  of  the  town,  for 
the  support  of  common  schools  ;  held  void,  because  the  statute  did  not 
authorize  a  tax,  unless  the  owner  resided  in  the  town  where  the  land 
lay,  and  in  which  the  tax  was  ]aid.(A:) 

Where  a  school  district  tax-warrant  was  void,  as  having  been  issued 
by  the  trustees  on  a  wrong  assessment  roll,  the  collector  was  held  not 
liable,  for  levying  ;  though  otherwise  of  the  trustees.(/) 

But  it  should  be  remarked,  that  general  jurisdiction  of  the  subject 
matter  is  enough,  whatever  errors  may  be  committed  in  the  exercise  of 
that  jurisdiction. (22)  This  being  once  established,  the  court  may  pro- 
ceed to  almost  any  length  in  the  exercise  of  its  judicial  functions,  and 
yet  steer  clear  of  liability.  Thus,  a  court  having  jurisdiction  of  all 
criminal  cases  will  be  protected,  though  it  adjudge  a  matter  to  be  crim- 
inal which  is  not  so,  and  proceed  to  punish  it.(m)  As  an  illustratioo 
of  the  rule  that  jurisdiction  of  the  subject  matter,  in  the  abstract,  is 
enough  to  make  the  proceeding  valid,  take  the  case  cited  from  1  Mill. 
Lou.  R.  131.  In  Louisiana,  a  justice  of  the  peace  may  punish  for  a 
contempt  of  his  authority,  by  imprisonment  for  twenty-four  hours.  The 
plaintiff  was  convicted  and  imprisoned  by  the  defendant,  a  justice,  ia 
virtue  of  that  law  ;  and  in  an  action  against  the  justice,  the  plaintiff  was 
allowed,  by  the  judge,  to  give  proof  contradicting  the  adjudication  of 
the  justice,  that  his  conduct  in  court  was  disorderly  :  held,  on  appeal, 


(/)  10  Rep.  76.  (/)  7  Wen.  89,  93, 

(g)  1  Conn.  R.  45.  (m)  1  Mill.  Lou.  R.  181.     2  Lotw. 

m  8  Dev.  850.    13  Serg.  &  Rawle,     1561,  1562.    Yaugh.  185.    1  Pet  U.  S. 

218,  214.    See  13  Wen.  404.  C.  C.  R.  30,  38,  89.    8  Pet  193,  902  te 

[i)  Hardr.  480.  209,  and  the  cases  there  cited  by  Mar- 

)  15  John.  498.  shall,  Ch.  J.    See  also  opinion  of  Fv- 

:)  18  id.  444.  ker,  Ch.  J.,  13  Mass.  R.  282, 268. 

(22)  Walker  v.  Floyd,  (4  Bibb,  337.^  And  a  justice  of  the  peace  hmng  juis- 
diction  of  the  cause,  and  this  appearing^  from  the  face  of  the  process,  and  proceed- 
ing, he  has  of  course  jurisdiction  over  all  interlocutory  acts  necessary  to  a  fiail 
judgment    (Fox  ▼.  Hoyt,  12  Conn.  R.  491.) 
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that  the  judge  erred  in  admitting  the  evidence ;  that  whether  there  was 
a  contempt  or  not,  was  a  question  for  the  justice  to  decide,  and  that  the 
correctness  of  his  decision  could  not  be  examined  into  collaterally,  in  a 
civil  suit.  So,  though  a  plaintiff  insisted  on  and  obtained  a  judgment 
against  a  defendant  before  a  justice,  and  imprisoned  the  defendant,  after 
he  had  been  discharged  in  his  person  as  an  insolvent ;  yet,  even  the 
plaintiff  was  protected  5  for  the  justice  had  jurisdiction  of  the  person 
and  matter  J  and  any  judgment  he  gave  was  held  conclusive  till  reversed 
direct]y.(n)  (23)  So,  where  a  justice  has  jurisdiction  to  give  costs,  and 
gives  more  in  amount  than  the  statute  authorizes,  it  is  mere  error,  and 
his  judgment,  while  unreversed,  protects  him  for  acts  done  in  the  way 
of  collecting  it.(o) 

Where  the  jurisdiction  of  an  inferior  court  depends  upon  a  fact  which 
such  court  is  required  to  ascertain  and  settle  by  its  decision,  such  deci- 
sion has  been  held  to  conclude. (24) 

The  consequences  of  an  ascertained  jurisdictional  defect,  in  avoiding 
the  proceedings,  is  the  same,  whether  the  court  be  of  superior  or  inferior 
jurisdiction.  The  distinction  lies  in  the  mode  of  reaching  the  defect.  In 
regard  to  superior  courts,  their  jurisdiction  is  presumed  until  the  contra- 
ry appears;  whereas  the  jurisdiction  of  inferior  courts  is  never  pre- 
sumed, but  must  be  proved. (25) 

The  court  must  also  have  jurisdiction  with  respect  to  the  party  or  per^ 
4on.  Thus,  a  justice's  warrant  for  travelling  on  Sunday,  issued  against 
one  not  inhabiting  his  county,  was  held  void  ;  such  residence  being  re- 
quired by  the  statute. (p)  If  a  justice  issue  an  execution  against  the 
body  of  one  who  is  exempt  from  such  process,  he  is  a  trespasser. (9) 
And  where  a  statute  gave  magistrates  a  right  to  proceed  by  warrant 
against  the  property  of  an  absconding  husband,  for  the  benefit  of  the 
town,  and  to  support  his  family  ;  held,  that  they  must  act  at  their  peril ; 
and  if,  in  truth,  the  husband  had  not  absconded,  leaving  his  family  a 
charge,  the  overseers  were  liable,  this  not  being  a  point  on  which  the 


(n)  6  Wen.  298.  Ev.  p.  987  to  997,  and  (he 

(0)  17  John.  145,  and  see  2  Salk.  674.    cited  and  commented  upon. 

le  also  Ck>wen  &  Hill's  Notes  to  Ph.        (p)  13  Mass.  R.  324,  342. 

(q)  2  John.  Cas.  49. 


(23)  It  has  been  field  also,  in  South  Carolina,  that  a  manstrate  having  jurisdic- 
tion of  the  subject  matter  cannot  be  made  liable  in  a  civu  action,  unless  fraud  or 
collusion  be  shown ;  and  that  such  corruption  must  either  appear  from  the  gross- 
ness  of  the  circumstances  or  be  proved  aliunde.  (Peake  v.  Cautey,  3  McCordy 
107.) 

24)  See  this  rule  illustrated  in  Gowen  &  Hill's  Notes  to  Phil.  Ev.  1016  to  1020. 


[t^ 


Bloom  V.  Bunlick,  (I  HUl,  131.) 
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adjudication  should  conclude,  but  a  description  of  the  person  ;  and,  un- 
less it  was  answered  in  fact,  all  was  yoid.(r)  If  an  army  court  maitial 
arrest,  and  try  a  citizen  of  the  United  States,  not  on  military  duty,  as  t 
spy  ;{s)  or  a  militia  court  martial  fine  a  man,  who  is  by  law  exempt 
from  doing  military  duty,(^)  the  proceeding  is  void.  So,  if  a  U.  S.  court 
martial  condemn  a  militia-man  not  in  actual  service,  but  who  has  been 
only  summoned  to  go  into  service. (t«)  It  is  otherwise,  however,  in  re- 
spect to  a  person  who,  to  exempt  himself,  is  to  do  certain  acts  and  give 
notice.(v)  An  arrest  (and  consequent  trial  by  a  court  martial)  of  an 
inferior  officer,  by  his  superior,  (both  being  under  martial  law,)  made 
under  color,  but  not  within  the  scope  of  military  authority,  as  for  re- 
fusing to  attend  a  writing  school,  established  in  the  army,  or  not  paying 
his  share  of  the  tax  to  the  school  master,  was  held  void  ;  on  the  ground 
that  the  superior  officer  had  no  jurisdiction  of  the  cause.(ti7) 

So  where  a  court  rendered  judgment  against  one,  as  an  administrator, 
who  was  appointed  such  by  the  ordinary  while  an  executor  was  absent, 
who  had  a  right  to  act :  held  void,  on  the  ground  that  the  ordinary  had 
no  right  to  appoint  an  administrator,  while  there  was  an  executor  living; 
though  he  might  be  incapable  of  acting  by  reason  of  absence.(x)  There 
the  ordinary  had  no  jurisdiction  of  the  cause,  and  the  court  who  render- 
ed the  judgment,  had  neither  jurisdiction  of  the  person  proceeded  against, 
nor  the  property  levied  upon  under  their  execution,  and  hence  all  the 
proceedings  were  void.  Where  the  trustees  of  a  school  district  levj  t 
tax  on  a  person  or  property  not  taxable,  and  issue  their  warrant,  it  will 
not  even  protect  the  collector,  (y) 

So,  where  a  statute  imposed  taxes  on  residents  of  the  town  only,  the 
assessors  were  held  liable  in  trespass  for  levying  a  tax  on  lands  lying  in 
the  town,  their  owner  residing  in  another.(2;) 

The  individual  proceeded  against  must,  in  general,  be  notified  in  some 
legal  form,  in  order  to  give  the  court  or  magistrate  jurisdiction  over  him. 
Thus,  if  a  justice  should  give  judgment  without  process  or  appearance, 
the  whole  would  be  void. (a)  So,  where  one  pretended  to  have  authori- 
ty to  confess  judgment  without  process,  but  had  not.(b)  A  judgment 
cannot  legally  be  entered  on  confession,  unless  the  defendant  is  brought 


>)  6  Cowen,  234,  237.  (y)  13  John.  444,  and  fee  1  H.  Bl.  flB. 

'•)  12  John.  257.  4  Taunt  634. 

[t)  3  Cranch,  331.  («)  11  Mati.  R.  220.    5  Mason,  497. 

(u)  19  John.  7.    20  id.  343.  (a)  Per  Spencer,  Cb.  J.,  19  Jobo.  41. 

v)  11  id.  83.  6  Verm.  R.  586. 

[w)  4  Taunt.  66.  (h)  15  John.  244. 
[x)  8  Cranch,  10. 
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in  by  process,  or  volantarily  appears  in  court j  and  confesses  judgment. 
Authority  given  to  the  justice,  at  an  accidental  meeting  in  the  street j  to 
enter  judgment,  is  not  sufficient.  And  where  a  judgment  was  thus  en- 
tered, execution  issued,  and  property  sold  in  virtue  of  it,  held,  in  an  ac- 
tion by  the  purchaser  to  recover  the  property,  that  the  whole  was  a  nul- 
lity ;  and  that  no  title  could  be  made  under  the  judgment.(c)  The  judg- 
ment of  a  justice  against  two  persons,  on  the  voluntary  confession  of 
one,  without  process,  was  held  to  protect  the  justice,  being  a  mere  error ^ 
and  not  want  of  jurisdiction,  as  to  the  one  not  appearing.((f) 

But  this  notice  need  not,  in  all  cases,  be  personal.  The  legislature 
may  prescribe  what  notice  shall  be  sufficient.(26)  Thus,  in  suits  com- 
menced by  attachment,  of  which  we  shall  hereafter  have  occasion  to 
speak,  personal  service  of  the  process  is  in  certain  cases  dispensed  with, 
and  yet,  the  justice  may  entertain  jurisdiction  of  the  cause  and  render 
judgment.  (537) 

The  process  must  also  be  properly  served,  in  order  to  confer  jurisdic- 
tion. If  process  be  executed  by  a  constable,  not  having  authority,  this 
gives  the  magistrate  no  jurisdiction  of  the  person ;  and  if  he  proceed,  he 
is  liable.(e)  (28)  A  president  of  a  court  martial  was,  in  an  action,  held 
liable  to  refund  a  fine  levied  without  personal  notice  to  the  party.(/) 
The  statute  forbade  the  levying  of  a  fine  until  the  delinquent  should  be 
summoned  ;  and  the  service  of  the  summons  was  by  leaving  a  copy  at 
his  place  of  residence,  he  being  absent.(g)  Under  the  existing  statute, 
personal  service  is  not  necessary. (A)  In  Ohio,  where  resident  freehold- 
ers can  only  be  sued  before  a  justice  of  the  town  in  which  they  reside, 
except  in  special  cases,  the  process  to  be  served  personally,  or  by  leav- 


(c)  8  Wen.  569.    See  15  John.  476.  6  (/)  7  John.  96. 
id.  126.    1  Penn.  R.  15.  (g)  Id.  98. 

(d)  1  South.  74.    But  of  this,  auere.  (k)  1  R.  S  840,  §  22.    Id.  297,  §  19. 
(<)  7  Cowen,  269.    See  also  8  id.  161. 

(26)  But  it  is  a  general  rule  that  where  a  statute  prescribes  the  mode  of  acquir- 
ing jurisdiction  over  the  person,  that  mode  must  be  complied  with  or  the  proceed-^ 
ingB  will  be  a  nullity.    (Bloom  v.  Burdick,  1  Hill,  190.) 

(27)  On  an  appeal  by  the  defendant  from  n  justice's  judgment  rendered  in  favor 
of  the  plaintiff,  it  ap(>eared  from  the  return  that  the  suit  was  commenced  by  attach- 
ment without  a  sufficient  affidavit  and  bond,  and  that  both  parties  were  before  the 
justice  and  joined  issue ;  whereupon  the  common  pleas  rendered  judgment  of  dis- 
continuance against  the  plaintiff,  on  the  g^und  that  the  justice  had  no  jurisdiction 
over  ibe  person  of  the  defendant.  The  supreme  court  held  the  judgment  erroneous ) 
especially  as  the  return  did  not  show  the  objection  to  have  been  taken  before  the 
jusUce.    (Malone  v.  Clark,  2  Hill,  657.) 

(2S)  Process  must  also  be  property  i$$uid»  But  although  process  be  void  be- 
cause of  some  defect  in  the  manner  in  which  it  is  issued,  yet  if  the  defendant  ap- 
pears at  the  return  day  and  does  'not  object,  but  joins  issue  upon  the  merits,  the 
justice's  jurisdiction  over  his  person  will  be  complete.    (2  Hill,  657.) 

Vol.  I.  57 
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ing.a  copy  at  the  defendant's  dwelling  house  or  place  of  abode;  it 
heldy  where  the  return  to  the  process  stated  the  service  to  have  been 
by  leaving  a  copy  at  the  defendant's  last  place  of  residence  in  foim,  thai 
such  return  conferred  no  jurisdiction,  and  was  notice  to  the  justice  and 
party  of  the  defect,  so  as  to  deprive  them  of  protection  for  acts  done  in* 
der  the  judgment.  Otherwise,  however,  as  to  the  constable  serving  the 
execution,  which  was  regular  on  its  face.(t) 

There  must  also  be  jurisdiction  of  the  process,{j)  If  a  justice  issuea 
warrant  to  search  for  stolen  goods,  without  describing  them,  or  partial- 
larizing  the  place  to  be  searched  ;  or  a  warrant  authorizing  the  officer 
to  search  all  suspected  places,  or  all  suspected  persons  ',{k)  or  if  a  jus- 
tice, or  other  court,  merely  having  power  to  issue  process  in  writings 
should  give  order,  by  parol^  to  have  the  party  brought  :oto  court,  to  an- 
swer the  plaintiff ;(/)  in  either  of  these  cases,  the  process  would  be  void, 
and  the  justice,  as  well  as  all  other  persons  and  officers  engaged  in  exe- 
cuting it,  would  be  liable  to  an  action  at  the  suit  of  the  party  aggrieved. 
In  such  cases,  the  jurisdiction  of  the  magistrate,  or  court,  so  far  as  it  de- 
pends on  the  process  or  notice  to  the  defendant,  is  the  same  as  if  there 
had  been  no  process  or  notification.  No  valid  judgment  can  be  rendered. 
The  same  is  true,  in  all  instances,  where  an  inferior  court  has  acted  upon 
process  unknown  to  the  law,  or  which  the  particular  tribunal  could  is 
no  case  use.('in) 

It  is  the  same,  if  a  court  do  an  act  beyond  the  limits  of  its  territo- 
rial jurisdiction — as  if  a  justice  should  issue  process,  or  try  a  cause,  or 
render  judgment  out  of  his  county  ;(n)  any  or  all  of  which  facts  maybe 
proved  by  parol,  and,  for  that  purpose,  the  justice  himself  is  a  compe- 
tent witness,  (o) 

A  judgment  rendered  by  a  justice,  on  a  verdict  received  in  the  absrace 
of  the  plaintiff,  is  not  void,  but  voidable  only ;  and  its  validity  is  not 
inquirable  into  collateraI]y.(p) 

An  appeal  being  regularly  brought  from  a  justice's  judgment,  it  then 
ceases  to  be  a  judgment,  and  no  action  lies  on  it.(9) 

Under  the  old  statute,(r)  it  was  held,  that  where  a  justice  who  was  i 
tavern  keeper,(5)  or  who  lived  in  a  house  where  a  tavern  was  kept,(<) 


(i)  1  Wright,  709.  (n)  Cro.  Car.  21S,  and  tee  5  Eitt, 

(/)  Seel  Conn.  R.  44,  45,  and  the    288.    4  Hawk's  R.  283.    10  Rep.  76, 77. 

ctsee  there  cited  bj  Reeve,  Ch.  J.  (o)  4  Hawk's  R.  283. 

(k)  1  Conn.  K.  40.  (p)  2  Wen.  602. 


? 


7)  Hob.  63.  (9)  1  N.  Car.  L.  Renos. 

>)  See  CowMi  It  Hill's  Notes  to  Ph.        (r)  1  N.  R.  L.  897. 

■  2CBines,  lOf 

8  John.  409. 


100. 


£v.  1000,  and  the  cases  there  referred  to.       (•)  2  Ceines,  108.     18  John.  218. 

(0 
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tried  a  caQse^  all  was  void.  And  even  now,  under  the  revised  statutes/u) 
the  same  conseqaences  would  follow,  should  the  justice  become  an  inn* 
holder  or  tavern  keeper  after  his  election. 

It  may  be  well  to  remark  here,  that  the  consequences  which  flow 
from  this  want  of  jurisdiction  of  which  we  have  been  speaking,  are  not 
merely  such  as  subject  the  participators  in  the  proceeding  to  an  action 
at  the  suit  of  the  party  aggrieved.  One  of  the  most  obvious  of  them  is, 
that  if  the  former  court  had  no  jurisdiction,  the  trial  will  not  bar  a  sec- 
ond suit ;  as  if  it  had  no  jurisdiction  of  the  subject  matter  or  offence.(9) 
Take  the  case  of  an  action  of  assault  and  battery  brought  in  a  justice's 
court,  and  a  judgment  against  the  plaintiff  on  the  merits ;  this  would 
not  operate  as  a  bar  to  a  subsequent  action  for  the  same  cause.(to) 

• 

2.  Of  p&oce£din6S  void  for  ikregularitt  merely. 

2.  Where  a  justice  is  acting  within  his  county,  in  relation  to  a  cause 
and  process  of  which  he  hath  jurisdiction,  and  to  parties  of  whom  he 
hath  also  jurisdiction,  although  he  may  commit  some  irregularity,  for 
which  he  or  the  party  might  be  subjected  to  an  action  of  trespass  ;  yet 
the  officer,  who  is  to  execute  his  process,  would  clearly  be  protected  and 
justified  by  such  process,  unless  it  be  a  nullity  upon  the  face  of  it.(x) 

An  irregularity  is,  either  the  omitting  to  do  something  necessary  for 
the  due  and  orderly  conducting  a  suit  or  legal  proceeding,  or  doing  it  in 
an  unseasonable  time  or  improper  manner. {y) 

Error  is,  where  the  court  or  magistrate  hath  jurisdiction,  and  the  act 
done,  being  judicial,  is  regular,  and  within  such  jurisdiction,  but  there 
is  a  mistake  of  the  law  committed  as  to  the  manner  of  doing  it. 

A  justice  is  limited,  by  the  statute,  to  a  certain  course  of  proceedings ; 
and  unless  those  proceedings  are  adhered  to,  or  waived  by  the  party 
who  has  a  right  to  insist  on  them,  the  judgment  is  irregular  and  void. 
Thus,  suppose  a  justice  should  give  judgment  against  a  man  who  is  not 
in  court,  and  had  had  no  notice  by  summons  to  appear,  the  judgment 
would  be  void,  on  the  ground  of  irregularity.  No  action  of  debt  would 
lie  upon  it,(z)  andi  if  enforced  by  execution,  the  justice  and  plaintiff 
would  be  trespassers,  beyond  all  doubt ;  and,  undoubtedly,  the  same 
consequence  would  follow,  if  he  were  to  give  judgment  before  the  re- 
turn day  of  the  summons  ;  and  so  if  he  should  issue  an  attachment  with- 


(«)  Pe 
(w)  14 


2  R.  S.  169,  §  6,  cited  ante,  p.  83.        (x)  See  £ep.  Dig.  N.  Y.  ed.  vol.  I, 
Per  Shaw,  Ch.  J.,  12  Pick.  502.        pU  2,  275. 


John.  492.  (y)  Tidd,  484. 

(i;)  15  John.  244. 
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« 

out  an  affidavit,(a)  or  boiid.(l)  But  on  the  other  hand,  suppose  the 
parties  to  have  been  before  the  justice,  or  that  the  defendant  had  due  no- 
tice, and  that  the  justice  had  then  given  judgment,  upon  insofficient 
proof,  or  upon  the  evidence  of  the  plaintiff  himself,  in  either  case,  as  be 
is  acting  in  a  judicial  character,  having  jurisdiction,  and  the  proceedings 
being  all  regular,  such  judgment  would  be  erroneous;  it  would  be  trroTj 
not  irregularity  J  and  it  vcrould  be  a  valid  and  binding  judgment,  OBtii 
reversed  by  certiorari  or  on  appeal.  And  so,  though  he  should  give  t 
judgment  for  more  than  Jive  dollars  costs  in  favor  of  the  plaintiff,  be 
being  limited  to  that  amount  by  statute  ;  he  has. power  to  give  judgment 
for  costs  J  and  the  giving  judgment  for  too  much,  is  a  mere  errors  and  not 
such  an  excess  of  jurisdiction,  or  irregularity,  as  would  render  the  pro- 
ceeding void.(i)  And  so,in  the  case  of  the  issuing  an  attachment,  with- 
out an  affidavit,  although  such  act  would  be  void,  yet,  if  he  acted  erro- 
neously, by  issuing  it  on  insufficient  proof,  where  an  affidavit  is  made  aad 
presented  to  him  pursuant  to  the  statute,  this  would  be  merely  error^ 
and  no  irregularity. (c) 

The  mere  fact  that  the  attachment  is  founded  upon  an  affidavit,  is  not, 
however,  in  all  cases  sufficient.  The  proof  contained  in  the  affidavit 
ought  to  be  at  least  colorable^  or  the  justice  will  be  deemed  a  trespas- 
ser.(d)  So  if  the  affidavit  be  entirely  insufficient.(e)  Such  was  held  to 
be  the  law  where  a  justice  issued  an  attachment  upon  an  affidavit  aettiag 
forth  merely  the  belief  of  the  party  applying ;  no  ^^ facts  and  ctrcum- 
stancei^  being  stated,  as  required  by  the  statute.(y) 

A  warrant  was  held  void,  where  it  was  issued  against  a  man  of  a  fam^ 
ily,  without  the  proof  required  by  the  statute  ;  and  the  persons  at  whose 
suit  it  issued  were  adjudged  liable  for  false  impri8onment.(^)  Bat 
where  a  justice  has  authority,  in  certain  cases,  to  issue  a  warrant  withoat 
oath,  and  he  does  so  in  a  wrong  case^  on  account  of  his  ignorance  of  the 
facts,  he  will  not  be  held  responsible  if  be  acts  in  good  faith.(A) 

Process  may  be  void  from  a  defect  of  form.  Thus,  if  a  justice  make 
an  execution  returnable  in  sixty,  where  it  should  be  ninety  days,  it  is 
void.({)  And  the  constable  would  be  liable  for  executing  such  a  pro- 
cess, for  the  defect  appears  upon  its  face.(2) 


(a)  11  John.  175,  and  see  14  id.  246.         (/)  Id.  ib. 
h)  17  id.  146.  (f)  11  John.  444.     1.  Wen.  210. 

cj  Id.  146,  per  curiam.  (A)  6  Wen.  697,  and  see  IS  id.  979. 

a)  11  John.  177,  perThompson,  C.  J.  Id.  46,  48. 
<)  18  Wen.  46.    See  id.  404.    10  id.        (i)  6  Wen.  276,  and  see  9  id.  83& 

(1^  8  Cowen,  206.    See  2  HUl,  657.         (2)  5  Wen.  276.    9  id.  888. 
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A  justice  has  a  right  to  issue  an  execution,  on  t>ath  made  before  or  at 
the  time  of  judgment,  or  at  a  subsequent  time  on  notice  to  the  adverse 
party  ;( j)  and  if  the  plaintiff  take  out  an.  execution  after  judgment  ren- 
dered, not  having  applied  at  the  time  of  judgment,  or  given  notice,  he 
Will  be  a  trespasser ;  although  the  execution  be  issued  on  oath  regular 
in  other  respects. (A;)  And  in  such  a  case  the  justice  also  would  un- 
doubtedly be  liable.  If  a  party  apply,  regularly  and  generally  on  a 
proper  oath,  for  an  execution,  and  the  justice  (without  the  party's  direc- 
tion,) issue  it  against  the  body,  when  it  should  have  been  against  the 
property  only,  the  party  will  in  such  a  case  be  protected. (/) 

A  certiorari  delivered  to  a  justice,  who  was  proceeding  to  try  and  de- 
termine a  forcible  entry  and  detainer,  was  held  to  suspend  his  powers ; 
and  he  was  adjudged  a  trespasser  for  proceeding  to  give  the  party  resti- 
tution, (m) 

For  what  is  merely  error  of  decision,  (jurisdiction  and  irregularity  be- 
ing out  of  the  question,)  no  action  will  lie  against  any  court^  j^g^^  or 
magistrate^  or  any  officer  acting  under  such  authority.(n)  But  for  an 
irregularity,  either  in  a  court  of  record,  or  a  justice's  court,  the  party 
who  commits  the  irregularity,  and  all  those  acting  in  his  behalf,  are 
liable  as  trespassers  ;  for  all  proceedings  subsequent  to  such  irregularity, 
in  a  point  upon  which  they  depend,  are  void,  unless  waived  by  some  act 
of  the  party  who  has  a  right  to  take  advantage  thereof. (o)  But  no  ac- 
tion lies  for  an  act,  under  any  irregular  proceeding  or  judgment  in  a  court 
of  record,  until  the  same  be  set  aside  by  rule  of  the  same  court,  on  mo- 
tion ;(p)  though  it  is  of  course  otherwise,  as  we  have  seen,  with  regard 
to  a  justice's  or  other  inferior  court. 

But  though  there  be  an  irregularity  in  issuing  the  process,  it  will  pro- 
tect the  officer,  in  any  act  he  may  do  under  it,  whether  it  issue  from  a 
justice's  or  other  court ;  and  in  case  of  irregular  process,  issued  by  a  court 
of  record,  none  but  the  party,  his  attorney,  &c.  are  liable ;  for  it  is  con- 
sidered their  act,  and  not  that  of  the  court. (9)  But  this  is  otherwise,  in 
case  of  inferior  magistrates.  They  are  themselves  liable,  as  well  as  the 
party,  &c.  though  their  process  will  protect  the  officer  to  whom  direct- 
ed, as  effectually  as  if  issued  from  a  court  of  record.(r) 


f)  2  R.  6. 179,  §  135.  (0)  See  cases  cited,  Esp.  Dig.  N.  Y. 

*)  19  John.  271.  ed.  vol.  1,  pt.  2,  275. 

'0  7  Cowen,  249.  (p)  8  Gaines,  267. 

m))2  John.  Gas.  27.  (9)  See  cases  cited,  Esp.  Dig.  N.  Y. 

^n)  5  John. 282.    9  id.  895.  3  Gaines,    ed.  vol.  1,  pt  2, 275. 
nd.    18  John.  444.    1  Gaines,  91.    18        (r)  Id.  and  see  2  Gaines,  108. 
John.  486,  437.    4  Bibb,  887. 
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A  constable  must  act  withiD  his  territorial  jurisdiction,  which  is  the 
county  where  "he  is  chosen,  or  he  will  be  a  tre8passer.(*) 

Perhaps  enough  has  already  been  said  in  respect  to  the  protection 
which  is  afforded  officers  in  the  execution  of  process /atr  and  regular 
upon  its  face.     The  converse  of  the  proposition  that  officers  shall,  io 
such  cases,  be  protected,  is  equally  true,  and  they  are  held  liable  for  acts 
done  in  virtue  of  process  void  on  its  face.     Where  the  magistrate  has  no 
jurisdiction  of  the  process ;  as  where  a  warrant  is  to  search  all  suspeci- 
td  places^  the  officer  is  liable  for  executing  it.     So,  if  the  warrant  spt- 
cify  neither  place  nor  goods.     His  ignorance,  if  it  exist,  is  of  law,  which 
shall  not  excuse.(^)     So,  where  a  warrant  shows  a  case  in  which  a  sum- 
mons only  can  issue,  it  will  not  protect  either  magistrate  or  officer.(tr) 
A  constable  was  held  liable  for  executing  a  warrant  directed  in  blank, 
*'  To  any  constable  of •"(^)     So  of  an  execution  issued  and  pur- 
porting to  be  renewed  by  a  justice,  the  renewal  not  being  signed  by  Mn, 
as  required  by  statute,  (to) 

Where  the  defendant  justified  the  taking  of  chattels,  by  judgment  and 
execution  before  a  justice,  though  there  was  a  variance  in  the  sums  men- 
tioned in  the  judgment  and  execution,  the  supreme  court  held  that  they 
would  not,  for  that  reason,  treat  it  as  a  case  where  the  execution  issued 
without  authority ;  but  they  allowed  the  mistake  to  be  shown  by  the 
justice,  and  then  treated  the  recital  as  true.(x)  Justices'  courts  poases 
the  same  powers,  as  to  amendments,  as  courts  of  record  ;(y)  and  in  one 
case,  a  summons  was  held  amendable,  by  altering  the  name  of  one  of 
several  plaintiffs  from  Joseph  to  Jasper^  after  return. (z)  But  an  ezeciH 
tion,  after  it  has  been  executed,  cannot  be  amended. (a) 

3.  Where  the  officer,  haying  procs^ss  to  execute,  exceeds  m$ 

AUTHORITY. 

3.  We  refer,  for  the  most  of  this  head,  to  the  remarks  we  shall  make 
as  to  the  service  of  process.  It  is  proper  to  observe  here,  however,  that 
the  party  who  sues  out  process,  from  a  competent  court,  is  responsiUe 
only  for  the  validity  of  the  process,  and  for  good  faith  in  suing  it  out  ] 
but  is  not  answerable  for  the  acts  of  the  officer  to  whom  it  is  directed 


(9)  1  H.  Bl.  R.  15.  (10)  2  R.  S.  180,  §  143.    12  Wen.  145. 

(0  1  Conn.  R.  40,  43,  44.    13  Mau.  (x)  4  Wen.  568,  and  see  2  id.  446.  4 

R.  286,  288,  289.  id.  585. 

(u)  2  Str.  1002,  and  see  5  Wen.  170,  (y)  2  R.  S.  158,  §  I.    10  Wen.  SIS, 

181,  per  Marcy,  J.    6  id.  438.    12  id.  215. 

499.  («)  Id. 

(«)  AddU.  R.  876.  (a)  5  Wen.  876. 
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and  delirered,  by  him,  beyond  the  authority  of  the  precept,  unless  done 
by  his  direction.  Thus,  if  a  sheriff  serve  an  attachment,  execution  or 
other  process  after  the  return  day,  without  the  direction  of  the  plaintiff, 
the  officer  alone  is  accountable  ;  and  if  a  subsequent  assent,  on  the  part 
of  the  plaintiff,  would  make  him  a  party  to  such  trespass,  of  which  there 
appears  to  be  some  doubt,  yet  it  should  be  plainly  and  clearly  proved. (b) 
The  same  remark  will  apply  to  a  justice,  issuing  his  process  to  a  consta- 
ble. He  is  not  accountable  for  the  constable's  abuse  of  his  authority  ;  as 
if  a  constable  should  take  the  defendant's  arms  and  accoutrements,  upon 
an  attachment.(c) 

One  word,  however,  in  this  place,  as  to  the  rights  acquired  under  a 
delivery  of,  or  levy  upon,  an  execution  ;  which,  from  the  frequent  con- 
flict of  those  rights  with  other  claims,  often  give  rise  to  the  action  of 
trespass,  or  trover.  We  shall  see,  in  its  proper  place,  what  constitutes 
a  levy  upon  an  attachment  or  execution  ;  and  what  I  propose  mainly  to 
notice  here,  is,  certain  properties  in  a  sheriff's  execution,  issued  out  of 
the  supreme  court,  or  common  pleas,  called  z,  fieri  facias^  by  which  it  is 
distinguished  from  a  justice's  execution,  in  its  operation  upon  the  goods 
and  chattels  of  the  defendant.  These  writs  of  fieri  facias  are  frequently 
tested  (witnessed  and  dated)  back,  at  a  day  long  preceding  the  time  of 
their  issuing.  If  issued,  when  the  court  out  of  which  they  issue,  is  in 
session,  they  should  be  tested  as  of  some  day  in  that  term  ;(d)  but  if 
issued  in  vacation,  they  should  always  bear  teste  as  of  some  day  in  the 
preceding  term.  In  either  case,  however,  the  teste  day  must  not  be 
later  than  the  second  Saturday  in  term.(6)  They  are  made  returnable 
at  some  day  in  the  same  term  at  which  they  issue,  or  at  the  next  term 
thereafter,  not  beyond  the  second  Saturday.(y)  If  issued  in  vacation, 
they  are  usually  returnable  the  next  term.(g) 

At  common  law,  this  writ  oi  fieri  facias^  upon  its  being  delivered  to 
the  sheriff,  had  a  retroactive  effect,  and  bound  all  the  goods  and  chattels 
of  the  party  against  whom  it  issued,  from  the  teste.  So,  that  where  a 
defendant  had  sold  his  goods  and  chattels,  or  any  of  them,  there  being  a 
judgment  against  him,  although  the  purchaser  acted  in  perfect  good 
faith,  and  gave  a  full  consideration  for  them,  yet  upon  ^  fieri  facias  de- 
livered to  the  sheriff,  several  months  afterwards,  he  might  levy  upon 
and  take  these  goods  and  chattels,  so  sold,  out  of  the  hands  of  the  pur- 
chaser, and  sell  them  to  pay  the  judgment  debt. (A)     And  this,  although 


(6)  9  John.  117.  (/)  Id. 

(c)  14  id.  246.  U)   Sec  9  John.  386.  2  Burr.  1087. 

(<2)  16  id.  145.  W  12  John.  406,  per  Spencer,  J.  U 

(0  2  R.  S.  123,  §  5;  Wen.  550, 561,  per  Nelson,  J. 


456  OF  THE  ACTION  OF  TRESPASS. 

the  purchaser  had  do  notice  vrhaterer  that  there  was  any  judgment 
against  the  ve'hdor.  To  remedy  the  evil  and  injustice  which  frequeotlj 
happened  under  this  rule,  the  29th  Charles  2,  ch.  3,  §  16,  was  passed, 
which  enacted  that  "no  writ  otji.fa.  or  other  writ  of  execution  shall 
bind  the  property  of  the  goods  of  the  party  against  whom  such  writ  of 
execution  issued  forth,  but  from  the  time  that  such  writ  shall  be  deiiT- 
ered  to  the  sheriflf,"  &c.  Our  old  statute,  (1  R.  L.  of  1813,  p.  501, 
§  6,)  is  substantially  a  copy  of  this  act.  The  revised  statutes  coDtaia  a 
similar  provision  ;(t)  under  which,  provided  they  stopped  there,  the 
personal  property  of  a  defendant  would  be  bound  from  the  time  of  die 
delivery  of  the  execution,  and  the  officer  might  pursue  and  take  posses- 
sion of  it,  although  it  was  afterwards  sold,  and  in  the  hands  of  a  booa 
fide  purchaser. (^*)  But  the  revised  statutes  have  gone  still  further  in 
relaxation  of  the  common  law  rule,  by  proriding,(A:)  that  the  title  of 
any  purchaser  in  goodfaith,  of  any  goods  or  chattels,  acquired  prior  to 
the  actual  levy  of  any  execution,  without  notice  of  such  execution  be- 
ing issued,  shall  not  be  divested  by  the  fact  that  such  execution  bad  been 
delivered  to  an  officer  to  be  executed,  before  such  purchase  was  made. 
It  will  be  seen  that  this  provision  is  intended  for  the  protection  of  ioM 
fde  purchasers  only,  and  does  not,  therefore,  conflict  with  the  preceding 
section,  to  which  we  have  just  referred,  which  enacts  that  goods  shall 
be  bound  only  from  the  time  of  the  delivery  of  the  execution.  One  sec- 
tion has  reference  to  the  rights  of  the  party,  and  all  other  persons  ex- 
cept bona  fide  purchasers ;  the  other  applies  to  the  rights  of  purckasert 
in  good  faith.  For  instance,  suppose  I  have  an  execution  against  the 
property  of  A.  From  the  moment  that  my  execution  is  delivered  to  the 
sheriff,  the  goods  of  A.  are  bound  in  his  hands,  and  so  far  as  he  is  con- 
cerned, the  sheriff  would  be  safe  in  neglecting  to  make  an  actual  levy 
until  the  return  day.  But  suppose  B.,  not  knowing  of  the  execution, 
should  purchase  A.'s  property,  no  levy  having  been  made ;  then,  ac- 
cording to  the  provisions  of  the  revised  statutes,  the  goods  would  be  no 
longer  bound,  and  B.  would  acquire  a  good  title.  But  if  B.  should 
purchase,  with  notice  that  my  execution  had  been  issued,  still  the  goods 
would  be  bound,  and  his  property  in  them  would  be  divested  by  a  levy 
under  the  execution.  So,  if  he  should  purchase  after  levy.  And  any 
levy  which,  in  law,  is  valid  against  the  defendant  in  the  execution, 
and  will  justify  a  sale  under  it,  will  operate  to  defeat  a  subsequent  por^ 
chase,  though  bona  fide  and  for  a  valuable  consideration. (/) 


(t )  2  R.  S.  989,  §  13.  (k)  2  R.  S.  289,  §  17. 

(/)  See  11  Wen.  550,  per  Nelson,  J.       (/)  11  Wen.  551,  per  NelMm,  J. 
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Irrespective  of  any  statute  regulation  on  this  subject,  where  goods  are 
fraudulently  purchased  for  the  purpose  of  keeping  them  6ut  of  the  reach 
of  an  execution,  and  this  can  be  distinctly  shoWn,  the  officer  may  pursue 
the  goods  and  levy  Upon  and  sell  them,  although  in  the  actual  possession 
of  the  fraudulent  purchaser,  and  whethet-  before  or  after  execution  issued. 
However,  mere  knowledge ^  in  the  purchaser^  of  a  judgment  against  the 
vendor,  at  the  time  of  sale,  will  not,  of  itself,  reader  the  sale  fraudulent  or 
void  ;  but  if  he  knows  of  the  judgment,  and  purchases  with  the  view  and 
for  the  purpose  of  defeating  the  creditor's  execution,  it  is  fraudulent,  and 
the  sale  is  void,  notwithstanding  a  full  price  has  been  paid  by  the  pur- 
chaser.(m)  This  was  held,  where  the  judgment  upon  which  ejcecution 
issued  was  two  years  old.  The  question  arose  in  an  action  against  the 
sheriiT,  by  the  vendee  of  the  defendant  in  the  execution^  for  seizing  and 
selling  the  goods  from  out  of  his  possession,  by  virtue  of  an  execution 
which  was  not  issued  or  delivered  to  the  sheriff  until  after  the  sale  to  the 
plaintiff.(n)  This  subject  w^ill  be  more  fully  discussed  hereafter,  under 
its  appropriate  head,  when  we  come  to  speak  of  Executions  generally. 
Enough  has  here  been  said  for  the  purpose  to  which  our  remarks  are 
How  directed. 

Neither  at  common  law,  or  by  statute,  is  the  property  of  a  defendant 
divested  by  the  delivery  of  Bfi.fa.;  and,  of  course,  the  sheriff  has  no 
property  in  the  goods,  which  will  enable  him  to  maintain  trespass  or 
tirover,  against  a  person  who  takes  and  converts  such  goods,  unless  he 
have  made  an  actual  levy  upon  them.(o)  What  is  meant  by  the  goods 
being  bound,  is  merely  that  the  sheriff  has  a  right  to  levy  upon  them, 
and  thereby  acquire  a  property  in  them.(p)  But  should  he  omit  to  do 
this,  till  after  the  return  day  of  the  execution,  he  loses  all  right,  and 
cannot  afterwards  make  a  levy,  or  otherwise  reclaim  either  the  goods  or 
the  price  of  them  ^{q)  though,  vrhere  he  has  levied  in  time,  he  may 
complete  it  by  sale,  after  the  return  day.(r)  Thus,  a  sale  after  the 
sheriff  has  received  the  execution,  or  any  other  disposition  of  the  goods, 
after  the  teste,  remains  altogether  unaffected  and  uninfluenced  by  the 
execution  ;  and  indeed  the  property  in  the  goods  which  remain  in  the 
defendant's  hands,  continues  unchanged  until  levied  upon  by  the 
sheriff.  (5) 


»  S  John.  446.  (9)  Id. ;  and  see  2  Gaines,  S4S.    9 

^n)  Id.    See  also  12  id.  320.  Jdhn.  132.    13  id.  255. 

[o)  12  id.  407,  per  Spacer,  J.  2  Eq.        (r)  2  Caintfs,  243. 
Gas.  Abr.  381.    4  East,  536,  537,  pei*       (s)  Id. ;  and  see  8  East,  474.    Taj' 

Ld.  Ellenboiougfa,  Ch.  J.  Ittr's  R.  131«    See  also  4  Cowetti  461. 

(p)M. 
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Upon  this  principle  is  it,  that  where  a  sheriff  has  two  writs  of  fieri  fi^ 
das  delivered  to  him,  yet,  it  he  make  the  first  levy  upon  the  one  irhicb 
is  the  last  delivered^  and  sell  the  goods  upon  such  junior  executioti,  the 
sale  is  a  valid  one,  as  it  regards  the  purchaser  under  it^  who  may  hoU 
the  goods  which  he  buys,  and  the  plaintiff  in  such  younger  executioo  ii 
entitled  to  the  mohey  arising  from  the  sale,  notwithstanding  the  older 
execution  in  the  sheriff's  hands,  at  the  time  of  the  levy  and  sale.  The 
plaintiff,  in  the  older  execution  must,  in  this  case,  seek  his  remedy 
against  the  sheriff  only,  who  ought,  unless  there  be  some  circumstaoces 
to  excuse  him,  (a  direction  from  the  plaintiff  not  to  levy,  for  instaoce,) 
to  give  the  itxeoution  first  delivered  to  him,  the  preference. (/)  On  this 
subject,  Woodworth,  J.  in  delivering  the  opinion  of  the  supreme  court ia 
the  case  of  Marsh  v.  Lawrence,  (4  Cowen,  461,  468,  469,)  remarks: 
^^  It  is  well  settled,  that  if  two  writs  oi  fieri  facias  are  delivered  to  the 
sheriff,  and  he  sells  under  the  junior  execution,  such  sale  cannot  be 
avoided,  and  the  party  has  no  remedy  but  against  the  sheriff  The 
property  of  the  goods  is  bound  by  the  sale,  and  cannot  be  taken  by  the 
execution  first  delivered.  The  reason  given  is,  ^  that  sales  made  by  the 
sheriff  ought  not  to  be. defeated  ;  for  if  they  were,  no  man  woald  bay 
goods  levied  upon  by  a  writ  of  execution.'  (1  Ld.  Raym.  252.  4  East, 
623.     12  John.  163,403.) 

^^  If  this  principle  be  sound,  it  follows,  that  any  junior  execution,  first 
levied,  and  a  sale  under  it,  confers  a  good  title  on  the  purchaser.  If  the 
executions  are  in  the  hands  of  the  same  officer,  the  plaintiff  in  the  first 
execution  has  a  perfect  remedy  against  him ;  for  it  is  his  duty  to  sell  on 
the  first ;  and  if  he  does  not,  he  is  answerable.  If  the  executions  are  in 
the  hands  of  different  officers,  the  liability  of  the  sheriff  to  whom  the 
first  execution  was  delivered,  would  depend  on  the  question,,  whether  be 
had  been  guilty  of  negligence  in  not  having  made  a  levy  before  the  sale 
Under  the  second  execution.  If  there  be  no  negligence,  I  apprehend  the 
party  would  be  without  redress,  unless  the  money  produced  by  the  sale 
undet  the  second  execution  happened  to  remain  in  the  hands  of  the 
sheriff  when  an  application  was  made  to  the  court  for  a  rule  directing  to 
Whotti  it  should  be  paid  over.  This  was  done  in  Lambert  v.  Paulding, 
(18  John.  311.)  tf,  however,  it  should  appear  that  the  money  actually 
raised  on  the  second  execution  had  been  paid  over  to  the  plaintiff  in 


(t)  1  Oonn.  R.  85.    1  U.  Raym.  261,    Coweo,  592.    4  id.  461. 
S.  C.    1  Silk.  aiO»  a  C.    see  alio  1 
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that  execution,  this  remedj  would  fail ;   and,  coosequently,  the  lien 
arising  from  the  first  delivery  would  become  ineffectual." 

It  is  to  be  observed,  that  these  remarks  apply  only  to  the  duties  and 
liabilities  of  sheriffs  and  other  officers  executing  the  process  of  courts  of 
record.  As  between  creditors  having  different  executions  in  the  hands 
of  one  or  more  officers,  the  court  from  which  they  issue  may  direct  such 
application  of  the  proceeds  of  the  sale  as  they  shall  deem  just  and  rea- 
sonable I  but  the  title  of  purchasers  acquired  under  execution  sales  will 
not  be  divested  ;  resort  must  be  had  to  the  sheriff,  and  not  to  the  pur- 
chaser, for  redress,  If  a  constable,  by  virtue  of  a  justice's  execution, 
should  levy  and  sell,  after  delivery  of  ^fi.fa.  to  the  sheriff,  but  before 
a  levy  under  it,  the  title  of  the  purchaser  in  such  case  would  not  be  dis- 
turbed, neither  could  any  court  require  the  constable  to  pay  over  the 
proceeds  to  the  senior  execution  creditor,  even  if  the  avails  should  re- 
main in  his  hands  ;  nor  would  an  action  lie  against  him.  This  was  the 
law  before  the  revised  statutes.(u)  But  then  it  was  necessary  that  a 
sale  should  actually  have  been  made.  A  levy  was  not  sufficient.  There- 
fore, in  one  case,(t?)  where  a  justice's  attachment  had  been  levied  after 
delivery  oi^fi.fa,  to  the  sheriff,  who  on  the  same  day  levied  his^./a. 
on  the  same  goods,  and  the  question  was  submitted  to  the  supreme  court 
which  process  should  take  preference,  and  to  whom  the  proceeds  of  the 
sale  should  go,  (the  property  having  been  sold,  by  agreement  of  parties, 
by  the  sheriff,)  the  court  held  that  the^./rr.  must  take  preference. 

The  same  rule  prevails  in  respect  to  executions  from  courts  of  record. 
The  revised  statutes  enact,(u?)  that,  "  if  there  be  several  executions 
issued  out  of  a  court  of  record,  against  the  same  defendant,  that  which 
shall  have  been  first  delivered  to  an  officer  to  be  executed,  shall  have 
preference,  notwithstanding  a  levy  may  be  first  made  under  another  ex- 
ecution ;  but  if  a  levy  and  sale  of  any  goods  and  chattels  shall  have 
been  made  under  such  other  execution,  before  an  actual  levy  under  the 
execution  first  delivered,  such  goods  and  chattels  shall  not  be  levied 
upon  or  sold  by  virtue  of  such  first  execution."  Under  this  provision 
no  doubt  remains  as  to  which  execution  shall  take  preference,  and  as  a 
consequence,  which  creditor  is  entitled  to  the  proceeds  of  sale.  Surely, 
if  the  senior  execution  has  preference,  then  the  senior  execution  creditor 
should  have  the  avails  of  the  sale,  and  the  court  from  which  the  execu- 
tion issued  would  direct  the  sheriff  to  pay  it  over  accordingly,  provided 
it  remamed  in  his  hands ;  and  if  he  had  paid  it  to  the  other  execution 


8)W. 


Cowen,  461,  469.  (io)  2  R.  S.  289,  §  14. 
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creditor,  then  undoubtedly  an  action  might  be  maintained  against  the 
sheriff. 

The  3ame  rule  prevails,  where  there  are  one  or  more  executions,  and 
one  or  more  attachments  against  the  property  of  the  same  defendant,  or 
where  there  are  several  attachments,  in  determining  the  preference  of 
such  execution  or  attachment.(x) 

It  is  clear,  also,  that  under  the  section  of  the  statute,  above  quoted, 
the  titl^  of  a  purchaser  at  an  execution  sale  would  be  protected ;  and 
such  was  manifestly  the  intention  of  the  legislature. 

But  we  proceed  further,  to  notice  the  difference  between  an  ezecuttOD 
issued  out  of  th^  supreme  court  or  common  pleas,  and  a  justice's  execu- 
tion or  9ttachment,  in  regard  to  their  operation  upon  the  property  of  the 
defendant  and  the  rights  of  officers  and  execution  creditors. 

Suppose  a  sheriff  receive  a  fieri-  facias  to-day,  at  your  suit,  against 
John  Doe.  After  this,  and  during  the  life  of  your  fi.  fa.^  I  sue  out  an 
attachment  against  the  property  of  Doe,  or  obtain  judgment  and  execu- 
tion against  him  before  a  justice,  either  of  which  I  deliver  to  a  consta- 
ble, who  levies  my  attachment  or  execution  upon  the  goods  and  chattels 
of  Doe  before  the  sheriff  levies  yowrfi.fa, :  does  your  execution  so  far 
bind  the  property  of  Doe,  being  delivered  to  the  sheriff  before  I  got  my 
process  into  the  hands  of  the  constable,  as  to  enable  the  sheriff  to  di- 
vest my  right,  seize  the  goods  of  Doe,  and  take  them  away  from  my 
constable  1 

Before  the  revised  statutes,  as  has  already  been  remarked,  if  a  sheriff's 
execution  came  to  his  hands,  and  afterwards  a  levy  should  be  made  un- 
der a  justice's  execution,  and  the  constable  should  goon  and  «e//, before 
levy  by  the  sheriff,  the  sale  would  be  good.  Such  was  the  rule  laid 
down  by  Lord  £lIenborough,  in  the  case  of  Payne  v.  Drewe,(y)  cited 
at  length  in  the  first  edition  of  this  treatise,  and  recognized  as  law  by 
our  supreme  court,  (z)  The  rule  was  this  :  That,  where  there  are  seve- 
ral authorities,  equally  competent  to  bind  the  goods  of  a  party,  when 
executed  by  the  proper  officer,  they  shall  be  considered  as  effectually, 
and  for  all  purposes,  bound  by  the  authority  which  first  actually  at- 
taches upon  them  in  point  of  execution,  and  under  which  an  execuium 
shall  have  been  first  executed.  This  case,  of  itself,  does  not  decide  that 
a  bare  levy  under  a  junior  execution  will  bind  as  against  a  subsequent 
levy  in  virtue  of  an  execution(3)  previously  delivered.     It  holds  the 


2  B.  S.  289,  §  15.  («)  12  John.  40d. 

4  East,  523. 
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C3)  The  proccif  was  not  an  execution ;  it  was  a  Btqaetiratim  usued  ovt  of  U» 
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ooctrine,  and  no  more,  of  the  subsequent  case  of  Marsh  v.  Lawrence, 
before  cited.  That  is,  that  the  execution  which  shall  have  been  first 
executed^  (not  first  levied  ;  for  such  a  process  cannot  be  said  to  be  exe- 
cuted until  both  a  levy  and  sale  under  it,)  shall  bind.  However,  not- 
withstanding this,  the  court  expressly  held,  in  Payne  v.  Drewe,  that  the 
sheriff,  by  executing  the  junior  execution,  would  not  have  subjected 
himself,  either  civilly  or  criminally,  to  any  inconveniences  ;(a)  hence 
he  might  safely  and  legally  have  levied  on  the  goods.  This  being 
granted,  the  moment  that  the  levy  was  made,  the  goods  would  have  been 
reduced  into  the  custody  of  the  law^  (for  a  levy,  if  proper  and  legal,  will 
have  that  effect,)  and  then,  according  to  the  ancient  principle,  they 
would  have  been  beyond  the  reach  of  seizure  by  any  other  execution  or 
by  distress,  (i) 

Happily,  we  are  no  longer  left  to  rely  upon  the  decisions  of  our  courts, 
for  a  solution  of  the  difficulties  which  have  so  long  surrounded  this  ques- 
tion. It  is  expressly  provided  by  the  revised  statutes,(c)  that  any  exe- 
cution or  attachment  issued  out  of  any  court  not  being  a  court  of  record, 
if  actually  levied^  shall  have  preference  over  any  other  execution  issued 
out  of  any  court,  whether  of  record  or  not,  which  shall  not  have  been 
previously  levied. (d) 

This  section  of  the  statute,  as  well  as  the  authorities  to  which  we  have 
referred,  enables  us  to  answer  the  question  above  propounded,  unquali- 
fiedly in  the  negative. 

The  above  rule  of  Lord  Ellenborough,  sanctioned  as  it  has  been  by 
our  own  courts,  will,  irrespective  of  the  statutory  provisions  to  which 
we  have  referred,  obviously  have  a  very  extensive  operation  ;  embracing 
seizures  or  distresses  for  rent,  and  of  goods  damage  feasant^  as  well  as 
warrants  for  seizing  goods  under  the  militia  law,  tax  law,  common  school 
law,  &c.  &c. 

Before  we  close  this  head  of  trespass  upon  real  property,  it  may  be 
well  to  remark,  that  it  was  formerly  supposed  this  action  would  lie 
against  a  party,  who  took  out,  and  entered  another's  close,  under  a 
search  warrant  ib  search  for  stolen  goods,  in  case  no  goods  were  found 
in  the  place  searched. (e)     However,  upon  a  careful  examination  of  the 


(a)  4Ea8t,  545,  per  Ld.  Ellenborough.        (d)  See  18  John.  251,  per  Tates,  J. 

(6)  Show.  173,  per  Holt,  C.J.   Willes,        (0  2  Hawk.  P.  C.  ch.  18,  §  17. 

136,  per  Willes,  Ld.  Ch.  J.    Co.  Litt.     "^     ^ ^     ■*" 

47,  a.  2 

(c)  2  R.  S.  289,  §  16. 


I  a)  see  lo  jonn.  zoi,  per  Yates,  j. 

(0  2  Hawk.  P.  C.  ch.  18,  §  17,  n, 
(6.3  2  WiU.  291,  2.  11  St.  Tr.  321. 
2  Hale's  P.  C.  118,  116, 150, 151. 


court  of  chancery ;  but  Lord  BHenborouj^,  for  the  sake  of  the  argument)  concede4 
that  it  had  nil  the  binding  force  o(^fi.Ju. 
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cases  which  were  supposed  to  justify  this  notion,  our  supreme  eonrt 
came  to  the  conclusion,  thsit  no  such  principle  of  law  existed  ;  that  the 
authorities  did  not  support  the  doctrine  imputed  to  them  ;  and  hence 
they  held,  that  the  action  would  not  Ue.(/) 

It  was  never  supposed  that  either  the  magistrate  who  issued  the  ynr- 
rant,  or  the  officer  who  executed  it,  could  be  made  liable  in  this,  or  asj 
other  form  of  action,  in  default  of  finding  the  goods,  provided  they  pe^ 
formed  their  respective  duties  in  the  manner  required  by  )a\v.  Tbos, 
the  magistrate  would  be  justified,  if  the  following  circumstances  are 
complied  with  :  1.  An  oath,  that  the  personal  property  has  been  stolen 
or  embezzled ;  but  it  is  not  necessary  for  the  warrant  to  recite  who 
owns  the  stolen  goods.(g)  2.  The  person  complaining  must  stale,  im* 
der  oath,  that  he  suspects  that  such  property  is  concealed  in  a  particakr 
house  or  place ;  and  the  reasons  for  such  suspicion  should  also  be 
stated.(A)  The  constable,  or  other  officer  to  whom  it  is  directed,  (and 
it  must  be  directed  to  the  sheriff  of  the  county,  or  any  constable  or  ma^ 
shal  of  the  town  or  city,)  will  be  justified,  if  he  execute  it  in  the  day 
time  ;  though,  if  there  be  positive  proo/*  that  the  property  is  concealed 
in  any  particular  house  or  place,  then  it  may  be  executed  in  the  night 
time ;  even  though  the  goods  be  not  found  at  the  place  of  search.(t) 
The  warrant  cannot  be  executed  by  a  private  citizen  ;  it  roust  be  dooe 
by  a  public  officer.(y)  This  does  not,  however,  preclude  the  oflScer 
from  taking  with  him  necessary  assistance.  Indeed,  it  would  be  proper 
that  the  complainant  or  owner  should  be  present  for  the  purpose  of  iden- 
tifying the^property.(A:) 

In  point  of  form,  it  would  be  well  that  the  warrant  should  recite  the 
complaint,  and  the  proof  on  which  it  is  grounded.  This  is,  howeTer, 
not  absolutely  necessary,  as  the  section  of  the  statute  prescribing  the 
substance  of  the  warrant  does  not  require  it ;  beside,  the  complaint  need 
not  be  in  writing,  though  it  Mrould  be  well  that  it  should  be  so,  as  veil 
for  the  justice's  own  security  as  for  other  reasons.  The  warrant  shoold 
particularly  designate  the  place  to  be  searched,  and  particularly  descrAe 
the  property  for  which  search  is  to  be  made.(/)  But  the  clause  nsmJly 
inserted  in  warrants  issued  before  the  revised  statutes,  directing  the  off- 
cer  to  bring  the  person  in  whose  custody  the  stolen  property  might  be 
found,  before  the  magistrate,  should  be  omitted. (m)     The  warrant  may 


/)  6  Wen.  S82, 883  to  386.  (4)  2  R.  S.  625,  §  98. 


g)  10  John.  265.  (k)  See  Edw.  Treat  9d  ed.  p.  979, 

>)  Id.    2  IL  S.  625,  §  25.    2  Hale'e  (1)  2  R.  &  625,  §  26. 

P.  C.  150.    Edw.  Treat  9d  ed.  p.  275.  (m)  Edw.  TMt  9d  ad.  p.  fTdw 
(f)  Id.    Ibid.    2  R.  S.  625,  §  26. 
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authorize  a  search  in  the  night  time,  in  the  single  case  above  men- 
tioned, (n) 

The  officer  executing  it,  may,  for  that  purpose,  break  open  either  the 
outer  or  inner  door  of  the  house  to  be  si  arched,  after  dem.  nding  admit- 
tance and  being  refused,(o)  and  so  he  may  break  open  trunks,  cheats  or 
boxes,  if  the  key  be  refused  on  demand. (p)  It  is  proper  to  notice,  that 
the  various  privileges  from  arrest  as  to  person,  time  and  place,  which 
vfe  shall  have  occasion  to  notice  in  relation  to  the  execution  of  civil 
process,  do  not  exist  in  case  of  criminal  warrants  for  arrests  in  any  in- 
staDce.(9) 

1 1  ave,  thus  far,  avoided  the  discussion  of  the  various  conflicting  claims, 
which  frequently  arise  between  heirs  and  personal  representativesj  be- 
tween reversioners  and  remainder-men  and  their  heirs  on  the  one  hand, 
and  particular  tenants  and  their  personal  representatives  on  the  other, 
in  relation  to  fixtures,  timber,  emblements,  &c.  and  all  questions  of  the 
like  nature.  And  I  shall  pursue  the  same  course  hereafter  ;  because  an 
investigation  of  these  rights  necessarily  involves  questions  of  title  to  the 
lands  with  which  they  are  connected,  which  questions  are  forbidden  to  a 
Justice,  according  to  the  notion  of  his  jurisdiction,  which  we  advanced 
at  the  outset.(r) 

It  is  proper  to  remark,  in  closing  this  head  of  trespass  upon  real 
property,  that  under  the  statute  in  force  previous  to  the  revision ,(^)  the 
power  of  a  justice  to  try  the  title  of  real  estate,  was  confined,  by  the 
terms  of  the  act,  to  a  single  instance,  and  that  instance  must  have  arisen 
in  a  particular  form  of  action  ;  viz.  trespass  on  lands^  &c.  A  title  is 
defined  to  be,  the  means  whereby  the  owner  of  lands  hath  thejnst  posses- 
sion of  his  property,{t)  And  there  are  several  stages  or  degrees  requi- 
site to  form  a  cofh,plete  title  to  lands  and  tenements.(tt)  *  These  are  di- 
vided into  a  naked  possession^  a  right  of  possession^  a  mere  right^  and  a 
mere  right  joined  vnth  actual  possession,{v)  Of  these  four  degrees  of 
tUlej  the  lowest  and  most  imperfect  is  the  mere  naked  possession^  or  ac- 
tual occupation  of  the  estate,  which  may  happen  in  a  variety  of  ways, 
-without  any  right  of  possession  to,  or  right  of  property  in,  the  subject 
of  controversy.  But  in  the  mean  time,  till  some  act  be  done  by  the 
rightful  owner  to  divest  such  possessioti,  though  it  be  wrongful,  it  is 


(n)  2  R.  S.  625,  §  27.    For  forms  of  (4^)  Ante,  p.  41  to  44,  and  aee  Coxe's 

wftTtants,  tee  Barbour'i  Mag.  Crim.  Law,  R;  177.    Id.  217. 

S6S,  566  ;   Edw.  Treat.  2d  ed.  pp.  275,  (a)  1  R.  L.  of  1813,  p.  387,  §  1. 

276.    DtckiDaon'i  Jusdce,  505.  (t)  1  Inst.  845. 

(o)  1  Conn.  R.  40.    10  Joha.  263.  (u)  2  Bl.  Com.  196. 

p)  See  1  Chit  Gr.  Law,  66.  (o)  Id.  105  to  199. 

'q)  Sm  id.  12. 
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prima  facie  evidence  of  legal  title  in  the  possessor  ;(ii')  and  if  the  de- 
fendant mean  to  do  away  this  evidence,  by  showing  the  right  to  be  in 
another,  he  must  interpose  his  plea  of  title,  in  the  manner  we  shall  here- 
after notice.  By  the  act  to  which  we  have  referred,  this  right  of  m- 
quiring  thus  far  into  title^  was  confined  to  the  action  far  an  injury  to 
the  lands,  by  the  commission  of  a  trespass.  Such  was  the  plain  meuh 
ing  of  the  statute,  which  prohibited  a  justice  ^rom  taking  cognizance  (f 
any  action^  wherein  the  title  of  lands  should  in  any  wise  come  in  ques* 
tion,  except  as  aforesaid^  and  which  provided,  that  eVen  in  this  actioo^ 
where  any  thing  beyond  this  lowest  species  of  title,  was  broaght  ia 
question,  it  should  be  done  by  a  special  plea  oftitUj  which,  of  itself, 
removed  the  cause  to  a  higher  tribunal. (x) 

An  alteration  has  been  effected  by  the  revised  statutes  in  regard  to 
the  power  of  justices  over  actions  of  trespass  involving  questions  of  title 
to  lands.  The  verbiage  of  the  statute  is  different  from  that  of  the  act 
above  refer;'ed  to  ;  but  what  effect  this  change  may  produce,  it  is  not  so 
ea^y  to  determine.  The  revised  statutes  give  to  justices  jartsdictios 
over,  and  cognizance  of,  actions  of  trespass^  for  injuries  to  real  proper- 
ty.(y)  Thus  far,  they  affirm  the  construction  we  have  just  giTen  to  the 
old  act.  But  they  go  on  to  enact,  that  no  justice  shall  have  cognizance 
of  any  action  where  the  title  to  land  shall  in  any  wise  come  in  questiaiu 
as  hereinafter  provided.{z)  Now,  it  is  thereinafter  providedj  that  ts 
every  action  where  the  title  to  lands  shall  in  any  wise  come  in  qtustian^ 
the  defendant  may  plead  title,  &c. ;  and  that  thereupon  the  action  shall 
be  discontinued.  We  have  just  seen  that  a  naked  possession  may  c€a- 
stitute  a  title  in  some  cases.  If  this  be  so,  does  not  the  title  to  lands 
come  in  question^  when  the  plaintiff's  possession  is  denied,  and  litigated 
by  the  defendant  ?  Is  it  not,  therefore,  a  fair  construction  of  the  stat- 
ute now  in  force,-  to  say,  that  under  it,  justices  have  jurisdiction  of  the 
action  of  trespass  on  landsy  in  such  cases  only  where  the  possessicn  of 
the  plaintiff  is  not  disputed  7  thus  leaving  to  these  inferior  tribunals  the 
simple  authority  to  determine  questions  of  damages,  when  there  is  do 
controversy  as  to  the  possession  or  any  other  of  the  degrees  of  title. 

I  am  not  aware  that  this  point  has  arisen  before  any  of  our  courts  ; 
there  is  certainly  no  reported  case  which  settles  the  question.  Tbc 
practice  has  been,  so  far  as  my  knowledge  extends,  to  treat  the  present 
statute,  in  the  respect  now  under  consideration^  as  a  mere  re-enactment 


Jw)  2  Bl.  Com.  196,  196.  (y)  2  R.  S.  158,  §  9,  auk  S. 

x)  1  R.  L.  of  1813,  p.  887,  $  1.    Id.       (jt)  2  R.  S.  1£8,  $  4,  fob.  2. 
,  ^  7. 
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of  the  act  of  1813.  And  perhaps  such  is  the  safer  course.  Of  what- 
ever construction  the  language  of  the  legislature  may  be  susceptible, 
it  is  hardly  to  be  supposed  that  they  would  have  undertaken  to  alter 
the  law  on  this  subject,  without  expressing  themselves  clearly  and  un- 
equivocally. 

In  another  important  particular,  the  act  of  1813  has  undergone  a 
change,  which  is  deserving  of  notice.  Under  that  act,  as  before  remark- 
ed, a  plea  of  title  could  be  interposed  only  in  an  action  of  trespass  on 
land  or  other  real  estate.  Now  it  may  be,  in  every  action  where  the 
title  to  lands  shall  in  any  wise  come  in  question.(a)  Thus,  in  an  action 
of  trespass,  or  trover  for  taking  saw-logs  or  timber  out  of  the  plaintiff's 
possession,  if  the  defendant  claim  them  on  the  ground  that  they  were 
cut  by  the  plaintiff  on  the  defendant's  land,  and  were  therefore  his  prop- 
erty ;  the  defendant,  in  order  to  avail  himself  of  this  defence,  must  plead, 
or  give  notice  of  title,  and  thereby  oust  the  justice  of  jurisdiction ;  and 
if  he  should  omit  to  do  so,  he  could  not  avail  himself  of  this  defence  on 
the  trial  before  the  justice.(6)  Instances  were  given,  ante,  p.  41,42, 
43,  of  the  various  ways  in  which  questions  of  title  might  arise,  in  actions 
•  other  than  for  trespass  on  lands. 

Our  remarks  have  thus  far  been  confined  to  those  cases  only  in  which 
the  defendant  seeks  to  prove  title  to  lands  in  his  defence.  But  it  some- 
times happens  that  the  plaintiff  must  resort  to  proof  of  title  to  lands,  in 
order  to  sustain  his  action.  In  such  a  case,  the  defendant  need  not  plead 
that  fact.  Whenever  evidence  of  this  nature  is  introduced  by  the  plain- 
tiff, no  matter  at  what  stage  of  the  trial,  it  is  the  duty  of  the  justice  to 
dismiss  the  cause,  provided  the  plaintiff's  title  is  controverted  by  the  de- 
fendant. The  language  of  the  statute  is,(c)  that  if  it  appear  on  the  trial, 
from  the  plaintiff's  own  showing,  that  the  title  to  lands  is  in  question, 
which  title  shall  be  disputed  by  the  defendant,  the  justice  shall  dismiss 
the  cause,  and  ^he  plaintiff  shall  pay  the  costs. 

Thus,  if  an  action  be  brought  for  a  trespass  on  lands,  of  which  the 
plaintiff  has  no  actual  possession,  as,  for  instance,  wild  lands,  he  will  be 
compelled,  in  order  to  maintain  the  action,  to  prove  a  title  to  the  lands, 
and  thus  make  out  a  constructive  possession.  But  this  proof  of  title,  a 
justice  is  not  authorized  to  hear ;  if,  therefore,  the  defendant  dispute  the 
plaintiff's  title,  the  justice  must  dismiss  the  suit.((i) 


(a)  1  R.  L.  of  1813,  p.  390.    Sera.       (6)  See  ante,  p.  43.    Edw.  Treat.  2d 
Lawi  of  1824,  p.  283.    2  R.  S.  168,  §    ed.  p.  68. 
m.    2  Wen.  264.  (c)  2  R.  S.  168,  §  63. 

(<Q  See  8  Cowen,  115. 
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Secondly.    Of  the  action  of  tbespass,  in  eslatiok  to  pbbsomai. 

FKOFEKTY. 

In  this  action,  also,  the  plaintiflf  must,  in  order  to  recoyer,  show  him- 
self entitled  to  a  general^  special  or  qualified  property  in  the  subject  of 
controversy,  the  doctrine  in  relation  to  which  is  the  same  as  in  trorer. 
And,  to  the  remarks  on  this  subject,  already  made,  under  the  head  oi 
trover,  and  in  divers  other  parts  of  this  work,  the  reader  is  referred.  To 
go  into  the  subject  here,  would  lead  to  a  troublesome  and  unnecessaiy 
repetition. (4) 

Trover  will  lie, /or  taking  personal  property,  in  all  cases  where  tres- 
pass may  be  brought.     And  the  most  of  the  following  remarks,  under 
this  second  general  division  of  the  action  of  trespass,  are,  therefore,  is 
fact,  an  enlargement  of  the  head  of  trover,  as  well  as  trespass.     The  re- 
mark, that  trover  will  lie,  for  taking  personal  property,  wherever  tres- 
pass may  be  brought,  ivill  not  hold  e  ccnverso  :  for  trespass  presup.iosis 
an  unlawful  taking ;  whereas  trover,  we  have  seen,  will  He,  whether 
the  taking  be  lawful  or  not,  if  the  property  in  the  goods  or  chattels  ^e 
not  passed  away  l)y  the  owner.     I  believe  there  is  no  exception  to  the 
general  rule,  that  where  trespass  will  lie  for  a  takings  trover  may  also 
be  brought.     It  was  formerly  thought,  that  in  trover,  the  action  of  the 
plaintiff,  who  was  a  naked  possessor  of  the  goods,  might  be  defeated 
by  showing  property  in  a  third  person  ;  but  the  modern  cases  bold 
otherwise,  unless  the  defendant  connects  himself  with  the  title  of  such 
third  person. (e)     In  trespass,  property  could  not,  in  such  a  case,  be 
proved  by  the  defendant  to  be  in  a  third  person  ;  hence  the  single  ex- 
ception which  was  once  supposed  to  exist  between  the  cases  where  tro- 
ver and  trespass  might  be  brought,  for  taking  goods.     But  this  is  do 
longer  so.     The  actions  are  now  placed  upon  the  same  footing  in  this 
respect.  (/) 

Trespass  or  trover  will  lie,  in  the  case  of  a  distress  for  rent,  where 
there  has  been  an  illegal  taking  ;  as  for  distraining  when  no  rent  was 
due,  or  taking  implements  of  trade,  or  beasts  of  husbandry,  when  there 
was  a  sufficiency  of  other  property  ;{g)  or  a  horse,  while  his  rider  was 
upon  him  ;(A)  or  if  a  distress  be  made  for  rent,  the  outer  door  bctsg 


(<)  See  ante,  p.  921,  and  the  cates        {g)  F.  N.  B.  88.    4  T.  It  56&    1 
there  cited.  Burr.  B79. 

(/)  See  16  Wen.  562,  571,  per  Cow-        (A)  6  T.  R.  18a    4  id.  569. 
en,  J.    See  also  1  id.  466, 469,  per  Suth- 
erUnd,  J. 

(4)  Sto  ante,  p.  319  to  829. 
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shut,  or  if  the  distrainer  expel  the  tenant,  (t)  For  the  statutey(  j)  which 
enacts  that  a  party  distraining  for  rent  shall  not  be  a  trespasser  from  the 
beginning^  only  relates  to  irregularities  after  a  lawful  taking. (A;)  So, 
that  in  all  those  cases,  which  we  have  before  noticed  under  our  first  gen* 
eral  diyision  of  this  head,  as  well  as  in  other  cases  where  a  license  or 
authority  is  giren  by  the  law  to  take  personal  property,  and  there  is  an 
abuse  of  such  license  or  authority,  the  party  injured  may  not  only  prose- 
cute his  action  of  trespass  for  the  illegal  entry  from  the  beginning,  but 
he  may  also  sue  in  trespass  or  trover  and  recover  the  va/«e  of  the 
goods,  though  we  have  seen  it  is  otherwise  where  the  license  to  take 
the  goods  is  given  by  the  party. (/)  Where  there  is  a  right  to  take 
goods  under  an  authority  or  license  from  the  party,  and  fuch  right  is 
abused,  we  shall  presently  notice  the  instances  of  such  abuse  as  will  lay 
the  foundation  of  an  action  of  trespass,  and,  in  the  meantime,  shall  pro- 
ceed with  our  enumeration  of  such  cases  of  original  taking  as  will  war- 
rant this  action. 

We  have  said  that  trespass  or  trover  will  lie  for  an  unfounded  distress. 
This  part  of  the  subject  requires  a  more  particular  consideration.  I 
shall  therefore  notice, 

1.  When  and  how  a  party  lias  a  right  to  distrain  for  rcnt^  and  hew 
the  distress  is  to  be  disposed  cf 

2.  What  may  be  distrained  therefor ;  and, 

3.  Shtdl  bestow  some  farther  attention  on  the  subject  of  distresses  dam- 
age feasant. 

1.  When,  and  how,  a  party  has  a  bight  to  distrain  for  rent,  te. 

1.  A  lessor,  having  no  reversionary  interest  in  the  land  demised,  can- 
not distrain  for  the  rent  due  from  his  tenant,  unless  there  be  an  express 
reservation  of  the  power  to  distrain  by  the  landlord  in  such  case,  or  an 
agreement  to  that  effect,  between  him  and  his  tenant ;  for,  without  such 
reservation  or  agreement,  the  right  to  distrain  is  inseparable  from  the 
reversion. (m)  This  is  a  general  legal  rule,  and  no  custom  in  thisstate, 
will  in  this,  or  any  other  case,  be  allowed  to  control  the  general  rules  of 
the  common  law ;  unless,  indeed,  where  a  custom  is  of  such  antiquity, 
that  we  cannot  trace  its  origin ;  for  it  is  then  coeval  with  the  common 
law  itself ;  and,  in  such  case,  it  forms  an  exception  to  the  general  rule ; 


(i)  1  East,  189.  (k)  1  H.  Bl.  18.    1  £q>.  R.  882,  8. 

( /)  1  R.  L.  of  1818,  p.  486,  §  10,  t«-       </)  Ante,  p.  411,  418. 
•atcted  iubslantially  in  3  R.  8.  415,        (m)  Woodf.  Land,  and  Ten.  880, 861. 

§ai,  1«  John.  159.    And  see  3  Cowan,  e68« 
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because,  there  is  a  ground  to  presume  that  it  is  of  equal  authority,  and 
that  the  same  power,  which  established  the  rule,  also  made  the  ezoep- 
tioD.(n)  These  points  were  determined  in  the  case  of  Prescott  t. 
De  Forest,  (16  John.  159.)  Stewart  demised  a  house  in  Pearl-tiredj 
N.  Y.,  to  Satterlee,  for  one  year  :  Satterlee  leased  to  Prescott  the  saiK 
house,  for  the  same  term,  for  $1000  rent,  payable  quarterly,  exceptiog 
the  front  room,  which  he  {Satterlee)  occupied  for  a  store.  Before  the 
end  of  the  first  term,  Satterlee  took  a  lease  for  another  year  of  Stewart, 
for  the  same  premises.  Before  PrescotVs  term  expired,  only  a  small 
part  of  the  quarterly  payments  having  been  made,  Satterlee  distnined 
the  tenant's  goods  for  the  balance  due,  and  regularly  advertised  and  sold 
them  to  De  Forest^  who  bid  them  off  at  auction,  against  whom  PreMceU 
brought  an  action  of  trover ;  and  it  was  held  that  the  plaintiff  might  re- 
cover, because  Satterlee^  having  no  right  under  the  circumstances  to  dis- 
train, not  only  himself  but  the  purchaser  were  wrongdoers,  and  accooot- 
able  for  the  value  of  the  goods. 

This  case  establishes  the  rule,  that  wherever  there  is  no  authority  to 
take  goods  by  distress,  (and  the  same  rule  of  course  would  extend  to  ex- 
ecutions, attachments,  and  the  like,)  not  only  the  landlord,  bailiff,  or 
other  officer,  so  taking  and  exposing  the  goods  to  sale,  but  the  par- 
chaser,  or  any  person  into  whose  hands  the  goods  may  come,  are  ac- 
countable to  the  owner  for  the  value.  But  trespass  would,  in  such  case, 
lie  against  the  first  takers  only  and  their  agents,  (o)  The  action  shooM 
be  trover  against  the  innocent  purcfiasery  who  had  no  agency  in  the  tak* 
ing,  as  in  the  above  case  of  Prescott  v.  De,  Forest.(p) 

I  shall  not  go  beyond  the  above  case,  in  illustrating  the  rule,  that  the 
right  of  distress  belongs  inseparably  to  the  owner  of  the  reversion  ^5) 
because  I  believe  that  the  judgment,  in  that  case,  would  have  been  le- 
versed  upon  another  ground,  even  had  the  justice  decided  correctly  ia 
the  court  below,  on  the  question  of  a  right  in  the  lessor  to  distrain.  My 
reason  is,  that  such  right  depended  entirely  od  the  question,  what  title 
had  the  lessor  to  the  land,  upon  which  he  distrained  ?  It  was  not  like 
the  action  for  use  and  occupation  ;{q)  or  for  rent  reserved  upon  a  sealed 
lease  ;(r)  or  for  mesne  profits,  consequent  upon  the  recovery  in  eject- 


(n)  16  John.  160, 161,  per  Piatt,  J.  (g)  1  Eip.  Dig.  N.  Y.  ed.  69.    5  T. 

(o)  See  1  Chit,  on  Pi.  170,  and  caiet  R.  4. 

there  cited.    6  John.  44.  (r)  See  Woodf.  Land,  and  Ten.  4)0. 
(p)  Id.    6  John.  44. 

^5)  It  has  also  been  held,  by  the  supreme  court,  that  in  order  to  confer  upon  tba 
assignee  of  a  landlord  a  rig;ht  to  distrain,  the  lease  or  land,  should  be  included  ia 
the  assignment.  A  mere  transfer  of  the  rent  remaining  unpaid  doet  not  carry 
it  the  remedy  bjp  distress.    (Slocum  ▼.  Claric,  2  Hill,  475.) 
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iDent,(«)  where  the  defendant  is  estopped  to  dispute  the  title  to  the  land, 
out  of  which  the  claim  arises ;  but  it  is  an  action  of  trover,  in  which, 
the  title  to  the  goods,  depends  upon  the  title  to  the  lands.(^)  No  mat- 
ter what  the  interest,  which  depends  upon  the  title  to  be  proved,  wheth- 
er, it  be  in  fee,  for  life,  for  a  year,  month,  or  day  ;  every  interest  in 
lands  is  derived  from  some  kind  of  title ;  and  the  moment  this  romes  in 
question,  except  the  title  inferrible  from  actual  occufoncy^  the  jurisdic- 
tion of  the  justice  ceases.  And,  although  the  reversion  and  tenancy,  in 
the  case  we  have  been  considering,  both  depended  upon  the  operation 
of  a  lease  and  assignment  for  a  very  short  term,  yet  both  a  lease  and 
assignment  belong,  in  the  law,  to  the  class  of  title  hy  alienation,{u) 
But,  had  there  been  a  reservation  of  a  right  of  distress,  or  an  agreement 
to  distrain,  it  would  have  resolved  itself  into  a  mere  matter  of  personal 
authority^  or  contract^  in  which  case  the  justice  would  have  had  juris- 
diction, (v) 

But,  in  general,  the  tenant  either  has  no  defence  which  goes  to  the 
landlord's  title,  or,  if  he  has,  he  is  estopped  to  use  it ;  for  the  law  will 
in  very  few  instances,  allow  the  tenant  first  to  enjoy  the  land,  and  then 
turn  around  and  pry  into  his  lessor's  title.(to)  However,  though  a  ten- 
ant cannot  deny  his  landlord's  title,  yet  he  may  show  that  it  has  termi- 
nated, either  by  its  own  limitation,  or  by  conveyance,  or  by  operation  of 
law.(x)  The  rule  extends  no  farther  than  that  a  tenant  cannot  dis- 
pute the  title  of  his  landlord,  so  long  as  it  remains  as  it  was  at  the  time 
the  tenancy  commenced. (^)  I  shall  here  dismiss  the  subject  of  distress 
for  rent,  after  having  noticed  the  time  and  manner  in  which  such  distress 
nay  be  made,  and  the  things  which  are  distrainable,  with  a  few  cases  of 
right  depending  on  questions  distinct  from  title, 

A  man  may  distrain  goods,  as  my  agent,  or  receiver,  without  any  ex- 
press authority  from  me,  either  written  or  verbal,  and,  if  I  afterwards 
assent  to  such  act,  it  shall  be  a  good  distress  for  my  benefit ;  for  such 
assent  shall  have  relation  to  the  time  of  the  distress  taken. (z)  And  a 
distress  warrant  signed  by  ^^  A.,  agent  for  B.,"  is  a  good  execution  of 
the  authority  conferred  on  such  agent,  (a) 

A  distress  for  rent  cannot  be  made  in  the  night,  (which  is  from  after 


(t)  11  John.  a05.    2  id.  369.  (x)  5  Cowen,  123.    See  alto  2  Wen. 

(0  See  Coxe'8  R.  177,  217.    Ante,  ^7.    6  id.  666. 

p.  41,  42.  (y)  See  6  Wen.  666,  670,  per  cur. 

u)  See  2  Bl.  Com.  287,  317,  326.  {z)  Gilb.  L.  of  Distr.  32.     Woodf. 

o)  10  John.  109.  Land,  and  Ten.  382.    And  see  2  R.  S. 

^w)  See  Woodf.  Land,  and  Ten.  2d  412,  §  8. 

Lond.  ed.  206,  380,  696.    5  Oowen,  123.  (a)  19  Wen.  229. 
See  abo  7  id.  323.    2  Wen.  507. 
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Eun  set  till  sun  rise.)  It  cannot  be  made  before  the  rent  falls  dne,  nJ 
the  distrainer  must  wait  till  after  roidnifrht  of  the  day  appointed  for  p>j- 
inent.(&)  It  must  not  be  made  after  a  tender  of  payment,  and  sacli  to- 
der,  af^er  distress,  but  before  impounding  the  goods  distrained,  will  ra- 
der  the  detainer  illegal  ;(c)  though  this  would  not  be  the  effect  of  i 
tender  after  the  distress  is  actually  impounded .(d)  If.  B.  A  tender  spot 
the  land  demised,  whether  the  rent  be  payable  in  money  or  any  Ihi^ 
else,  is  a  good  tender,  unless  another  place  be  pointed  oat*  by  tW 
lease. (e)  And  aUbough  such  a  tender  would  be  good,  yet  a  pertaul 
tender  would  also  be  good  off  the  land.(y ) 

At  common  law,  a  lessor  could  not  distrain,  after  the  deterintDatioa  nf 
tbe  lease ;  and,  until  the  revised  statutes,  be  could  not  do  this  aAer  tfait 
time,  if  the  tenant  had  removed  from  the  demised  premises,  and  aban- 
doned the  possession  ;  though  thirty  days  afler  the  goods  were  removed 
had  not  expired. (g')  Now,  however,  it  is  provided  by  statute,  that  rfn- 
tress  may  be  made  within  six  months  after  Ihe  determination  of  iht 
lease,  either  upon  any  goods  remaining  on  the  demised  premises,  or  that 
may  have  been  removed,  in  the  same  manner,  within  tbe  same  timp,  nai 
under  the  same  proviuons  and  restrictions,  as  if  (he  lease  or  tenancy  had 
not  ended. (A) 

It  has  been  decided  that  holding  over,  afler  the  expiration  of  a  le«e 
for  a  year,  is  a  continuation  nf  tbe  former  tenancy,  and  subject  to  ik 
same  right  of  distress ;  and  this  whether  the  first  demise  be  bj  deed  or 
by  parol.  Therefore,  goods  of  a  third  person  remaining  on  tbe  demised 
premises  during  such  holding  over,may  be  distrained  for  the  rent  of  tiw 
original  term,  although  more  than  «x  months  have  elapsed  since  tbt 
period. (6) 

The  statute  further  provides,  that  any  goods  or  chattels  of  the  tenist, 
which  shall  be  carried  off  from  any  demised  premises,  either  before  or 
after  any  rent  shall  become  due,  such  rent  being  left  unpaid,  maybe 
seized  as  a  distress  for  any  rent  due  at  tbe  time  of  such  seizure,  wbercsfr- 
ever  they  shall  be  found,  within  thirty  days  after  their  removal,  if  uy 
rent  be  due  at  the  lime  of  such  removal,  or  shall  become  dae  within  At 
said  thirty  days.     And  if  no  rent  be  doe  or  become  due,  within  that 


)  Woodf.  Land,  ind  Ten.  391.  (/)  6  Coiru,  788. 

}  Id.    SCowen.  72a  (g)  1  R.  L.oTlSia,  p.  4S8,  $  17. 

)  Id.    5  T.  R.  433,  Conea,  407. 

)  16  John.  aas.  (A)  a  R.  &  41s,  §  i. 
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time^  then  such  seizure  may  be  made  at  any  time  within  thirty  days  af- 
ter rent  shall  become  due.  And  the  goods  so  seized  shall  be  sold,  as  if 
they  had  been  distrained  upon  the  demised  premises. (i)  This  provision 
has  been  decided  to  apply  to  the  goods  of  the  tenant  only  ;(7)  or  at 
least,  it  does  not  extend  beyond  the  original  lessee,  and  persons  coming 
in  under  him  as  assignees,  either  in  fact  or  in  law.  (8)  Hence  the  ori- 
ginal landlord  cannot  follow  and  distrain  the  goods  of  a  mere  under  ten- 
ant of  the  lessee,  after  such  goods  have  been  removed  from  the  demised 
premises ;  especially  if  the  rent  claimed  fell  due  after  the  removal.(9) 
And  the  fact  of  demised  premises  being  found  in  the  possession  of  one 
not  named  in  the  lease  raises  the  presumption  that  be  is  in  as  assignee 
of  the  lessee,  and  not  as  under  tenant;  especially  if  it  appears  that  he 
has  paid  rent  to  the  original  landlord. (10)  But  if  the  goods  have  been 
sold,  before  such  seizure  made,  in  good  faith  and  for  valuable  considera- 
tion, to  a  person  not  privy  to  such  fraudulent  removal,  then  they  are  not 
liable  to  be  seized  ;  and  no  seizure  shall  be  valid,  unless  made  within 
six  months  after  the  removal  of  the  goods.(  j) 

So  where  the  goods  of  the  tenant  are  turned  out  to  a  creditor,  in  pay- 
ment of  a  debt,  and  are  removed  from  the  premises,  the  right  of  the 
landlord  to  seize  them,  for  rent  in  arrear,  is  at  an  end ;  although  the 
creditor  has  notice  that  there  is  rent  in  arrear.(ll) 

Under  these  provisions  of  the  statute,  it  has  been  held  that  the  land- 
lord may  distrain  mthin  six  months  after  the  determination  of  the  lease, 
provided  the  goods  remain  upon  the  demised  premises;  but  if  they  are 
removed^  he  can  distrain  them  only  within  thirty  days  after  such  re- 
^movalXk)  And  where  the  demised  premises  are  specific  apartments  in  a 
dwelling  house,  and  the  tenant  removes  to  other  apartments  in  the  same 
house,  taking  with  him  his  goods,  the  landlord  cannot,  for  the  rent  of 
the  first  apartments,  distrain  the  goods  after  six  months  subsequent  to 
the  determination  of  the  lease  of  those  apartments. (/) 

So  where  a  demise  was  of  an  individual  moiety  of  a  room,  together 
with  a  right  of  a  common  passage  along  an  entry  leading  to  and  from 
the  room,  and  out  through  the  yard  into  the  public  street,  it  was  held 


(0  2  R.  S.  413,  §  16.  (k)  19  Wen.  564. 

'(i)  Id.  §  17.  (0  Id. 


(11)  MarUn  v.  Black,  (9  Paige,  641 ;)  Beach  ▼.  BfMii,  («  Mflle  9l  8tL  «!-> 
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that  the  landlord  could  not  seize  goods  of  the  tenant  kept  in  the  entry 
or  common  passage,  as  a  distress.(12) 

The  landlord  may  distrain  any  cattle  or  stock  of  the  tenant,  feeding 
or  pasturing  on  any  common,  in  any  way  belonging  or  appurtenant  to 
the  premises  charged  with  rent.(77»)  But  he  cannot  distrain  the  tenant^i 
beasts,  which  are  upon  his  (the  lessor's)  own  land  ;  and  if  the  beasts  go 
off  the  demised  land,  before  the  distrainer  observes  them,  he  cannot  dis- 
train them,  though  it  would  be  otherwise  where,  after  he  had  seen 
them,  the  tenant  should  drive  them  off,  to  keep  them  out  of  the  vray. 

It  is  also  provided  by  statute,  that  any  tenant  or  lessee  who  shall  re- 
move his  goods  from  any  demised  premises,  either  before  or  after  aoj 
rent  shall  become  due,  for  the  purpose  of  avoiding  the  payment  of  suck 
rent ;  and  every  person  who  shall  knowingly  assist  in  such  removal,  or 
in  concealing  the  goods,  shall  forfeit  to  the  landlord,  his  heirs  or  assigns, 
double  the  value  of  such  goods.(13)  It  has  been  decided  by  tbe  su- 
preme court,  that  this  penalty  cannot  be  recovered  where  the  goods  re 
moved  belonged  to  a  stranger ;  even  though  while  on  the  premises  thej 
are  liable  to  distress.  Nor  can  the  penalty  be  recovered  against  a  cred- 
itor for  seizing  the  goods  on  execution,  and  removing  them.(14) 

Where  there  are  separate  demises,  there  ought  to'  be  separate  dis- 
tresses, on  the  several  premises  subject  to  tbe  distinct  rents ;  for  do  dis- 
tress on  one  part,  can  be  good  for  both  rents ;  but  it  would  be  other- 
wise, with  regard  to  separate  premises,  under  the  same  demise,  though 
they  lie  in  different  counties ;  in  which  case  a  distress  may  be  taken  io 
either  county  for  the  whole  rent ;  and  a  chasing  of  the  distress  from  ooe 
county  to  the  other,  would  be  a  continuance  of  the  taking,  though  this 
would  not  be  legal  where  the  counties  do  not  join. 

A  seizure  of  part  of  the  goods  in  the  house,  in  the  name  of  the  whole, 
is  a  good  seizure  of  all. 

Distresses  ought  not  to  be  excessive,  and  if  they  are,  an  action  on  the 
case  lies ;  but  not  trespass.(n)  The  cases  put  by  the  books  to  illiistnte 
the  notion  where  a  distress  t^  excessive,  are,  however,  very  strong  ones; 
as  where  a  person  distrains  two  oxen  for  12d.,  or  if  he  distrain  a  horse 
or  an  ox  for  a  small  sum  where  a  sheep  or  swine  may  be  had.  But  if 
there  be  no  other  distress  on  the  land,  then  the  taking  of  one  entire 
thing,  though  of  never  so  great  value,  is  not  unreasonable. 


(m)  2  R.  &  413,  §  12.  (n)  Id.  414,  §  20. 

(12)  Winslow  V.  Henir,  (5  Hill,  481.) 

(18)  2  R.  8.  414,  §  18. 

(14)  Coles  V.  Mai^uand,  (2  Hill,  447.) 
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If  all  cases  of  distress,  which  is  considered  as  a  mere  pledge,  the 
owner  may  of  course  reclaim  his  goods,  on  a  tender  of  the  money,  or 
damages,  for  which  they  are  held,  at  any  time  before  sale. 

When  the  fii'st  distress  is  insufficient,  the  lessor  may  distrain  again, 
though  it  is  said  he  shall  not  do  this,  if  a  sufficient  distress  was  to  be 
found,  which  he  neglected  to  take,(15) 

If  a  distress  be  made  for  rent  which  is  not  due,  the  owner,  aud  his 
personal  representatives,  may  recover  double  the  value  of  the  goods  so 
distrained. (o)  A  distress  cannot  be  made  for  the  interest  due  upon 
rent,(16)  but  only  for  the  principal  sum ;  and  if  such  interest  be  col- 
lected by  distress,  the  party  distrained  upon  may  recover  back  the  ex- 
cess in  an  action  on  the  case.(p) 

Beasts  distrained  are  to  be  .put  in  open  pound,  in  the  same  county 
where  they  are  taken,  or  in  some  convenient  place  on  the  premises,  or  in 
such  other  place  as  the  officer  distraining  shall  approve. (9)  They  are 
not  to  be  driven  out  of  the  county,  except  as  before  mentioned ;  and 
notice  of  the  place  where  the  beasts  are  impounded,  or  the  goods  seized 
are  secured,  except  when  on  the  demised  premises,  is  to  be  given  to  the 
owner,  who  is  to  feed  the  beasts  at  his  peril  ;(17)  and  cattle  ought,  reg- 
ularly, to  be  put  into  a  public  pound  overt^  though  they  may  be  put  into 
a  private  pound  overt^  if  the  distrainer  will  take  the  charge  of  keeping 
them.  But  goods  should  be  put  in  a  pound  covert^  for  the  distrainer  is 
liable,  if  they  are  lost  by  his  neglect,  or  if  they  be  damaged  from  the 
same  cause. 

The  offence  created  by  statute,  of  impounding  in  several  places,  or  a 
wrong  place,  is  but  a  single  offence,  and  shall  be  satisfied  with  one  for- 
feiture ;  and,  although  several  be  concerned  in  the  offence,  but  one  for- 
feiture can  be  recovered  of  them,  i.  e.  one  penalty  and  one  judgment  for 
damages.  By  this  statute,  no  distress  is  to  be  driven  out  of  the  town 
where  taken,  except  to  a  pound  within  three  miles  of  the  place  where 
taken,  and  in  the  same  county  ;  and  the  distress  is  to  be  kept,  as  near  as 
may  be,  in  the  same  p]ace.(18) 

The  public  pound  keeper  is  not  answerable,  in  an  action  of  any  kind, 
for  receiving  and  keeping  the  distress,  even  though  the  original  taking 


i 


o)  2  R.  S.  415,  §  28.  (9)  2  R.  S.  414,  §  21. 

p)  6  John.  43.    2  Binnejr,  153. 

15)  See  2  R.  S.  438. 

16)  Vechte  v.  Brownell,  (8  Paige,  212.) 

17)  See  2  R.  S.  414,  §  21,  22,  SS. 

18)  Id.  412,  §  5,  6,  7. 

Vol.  I.  60 
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be  tortious ;  nor  can  he  bring  an  action,  if  the  pound  be  broken,  and  the 
goods  rescued,  but  it  should  be  brought  by  the  party  interested.(19) 

fiy  statute,(r)  beasts  distrained  for  any  cause,  must  be  put  in  open 
pound,  in  the  same  county  where  they  are  taken,  or  in  some  coDvenieDt 
place  on  the  premises,  or  in  such  other  place  as  the  officer  distraining 
shall  approve ;  and  the  owner  of  them  may  give  them  their  fee£og 
without  disturbance,  so  long  as  they  shall  be  impounded  ;  and  wheneTCf 
beasts  are  impounded,  or  any  goods  that  have  been  distrained  are8^ 
cured  and  kept  on  the  premises  charged  with  rent,  they  may  be  kept  on 
the  premises  until  sold ;  and  any  person  may  come  and  go,  to  and  from, 
such  place  or  part  of  the  premises,  in  order  to  view,  appraise,  boy  or  re- 
move the  same  when  purchased.  But  we  have  seen  that  the  taker  may 
not  work  the  distress,  or  otherwise  use  it  under  any  circumstances^ 
whether  it  be  secured  in  pound  covert  or  overt ^  except  it  be  to  milk  cows 
that  are  distrained  ;  and  he  cannot  even  tie  or  bind,  a  beast  in  the  pound, 
though  it  be  to  prevent  an  escape ;  but,  if  the  beast  die  without  the  dis- 
trainer's fault,  he  may  distrain  again,  or  have  an  action  for  the  rent. 

In  all  these  cases  of  distress  for  rent,  if  the  original  taking  was  law- 
ful, the  abuse  or  neglect  of  the  distress,  shall  not  make  the  distrainer  i 
trespasser, /row  the  beginning;  but  the  party  aggrieved  may  still  haie 
an  action  of  trespass^  or  trespass  on  the  case^  and  may  recover  AiII  satis- 
faction for  the  special  damages  he  may  have  sustained  by  the  inegalar- 
ity  or  unlawful  act  complained  of,  with  costs  of  suit,  and  no  more.(i) 
And  if  tender  of  amends  be  made  by  the  party  distraining,  or  bis  agent, 
before  action  brought,  such  tender  prevents  the  recovery  of  any  costs  in 
such  action. (/) 

If  the  distress  be  unfounded,  even  though  it  be  impounded,  if  tbe 
pound  be  unlocked,  it  is  said  that  the  owner  may  rescue  the  chattels  dis* 
trained  ;  but  when  the  goods  are  once  impounded  and  secured,  whether 
the  distress  were  unfounded  or  not,  the  breaking  the  pound,  and  taking 
out  the  goods,  is  a  high  offence,  for  which  an  indictment  lies,  and,  if  the 
distress  be  well  founded,  an  action  of  trespass  at  the  suit  of  tbe  party 
aggrieved  ;  and  so,  if  one  breaks  the  pound,  or  the  lock  of  it,  or  any 
part  of  it ;  and  the  party  may,  moreover,  take  the  goods  again  wherever 
he  finds  them,  and  again  impound  them.  And  the  statute  declares,(M) 
that  the  person  agg^rieved,  by  pound  breach  or  rescue,  may,  moreoTcr, 


(r)  2S 
(O  Id. 


>)  2  R.  S.  §  21, 22.  (0  Id.  ib. 

415,  §  29.     And  see  ante. 


p.  411,  412. 
(19)  2  Cowp.  476.  (2D)  2  R.  S.  414,  §  94. 
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in  an  action  of  trespass,  or  In  a  special  action  on  the  case,  recover  of  the 
offender  (or  owner,  if  the  goods  come  to  his  hands)  treble  the  daipages 
that  may  be  assessed ;  the  construction  upon  which  statute  authorizes  a 
recovery  also,  in  the  same  action,  of  treble  costs.  And  this  rescue  need 
not  be  with  force,  for,  even  where  the  distress,  on  its  way  to  the  pound, 
got  into  the  house  of  the  owner,  who  did  not  deliver  it,  on  demand,  this 
was  held  a  rescue. 

The  contents  of  the  aflSdavit(21)  upon  which  the  warrant  is  to  be  is* 
sued,  as  also  the  mode  in  which  the  distress  is  to  be  disposed  of,  are 
pointed  out  by  the  statute,(u)  the  forms  of  proceeding  under  which,  are 
to  be  found  in  several  books  of  general  use,  and  I  shall  not  repeat 
them  here. 

A  notice  of  sale,  under  this  statute,  need  not  specify  the  time  when 
the  rent  became  due  ;  but  it  is  illegal  to  swear  the  person  distraining, 
as  one  of  the  appraisers.  The  goods  should  be  removed  from  the 
premises,  at  the  expiration  of  five  days  after  the  distress.  Such  five 
days  are  inclusive  of  the  day  of  sale,  and  hence,  Mr.  Woodfall  thinks 
they  may  remain  on  the  premises  six  days  ;  a  distress  made  on  the  12th 
of  May,  for  instance,  and  notice  thereof  given  the  same  day,  the  five 
days  expire  on  the  evening  of  the  17th,  though  it  was  held,  that  a  sale 
on  the  afternoon  of  the  17th  was  regular.  Notice  of  the  distress  to  the 
owner  of  the  goods  distrained,  or  to  the  tenant,  personally j  is  sufficient, 
as  against  them  respectively,  to  warrant  a  sale,  and  is  even  preferable 
to  a  notice  left  at  the  chief  mansian  kouse^  Sec.  in  the  words  of  the  statute. 

Under  the  statute,(i;)  authorizing  a  defendant,  in  any  action  to  be 
brought,  in  relation  to  any  entry  or  distress,  &c.  to  plead  the  general 
issue,  and  give  the  special  matter  in  evidence,  a  landlord  cannot  justify, 
except  for  acts  done  as  landlord  ;  for  the  act  does  not  extend  to  any 
excess  or  abuse  of  his  authority,  as  the  expulsion  of  the  tenant.  And 
so  if  the  goods  remain  on  the  premises  beyond  the  five  days,  he  cannot 
under  this  statute  show  a  right  by  license,  from  the  tenant,  to  take  them 
away  afterwards,  but  must  plead  such  license  specially,  as  if  the  statute 
had  not  been  passed.  In  a  word,  the  act,  to  be  brought  within  this  stat- 
ute, must  be  done  by  virtue  of  the  defendant's  authority  as  landlord, 
bailiff,  &c.  and  not  merely  by  color  of  his  authority.(22) 


C«)  2  R.  S.  412,  416.  (e)  Id.  415,  §  80. 

(21)  An  affidavit  ttating  that  the  tenant  was  justly  indebted,  ko.  in  the  sum  of* 
ftc.  being  the  balance  of  one  vear's  rent  of  a  certain  farm — laid  year's  rent  ending 
in  the  month  of  Januaiy,  1840,  has  been  held  sufficient.  (Smitn  v.  Fvler,  2  HilT, 
648.) 

(22)  See  16  John.  267. 
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Bat,  since  the  statute,(to)  an  action  of  trover  will  not  lie,  for  selling 
the  goods  before  the  five  days  from  the  distress  have  expired,  nor  will 
trespass  for  taking  and  carrrying  away  the  goods,  lie  ;  but  for  this,u 
for  all  other  irregularities  in  disposing  of  a  distress  for  rent  lawfully  U- 
ken,  the  action  should  be  trespass  or  case  for  the  special  damages, as  vc 
before  noticed,  stating  specially  the  injury  done.(x} 

A  landlord  may  distrain  for  rent  payable  in  services^  as  well  as  vhert 
it  is  payable  in  money  ;  but  the  amount  or  value  of  the  services  must  be 
certain,  or  capable  of  being  reduced  to  a  certainty ;  and  this  must  appear 
from  the  lease  itself.  Thus,  it  was  held  that  a  landlord  might  distnifl 
for  seventy  dollars  rent,  payable  in  repairs,  and  so  for  any  other  senica 
certain  in  amount,  as  the  service  of  shearing  sheep  by  way  of  rent.(y) 
And  to  shear  all  the  sheep  depasturing  in  the  landlord's  manor,  by  waj 
of  rent,  without  putting  it  at  a  certain  value  in  money,  in  the  lease,  is 
sufficiently  certain,  albeit,  the  landlord  hath  some  times  a  greater  oam- 
ber,  and  some  times  a  lesser  number  there  ;  for  this  is  capable  of  being 
reduced  to  a  certainty,  by  referring  to  the  number  of  sheep,  and  theo 
inquiring  into  the  price  or  worth  of  shearing  them,  and  so  of  the  like 
cases.(23)  This  was  held  to  be  the  law  before  the  revised  statutes  j  al- 
though that  part  of  the  statute  of  4  George  II,  ch.  28,  §  5,  providing 
for  such  cases  had  not  then  been  re-enacted  in  this  state. (z)  Kow,it 
is  expressly  provided  by  statute,(a)  that  where  any  certain  services  or 
certain  rent  reserved  out  of  any  lands  or  tenements,  shall  not  be  paid 
or  rendered  when  due,  the  person  entitled  thereto,  may  distrain  for  the 
same. 

Formerly,  the  landlord  might  first  bring  an  action  and  obtain  jodg' 
ment  for  the  rent,  and  then  distrain  for  the  same  identical  rent,  unless 
the  judgment  was  satisfied. (6)  It  is  now  provided  otherwise  by  stat- 
ute 3(c)  so  that  no  distress  can  be  made  for  rent,  for  which  a  judgnacnt 
may  have  been  recovered  in  a  personal  action.  This  enactment  does 
not  preclucje  the  landlord  from  distraining  for  rent  for  which  a  suit  ma/ 
have  been  commenced,  and  which  remains  undetermined,  or  upon  which 


(10)  2  R.  S.  415,  §  29.  (y)  10  John.  91,  92.    See  also  2Cow- 

(x)  Id.    For  most  of  the  above  re-  en,  656. 

marki,  made  in  relation  to  distress  for  (z)  See  2  Cowen,  656. 

rent,  see  Woodf.   Land,  and  Ten.  2d  fa)  1  R.  8.  738,  §  18. 

Lond.  ed.  891  to  401,  and  authorities  (h)  13  John.  240. 

there  cited  ;  from  which  edi  ion  all  the  (c)  2  R.  S.  412,  §  2. 

a  notations    from    Woodfall    are    made, 
iroughout  this  treatise. 

(23)  See  Co.  Litt.  96,  a. 
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no  judgment  has  been  obtained  ;  it  applies  only  to  the  cases  in  which 
judgments  have  been  actually  rendered. 

The  tenant  may  replevy  the  distress,  notwithstanding  the  five  days,  at 
the  expiration  of  which  the  statute  requires  the  officer  to  have  the  goods 
appraised,  have  elapsed  ;(cO  provided  it  be  done  before  sale.(e) 

Distress  may  in  all  cases  be  made  upon  a  lease  by  parol,  which 
would  be  valid  by  the  statute  of  frauds,  where  the  lessor  retains  the  re- 
version, (y) 

In  an  action  on  the  case  by  a  tenant  against  his  landlord,  for  distrain- 
ing for  a  greater  sum  than  was  due  ;  it  was  held,  that  he  could  recover 
no  more  than  nominal  damages,  on  proof  that  he  gave  his  landlord  a  ne- 
gotiable note,  with  sureties,  for  the  amount  claimed  as  rent,  as  collateral 
security  only,  and  not  as  payment  or  satisfaction  of  the  rent ;  the  note 
not  having  been  paid  or  negotiated  by  the  landlord.(g') 

The  affidavit  to  be  annexed  to,  and  delivered  with,  the  warrant  of  dis- 
tress, specifying  the  amount  of  rent,  &c.  may  be  made  before  a  jus- 
tice of  the  peace.  And  while  speaking  of  affidavits,  we  are  reminded  of 
the  necessity  of  giving,  somewhere,  a  summary  of  the  law  relative  to 
the  power  of  justices  of 'the  peace  to  take  affidavits  and  administer 
oaths.  And  no  better  place  occurring  we  shall  introduce  that  subject 
in  this  place.  Formerly,  justices  of  the  peace  had  no  other  authority  to 
administer  oaths  than  such  as  was,  from  time  to  time,  conferred  upon 
tbem  by  particular  statutes.  They  had  power  to  administer  oaths  to 
witnesses  in  any  matter  or  cause  pending  before  them  ;  and  in  all  other 
cases  where  it  might  be  necessary  to  carry  into  effect  their  powers  and 
duties.(24)  They  were  also  specially  authorized  to  administer  an  oath 
whenever  it  was  necessary  to  make  use  of  an  affidavit  in  any  proceed- 
ing had  before  them. (26)  They  had  power  to  administer  the  oath  to 
referees  ;(26)  and  to  arbitrators. (27)  And  formerly,  justices  might 
swear  the  witnesses  examined  before  arbitrators ;  but  this  power  has  re- 
cently been  conferred  upon  the  arbitrators  themselves. (28)  It  may  be 
added,  the  powers  above  enumerated  (with  the  exception  of  the  last) 
are  still  possessed  by  justices  of  the  peace.     But,  until  the  passage  of  a 


(d)  2  R.  S.  415,  §  25.  (/)  2  Cowen,  66a 

(f)  5  Taunt.  461.  (g)  3  Wen.  70. 

(24)  2  R.  S.  158,  §  1,  in  connection  with  id.  206,  §  1. 

(25)  Id.  197,  §  249. 

(26)  Id.  306,  §  45. 

(27)  Id.  446,  §  45 ;  Lawg  of  1848,  p.  246. 
28)  Laws  of  1848»  p.  246. 


478  OF  THE  ACTION  OF  TRESPASS. 

decent  act,  they  had  no  general  authority  to  administer  oaths  by  nrtite 
of  their  offices.(29)  By  the  ^^act  to  abolish  the  office  of  coinmissioDcr 
of  deeds,  &c.  and  to  devolve  their  powers  and  duties  on  justices  of  the 
peace,"  passed  May  7,  1840,  however,  the  office  of  commissioDer  of 
deeds  is  abolished,  and  all  the  powers  and  duties  previously 
by,  and  imposed  upon,  those  officers  are  directed  to  be,  in  future, 
cuted  by  justices  of  the  peace.(30) 

In  order  to  ascertain  what  are  the  powers  now  possessed  by  justices 
of  the  peace,  in  regard  to  oaths,  it  is  necessary  to  inquire  what  were  the 
powers  and  duties  of  commissioners,  before  the  office  was  abolished. 

The  powers  and  duties  of  commissioners  of  deeds  as  conferred  by  tke 
revised  statutes  are,  to  take  the  proof  and  acknowledgment  of  coovey* 
ances  of  real  estate,  and  of  every  written  instrument,  except  promissory 
notes  and  bills  of  exchange  and  last  wills  and  testaments  ;  and  to  take 
the  discharge  of  mortgages ;  to  take  the  acknowledgment  of  bail  in  ac- 
tions in  the  supreme  court,  and  in  the  common  pleas  of  the  county  fof 
which  they  are  appointed  ;  to  take  the  acknowledgment  of  satisfactioB 
of  judgments  in  the  supreme  court,  and  court  of  common  pleas  of  their 
county ;  and  to  take  oaths  and  affidavits  in  any  cause  or  proceediitg; 
except  oaths  to  jurors  and  witnesses  in  the  trial  of  a  cause,  oaths  of  d- 
fice,  and  such  other  oaths  as  are  required  to  be  taken  before  particular 
officers.  (1) 

The  act  of  May,  1840,  above  referred  to,  specifies  the  fees  which  jus* 
tices  may  receive  for  services  under  that  act,  as  follows  :  For  taking  the 
proof  or  acknowledgment  of  a  deed  and  drawing  and  signing  the  certii- 
cate,  for  one  person,  twenty-five  cents;  for  each  additional  grantor, 
twelve  and  a  half  cents ;  for  swearing  each  witness,  six  cents.(2) 

2.  What  things  are  distrainable. 

The  general  rule  of  the  common  law  is,  that  all  things  upon  the  prm- 
ises  are  liable  to  the  landlord's  distress  for  rent^  whether  they  be  the 
efifects  of  a  tenant  or  a  stranger  ;(t)  (3)  and,  accordingly,  where 


(t)  Woodf.  Land,  and  Ten.  385. 


'29)  See  opinion  of  Sutherland,  J.,  9  Wen.  340. 

;^) " 

1)  2  R.  S. ! 
[2)  Laws  of  1840,  p.  188. 


80)  Laws  of  1840,  p.  187,  188. 

211,  §  41  ;  id.  213,  §  50 ;  id.  825,  §  74. 


(3)  A  holding  over  after  the  expiration  of  a  lease  for  a  year,  is  a 
of  the  former  tenaocy ,  and  subiect  to  the  same  light  of  distress.  And  the  gao^  of 
a  third  person  remaining  on  the  demised  premises  during  such  Mdia^  orar  HHiy 
be  distrained  for  the  rent  of  the  original  term.    (  Webber  v.  Shearman,  S  Hib»  547.) 
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Johnsoti  distrained  a  horse  belonging  to  one  Holt,  which  horse  Holt  had 
suffered  to  remain  upon  certain  premises  which  Johnson  had  demised  to 
one  Soule^  who  owed  him  rent  therefor.  After  distraining,  Soule  agreed 
that  Johnson,  instead  of  taking  the  horse  to  an  open  pound,  should  take 
him  home,  and  use  him,  which  he  did,  and  while  so  using  him.  Holt 
came  and  took  the  horse  out  of  his  possession.  Although  Holt  was 
clearly  the  owner  of  the  horse,  yet  he  was  held  a  trespasser,  and  ac- 
countable to  Johnson  for  the  value  of  the  horse,  which  he  had  regularly 
distrained ;  and  although  the  working  the  horse  was  an  abuse  of  his  au- 
thority, yet,  since  the  statute,  (1  R.  L.  of  1813,  p.  436,)  (j)  he  was 
protected  from  being  considered  a  trespasser  from  the  beginning.  His 
right,  therefore,  to  the  horse  as  a  distress  continued  perfect,  notwith- 
standing such  irregularity ;  and,  in  an  action  of  trespass  by  Johnson 
against  Holt,  the  judgment  of  the  justice,  being  in  favor  of  Holt,  was 
reversed  on  certiorari.{k) 

From  the  above  general  rule,  however,  certain  things  are  excepted, 
and  cannot  be  distrained  for  rent. 

1.  At  common  law.  Those  things  in  which  a  man  cannot  have  a  vol- 
uahle  property  are  not  distrainable — as  dogs,  cats,  rabbits,  and  all  ani- 
mals naturally  wild.  But  deer  in  a  park,  enclosed  there  for  the  purpose 
of  sale  or  profit,  are  an  exception,  and  may  be  distrained. (/)  And 
whatever  is  in  a  man's  personal  use  or  occupation,  or,  indeed,  that  of  his 
servant,,  is  also  privileged  for  the  time — as  an  axe,  with  which  a  man  is 
cutting  wood,  or  a  horse  while  he  is  riding  him,  or  a  loom  in  the  use  of 
bis  apprentice,  and  the  like.(m)  But  horses,  while  drawing  a  cart,  may, 
cart  and  all,  be  distrained  for  rent  arrear.(n)  But  wearing  apparel, 
while  in  use,  cannot  be  distrained,  though  it  may  be  so  if  not  in  use.(o) 

Valuaile  things^  in  the  way  oftrade^  are  also  exempt — as  a  horse 
standing  at  a  smith's  shop,  or  cloth  at  a  tailor's,  or  corn  sent  to  a  mill, 
or  a  market,  yarn  at  a  weaver's  on  its  way  to  the  weaver,  or  carried  to 
a  private  house  to  be  weighed  on  its  way  from  the  weaver's,  and  hung 
there  till  weighed ;  a  horse  which  thus  carries  the  yarn,  or  fetches  it 
from  the  weaver's ;  a  horse  that  brings  corn  to  market,  and  is  put  into 
the  yard  while  the  corn  is  selling ;  goods  in  the  possession  of  a  common 
carrier,  though  not  on  their  way,  but  delivered  to  him  to  put  into  a 
wagon,  in  a  private  barn ;  the  goods  of  a  guest  at  an  inn,  or  his  cattle 


( j)  Re-enacted  subsUntially,  2  R.  S.        (m)  Id.  884, 986.    8  Bl.  Com.  2. 
415,  §  20.  (n)  8  Bl.  Com.  2. 


t 


k)  14  John.  425.  (o)  Woodf.  Land,  and  Ten.  886.    1 

i)  Woodi  Land,  and  Ten.  891.  Eip.  R.  206. 
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or  sheep/&c.  at  the  inn-stable  or  pasture;  though  this  is  c6nfinedto 
temporary  guests,  and  does  not  extend  to  a  permanent  lodger  ;(^)  aod 
so  of  the  like  cases.  Sut  a  gentleman's  chariot,  standing  in  the  cotd 
house  of  a  livery  stable  keeper,  is  liable  to  distress. (9) 

Again:  Whatever  is  a  part  of  the  freehold^  is  exempt  from  distTta; 
that  is  to  say,  such  things  as  the  tenant  v^ill  not  be  permitted  to  remote 
\vith  him  from  the  premises,  which  will  be  noticed  when  we  come  to 
speak  of  what  things  may  be  taken  in  execution,  towards  the  close  of 
the  volume  ;  merely  remarking  here,  that  a  smith's  anvil  has  been  held 
not  distrainable,  for  it  is  accounted  part  of  the  forge,  though  it  be  DOt 
fixed  by  nails  to  the  shop  ;  and  so  of  a  mill-stone,  though  it  be  remorei 
out  of  its  proper  place  to  be  picked. (r) 

Again  :  Goods  in  the  custody  of  the  law  are  not  distrainable  for  rent; 
as  goods  distrained  damage  feasant^  or  taken  on  execution  or  attadi- 
ment.(5)  And,  indeed,  it  is  laid  down  by  Mr.  Woodfall,(/)  thatwkefl 
crops,  &c.  are  seized  on  execution,  and  sold,  but  suffered  to  remain  qb 
the  premises,  not  being  capable  of  removal,  yet  they  are  still  so  &r  to 
be  considered  in  the  custody  of  the  law,  as  not  to  be  distrainable;  and 
this  notion  is  countenanced  by  an  authority  in  Willes'  Reports.(tt)  Bat 
the  contrary  was  explicitly  held,  in  the  case  of  Gwillim  v.  Barker,(r)  de 
cided  by  the  English  court  of  exchequer,  by  which  such  a  strange  aod 
unaccountable  anomaly  in  the  law  of  distresses  seems  to  be  corrected. 

Again  :  .^ny  thing  which  cannot  be  returned  in  as  good  plight  ^ 
when  taken,  is  not  the  subject  of  distress — as  milk,  fruit,  and  the  like;(«) 
and  such  was  anciently  the  law  with  regard  to  sheaves,  or  shocb  of 
corn,  &c.  as  they  were  liable  to  damage  in  their  removal;  tbouglit 
was  otherwise  with  regard  to  a  cart  loaded  with  corn,  for  that  could  k« 
safely  restored. 

^  distinction  obtains  with  regard  to  the  right  of  distraining  the  heasii 
of  a  stranger  J  which  come  upon  the  demised  premises.  Where  iheyaR 
placed  in  this  situation,  by  the  owner's  consent,  even  though  the  land- 
lord know  of  it,  and  have  agreed  with  the  owner  that  he  might  pot 
them  there,  yet  the  landlord  may  distrain  them,  unless  he  also  expressly 
agreed  not  to  do  so.  If  they  be  there  by  the  owner's  consent,  withool 
such  agreement  of  the  landlord ;  or,  if  they  are  trespassers  upon  the 
land,  having  broken  in,  they  are  equally  distrainable  immediately;  hot 


(p)  3  Bl.  Com.  2.    Woodf.  Land,  and  (a)  Id. 

Ten.  386  to  388.  h)  Id.  390. 

(9)  Woodf.  Land,  and  Ten.  386.    3  (u)  WiUea,  181. 

Burr.  1498.  (o)  1  Price's  Exch.  £L  374. 

(r)  Woodf.  Land,  and  Ten.  389.  (10)  3  RU  Com.  10. 
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if  they  have  broken  through  a  fence,  for  want  of  its  being  in  repair^ 
which  fence  it  was  the  duty  of  the  tenant  to  keep  in  repair  against  them, 
they  are  not  then  subject  to  distress,  till  they  have  been  levant  et  couch* 
antj  on  the  land,  that  is,  have  been  there  long  enough  to  have  lain 
down  and  risen  up  to  feed  ;  which,  in  general,  is  held  to  be  one  night  at 
least :  and  not  only  this,'  but  the  owner  must  have  notice  that  his  beasts 
are  there,  in  this  latter  case,  where  they  came  on,  through  the  tenant's 
neglect  of  duty  in  not  repairing  the  fence,  which  he  was  bound  to  repair 
against  them.  And  then,  after  they  have  been  levant  et  couchant^  and  no- 
tice has  been  given  to  the  owner  that  they  are  there,  if  he  neglect  to  take 
them  away,  they  are  then  distrainable,  as  in  the  two  former  instances. (a;) 

2.  Bv  STATUTE.  Such  articles  as  are  liable  to  be  distrained  for  rent, 
are  enumerated  by  the  statute,(y)  as  follows:  1.  Goods,  wares,  mer- 
chandize, utensils,  furniture,  cattle,  provisions  and  all  other  personal 
chattels,  except  such  as  are  by  law  exempt  from  sale  under  executions 
in  civil  cases,  and  such  as  are  by  law  exempt  from  distress.  2.  Things 
annexed,  for  the  purpose  of  trade  or  manufacture,  to  the  freehold,  or  to 
any  building ;  and  not  fixed  into  the  wall  of  such  building,  so  as  to  be 
essential  to  its  support.  3.  Wheat,  corn,  or  any  kind  of  grain,  grass, 
hops,  roots  or  other  produce,  whether  growing  upon  the  demised  prem- 
ises, or  whether  the  same  be  in  cocks,  or  sheaves,  or  loose,  or  in  the 
straw,  in  any  barn  or  granary,  or  elsewhere  upon  the  land  charged  with 
any  rent. 

The  statute  further  provides,(z)  that  all  goods  or  chattels  that  may  be 
lawfully  distrained,  may  be  cut,  gathered,  secured,  locked  up  and  de- 
tained, in  such  place  on  the  premises,  as  may  be  most  convenient,  or  in 
such  other  place  as  may  be  provided  by  the  landlord,  and  approved  by 
the  officer  making  the  distress ;  but  the  articles  enumerated  in  the  second 
subdivision  of  the  section  just  cited,  and  the  produce  of  the  soil  in  the 
ground,  cannot  be  removed,  until  after  a  sale  thereof  as  provided  by  the 
statute. 

It  may  be  well  to  stop  here,  and  point  out  one  or  two  instances  in 
which  the  common  law  rule  as  to  property  exempt  from  seizure  by 
distress  for  rent,  has  been  changed  by  the  foregoing  provisions  of  the 
statute.  And  it  should  be  remarked,  that  where  no  express  alteration 
has  been  made  by  the  statute,  the  rule  still  remains  as  at  common  law. 
Indeed,  we  have  just  seen,  that  such  articles  as  are  iy  law  exempt  from 
distress,  are  still  exempted  by  statute.     But  the  expression,  ^^'hy  law^^ 


(x)  8  B1.  Com.  8,  9.    Woodf.  Land.       (y)  2  R.  S.  412,  418.  §  10. 
And  Ten.  887.  («)  Id.  418,  §  11. 

Vol.  I.  61 
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refers  to  the  statutej  as  well  as  the  camnum  law,  and  hence  it  followi 
that  the  comrMm  law  is  to  govern  except  in  those  cases  where  alterations 
have  been  effected  by  the  statute. 

It  was  said)  ante,  p.  480,  that  whatever  is  a  part  of  the  freehold  \sexr 
empt  from  distress;  but,  by  statute,  as  we  have  just  seen,  certain  things 
annexed  to  the  freehold  may  be  distrained.  And  so,  of  crops j  whether 
growing  or  not. 

Certain  things  are  also  exempt  from  distress^  by  statute.  Beasts  of 
the  plough,  and  sheep,  and  the  implements  of  a  mechanic's  trade,  were 
considered  at  one  time  absolutely  privileged  at  common  law  ;(a)  bat  a 
statute  was  passed,  which  is  generally  considered  in  affirmance  of  the 
common  law,  giving  them  only  a  qualified  exemption  ;(b)  and,  they  are 
now  distrainable,  if  there  is  not  other  property  sufficient  upon  the 
premises.(c)  But  still,  the  law  favors  their  exemption  so  far,  that,  m 
an  action  for  wrongfully  distraining  them,  it  will  intend  that  a  sufficieat 
distress  was  to  be  found  upon  the  premises^  consisting  of  other  articlety 
till  the  contrary  is  made  to  appear  by  the  distrainer.  These  chattels 
may,  therefore,  still  be  called,  prima  facie^  not  distr4inable4(il)  Thus, 
beasts  of  the  plough,  sheep,  the  axe  of  a  carpenter,  and  the  like,  are 
not  distrabable,  till  search  has  been  made  in  vain,  for  other  property, 
the  legal  subject  of  distress. 

Again :  Such  personal  chattels  as  are  by  law  exempt  from  sale  under 
executions  in  civil  cases,  are  exempt  from  distress  for  rent. (4)  These 
personal  chattels  consist  of  the  following  articles,  which  are  exeaipt 
when  owned  by  any  person  being  a  householder ;  and  such  articles  there- 
of as  are  moveable  continue  so  exempt,  while  the  family  of  such  person,  or 
any  of  them,  may  be  removing  from  one  place  of  residence  to  another. 
AJl  spinning  wheels,  weaving  looms,  and  stoves  put  up  or  kept  for  use,  in 
any  dwelling  house«  The  family  Bible,  family  pictures,  and  scliool 
books,  used  by  or  in  the  family  of  such  person  ;  and  books  not  exceed^ 
ing  in  value  fifty  dollars,  which  are  kept  and  used  as  part  of  the  family 
library.  All  sheep  to  the  number  of  ten,  with  their  fleeces  and  the 
yam  or  cloth  manufactured  from  the  same ;  one  cow,  two  swine,  and 
necessary  food  for  them ;  all  necessary  pork,  beef,  fish,  flour  and  vege* 
tobles,(6)  actually  provided  for  family  use ;  and  necessary  fuel  for  the 


o)  8  Bl.  Oom.  9.  (d)  Woodf.  Land,  and  Tea.  984.    li. 

'h)  Woodf.  Land,  and  Ten.  385.  885. 

'e)  8  R.  S.  413,  §  13. 


{8 


4)  8R.a413,§10. 

Potatoes  planted  for  fiunliy  use  are  exempt  iiom  execatioa  belbie  thtj-  me 


OF  THE  ACTION  OF  TRESPASS.  483 

use  of  the  family  for  sixty  days.  All  necessary  rearing  apparel,  beds, 
bedsteads  and  bedding,  for  such  person  and  his  family ;  arms  and  ac* 
Goutrements  required  by  law  to  be  kept  by  such  person ;  necessary  cook- 
ing utensils ;  one  table ;  six  chairs ;  six  knives  and  forks  ;  six  plates ;  six 
teacups  and  saucers ;  one  sugar  dish  ;  one  milk  pot ;  one  teapot  and  six 
spoons ;  one  crane  and  its  appendages ;  one  pair  of  andirons  and  a 
shovel  and  tongs.  The  tools  and  implements  of  any  mechanic,  necessa- 
ry to  the  carrying  on  of  his  trade,  not  exceeding  twenty-five  dollars  in 
▼alue.(eM) 

By  the  act  of  April  11,  1842,  ^^  to  extend  the  exemption  of  household 
furniture  and  working  tools  from  distress  for  rent,  and  sale  under  execu- 
tion," it  is  provided  that  in  addition  to  the  articles  previously  exempted 
by  law  from  distress  for  rent,  or  levy  and  sale  under  execution,  there 
shall  be  exempted  hereafter,  necessary  household  furniture,  and  working 
tools  and  team  owned  by  any  person  being  a  householder,  or  having  a 
family  for  which  he  provides,  to  the  value  of  not  exceeding  $150.  But 
this  exemption  does  not  extend  to  any  execution  issued  on  a  demand  for 
the  purchase  money  of  such  furniture,  &c.  or  the  articles  enumerated  in 
the  revised  statute8.(6) 

The  second  section  of  this  act  provides  that  when  a  man  having  a 
family  shall  die,  leaving  a  widow,  or  minor  child  or  children,  there 
shall  be  inventoried  by  the  appraises  and  set  apart  for  the  use  of  such 
widow,  or  widow  and  child  or  children,  in  the  manner  prescribed  by  the 
revised  statutes,  necessary  household  furniture,  provisions,  or  other  per- 
sonal property  in  the  discretion  of  said  appraisers,  to  the  value  of  not 
exceeding  one  hundred  and  fifty  dollars,  in  addition  to  the  articles  of 
personal  property  exempt  from  appraisal  by  the  revised  statutes. 

Besides  these  exemptions  and  those  before  enumerated,  the  revised 
statutes  further  provide,(6)  that  personal  property  deposited  with  a  ten- 
ant, with  the  consent  of  the  landloid,  or  hired  by  such  tenant,  or  lent  to 
him,  with  the  like  consent,  shall  not  be  distrained  for  any  rent  due  to 
such  landlord ;  nor  shall  any  property  belonging  to  any  other  person 
than  the  tenant,  which  shall  have  accidentally  strayed  on  the  demised 
premises,  or  which  shall  be  deposited  with  a  tavern-keeper,  or  with  the 
keeper  of  any  ware-house,  in  the  usual  course  of  their  busines8,(7)  or 


(iM)  2  R.  S.  290,  §  22.  (e)  Id.  418,  §  14. 

dag,  Hm  same  at  when  taken  out  of  the  |^and  and  laid  up  in  store.  (85  Wen. 
870. 

I,  p.  198. 

in  the  statute  is  put  merely  by  way  of  example  and  was  not  tn- 
leiMled  lo  limit  the  protection  only  to  goods  thus  deposited.    It  has  aoooidingly 


ro.) 

(6)  liiwt  of  1842, 

(7)  This  clause  ii 
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deposited  with  a  mechanic  or  other  persoD,  for  the  purpose  of  being  re- 
paired or  being  manufactured,  be  subject  to  distress  or  sale  for  rent ;  but 
the  officer  making  the  distress  shall  not  be  liable  for  seizing  or  selling 
property  not  belonging  to  the  tenant,  unless  before  such  taking  or  sale, 
notice  of  the  claim  of  a  third  person  be  given  to  such  officer. 

It  is  further  provided,(/)  that  the  property  of  boarders  at  tavens 
and  boarding  houses  shall  not  be  liable  to  distress  for  rent ;  but  no  of- 
ficer, making  a  distress,  shall  be  liable  for  seizing  or  selling  property 
belonging  to  any  such  boarder,  unless,  upon  such  taking  or  sale,  notice 
of  the  claim  of  such  boarder  be  given  to  such  officer.(8) 

In  an  action  of  trespass,  against  the  distrainer,  for  taking  and  carry- 
ing away  goods,  if  the  plaintiff  mean  to  recover  on  the  ground  that 
necessary  cooking  utensils,  &c.  have  been  distrained,  it  is  enough  £k 
the  defendant  to  show  a  right  to  distrain,  and  it  then  lies  with  the  plain- 
tiff to  show,  affirmatively,  that  they  were  necessary.  It  is  not  eooogh 
that  they  are  shown  by  the  plaintiff,  to  be  cooking  utensils^  &c.  but  he 
must  moreover  show,  that  they  are  necessary,  &c.  or  he  cannot  recov- 
er.(g)  The  fleeces,  or  the  yarn  or  cloth  manufactured  from  the  fleeces 
of  ten  sheep  are  exempt,  whether  the  possessor,  (a  householder)  be  or 
be  not  the  owner  of  the  sheep,{h) 

3.  The  subject  of  distress,  damage  feasant,  concluded. 

The  above  qualifications  and  exceptions,  as  to  the  time,  reasonable- 
ness, and  kind  of  distress,  have  no  application  to  distresses,  damagt 
feasant ;  and  an  abuse,  or  irregularity,  in  the  disposition  of  the  latter 
kind  of  distress  will  make  the  party  a  trespasser  from  the  beginning,  as 
at  common  law.  So,  the  provisions  of  the  statute,(t)  that  no  distress 
shall  be  driven  out  of  the  town  where  it  shall  be  taken,  except  tea 


(/)  2  R.  S.  413,  §  16.  (A)  11  Wen.  44. 

(g)  14  John.  434.  (i)  2  R.  S.  412»  §  5,  6. 

been  held  that  ^oods  deposited  with  another  to  await  an  opportunity  to  be  sold*  mn 
not  liable  to  distress  or  sal^  for  rent  owing  by  the  bailee.  (Connah  t.  Hale,  31 
Wen  462.)  The  law,  in  afibrding  this  protection .  looks  to  the  coorenieDte  of 
trade,  and  not  to  the  business  of  the  bailee  or  the  particular  character  of  (he  place 
where  the  goods  are  deposited — as  whether  it  be  a  ware-house,  ware-room^  «hai( 
or  other  place  of  deposit.    (Id.) 

(8)  The  common  law  rule,  in  relation  to  the  exemption  from  seixure  bjr  rtiifrci, 
of  Deasts  on  the  premises,  owned  by  some  person  other  than  the  tenant,  (slated 
ante,  p.  480,)  ana  of  the  goods  of  a  guest  at  an  inn,  (ante,  p.  480,)  ia  materiallf 
changed  and  modified,  by  the  provisions  of  the  statute  cited  in  the  text.  I  meotioa 
this  modification  of  the  common  law,  not  because  it  is  the  only  change  effected  by 
the  statute,  but  for  the  reason  that  it  strikes  me  as  being  one  of  the  mo$t  piactktf 
importance. 
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pound  within  the  same  county,  not  above  three  miles  distant  from  the 
place  where  such  distress  shall  have  been  taken  ;  and  that  all  beasts,  or 
goods  and  chattels  taken  as  a  distress  at  one  time,  shall  be  kept,  as  near 
as  may  be,  in  the  same  place,  do  not,  probably,  apply  to  distresses 
damage  feasant.  These  provisions  are  incorporated  into  the  act  re- 
lating to  the  ^^  proceedings  for  the  recovery  of  rent  and  of  demised 
premises,"  and  should,  therefore,  as  I  conceive,  although  the  language 
of  the  statute  is  general,  be  construed  to  apply  only  to  distresses  for  rent. 
True,  the  act  of  I8l3,(j)  of  which  the  above  sections  are  a  substantial 
re-enactment,  properly  applies  both  to  distress  for  rent  and  damage 
feasant.  That  was  ^^  an  act  to  prevent  abuses  and  delays  in  actions  of 
replevin,"  and  its  phraseology  was  equally  general  with  that  of  the  pro- 
visions above  cited.  There  was,  therefore,  no  reason  to  restrict  its  ap- 
plication to  either  kind  of  distress,  and  especially  so,  as  there  is  nothing 
in  the  title  of  the  act  or  in  the  context  to  justify  such  a  construction. 

The  most  punctilious  regularity  is  necessary  in  making  a  distress, 
damage  feasant ;  and  the  least  deviation  from  legal  rules,  in  taking  and 
disposing  of  the  distress,  will  subject  the  party  to  a  replevin,  or  an  ac- 
tion of  trespass,  or  trover,  for  the  value  of  the  article  distrained ;  for 
whatever  makes  a  man  a  trespasser  from  the  beginning,  strips  him  of  all 
right  to  protection,  in  any  thing  which  he  has  done,  and  constitutes 
him  a  mere  wrongdoer,  throughout.  Besides  the  English  cases,  there 
have  been  several  decisions  in  this  state,(A:)  establishing  this  doctrine, 
some  of  which  I  shall  notice,  after  adverting  more  particularly,  than  I 
have  yet  done,  to  the  statute  regulating  the  disposition  of  this  mode  of 
distress. 

The  statute  provides,(/)  that,  (^  1,)  when  any  distress  shall  be  made 
of  any  beasts  doing  damage,  the  person  distraining  shall  keep  such 
beasts  in  some  secure  place  other  than  the  public  pound,  until  his  dam- 
ages shall  be  appraised :  and  within  twenty-four  hours  after  such  dis- 
tress, unless  the  same  was  made  on  a  Saturday,  in  which  case,  before 
the  Tuesday  morning  thereafter,  he  shall  apply  to  two  fence-viewers  of 
the  town,  to  appraise  the  damage.  (^  2.)  Such  fence-viewers  shall 
thereupon  immediately  repair  to  the  place,  aqd  view  the  damage  done; 
and  they  may  take  the  evidence  of  any  competent  witnesses  of  the  facts 
and  circumstances  necessary  to  enable  them  to  ascertain  the  extent  of 
such  damage  ;  for  which  purpose,  either  of  them  is  hereby  authorized  to 


(  f )  1  R.  L.  of  1813,  p.  93,  §  7.  (1)  2  R.  8.  496,  427,  42a 

(i)  2Jokn.l91.    10  id.  268.    id.  869. 
19  Wen.  498. 
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administer  an  oath  to  every  such  witness.  (§  3.)  The  said  fence-Tiew- 
ers  shall  ascertain  and  certify,  under  their  hands,  the  amount  of  such 
damage,  with  their  fees  for  their  services  ;  and  if  any  dispute  shall  arise, 
touching  the  sufficiency  of  any  fence  around  the  premises,  where  sock 
damage  was  done,  the  said  fence-viewers  may  examine  witnesses  in  re- 
lation thereto,  and  for  that  purpose,  may  administer  oaths  to  such  wit* 
nesses ;  and  they  shall  determine  such  dispute ;  which  decision  shall  be 
conclusive,  (§  4.)  Within  twenty-four  hours  after  the  said  damages 
shall  be  so  appraised,  unless  the  amount  so  ascertained,  and  the  fees  of 
the  fence-viewers,  shall  have  been  paid,  the  person  making  suck  distren, 
shall  cause  the  beasts  distrained  to  be  put  in  the  nearest  pound  in  the 
same  county,  if  there  be  one,  there  to  remain  until  the  same  be  sold,  as 
hereinafter  directed,  or  until  replevied,  according  to  law,  or  until  the 
damages  so  certified,  and  the  fees  of  the  fence-viewers  and  pound-mas- 
ter, be  paid  ;  and  he  shall  deliver  the  certificate  of  the  fence-vieweis  to 
the  keeper  of  such  pound.  The  owner  of  such  beasts  may  give  then 
their  feeding,  without  disturbance.  (^  5.)  The  pound-masters  of  the 
several  cities  and  towns  of  this  state,  shall  receive  and  keep  the  beasts 
so  delivered  to  them,  in  the  public  pound,  and  unless  the  same  shall  be 
replevied  or  discharged,  according  to  law,  within  six  days,  such  poimd- 
master  shall  sell  such  beasts,  or  so  many  of  them  as  shall  be  necessary, 
at  public  vendue,  giving  forty-eight  hours'  notice  of  such  sale,  by  adver- 
tisement, to  be  fixed  up  at  sush  pound,  and  at  the  nearest  public  place. 
(§  6.)  From  the  proceeds  of  such  sale,  the  pound-master  may  retaia 
sufficient  to  pay  the  amount  of  his  fees  and  his  charges  for  keeping  sucb 
beasts,  and  the  charges  of  such  sale ;  and  he  shall  pay  to  the  persoa 
impounding  such  beasts,  the  damages  so  certified,  with  the  fees  of  the 
fence-viewers ;  and  if  there  be  any  surplus,  the  same  shall  be  paid  to 
the  owner  of  such  beasts.  If  no  owner  appear  within  one  year  aAcr 
such  sale,  and  claim  such  surplus,  the  same  shall  be  paid  to  the  ove^ 
seers  of  the  poor  of  such  city  or  town,  for  the  use  of  the  poor  thereof. 
(§7.)  Every  pound-master  with  whom  any  beasts  shall  b&  impounded, 
shall  discharge  such  beasts,  on  being  paid,  1.  The  amount  of  the  dam- 
ages so  certified  by  the  fence- viewers :  2.  The  fees  of  the  fence-viewers : 
3.  The  fees  of  the  pound-master,(9)  with  his  reasonable  charges  for 


(9)  Pound-masten  shall  be  allowed  the  foUowinjf  foes  for  their  sonicot,  to  wit : 
For  taking  into  the  pound  and  discharging^  therenom,  every  horBO»  ass,  or  mule, 
and  all  neat  cattle,  twelve  and  a  half  cents  each  ;  for  every  ihoep  or  lamb,  three 
cents ;  and  for  every  hog,  six  cents.  (1  R.  S.  34d,  §  61.)  These  fees  an  to  be 
paid,  for  feeding  the  beasts,  in  addition  to  the  fees  prescribed  in  the  iectioa  cilei 
la  the  text 
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feeding  such  beasts^  if  fed  by  him,  not  exceeding  six  cents  for  e&ch 
beast,  for  erery  twenty-four  hours.    (§  8.)  When  any  person  shall  be 
authorijSed  by  law  to  distrain  any  inanimate  goods  or  chattels  doing 
damage,  he  shall  keep  the  same  in  some  safe  and  convenient  place,  until 
the  damage  shall  be  appraised,  and  the  goods  be  sold  or  otherwise  dis- 
posed of.     (§  9.)  He  shall  apply  to  any  two  fence- viewers  of  the  town, 
to  appraise  the  damages  sustained  by  him  ;  who  shall  proceed  therein, 
in  the  same  manner  and  with  the  same  powers,  as  herein  before  pro- 
vided, with  respect  to  cattle  doing  damage  ;  and  in  addition,  they  shall 
estimate  and  certify  the  value  of  the  property  distrained^     (^  10.)  The 
distrainer  shall  affix  a  notice  in  three  public  places  of  the  town,  for  ten 
days,  as  follows  :  1.  Specifying  therein  the  property  distrained ^  and  the 
amount  of  damages  certified  :  2.  Requiring  the  owner  of  such  property 
to  redeem  and  remove  the  same,  before  the  day  therein  appointed  for 
the  sale  thereof:  3.  Stating  that  such  property  will,  on  some  day,  at 
least  ten  days  from  the  day  of  the  first  posting  thereof,  be  sold  to  pay 
such  damages,  and  the  costs  and  charges  of  the  proceedings.     (§  11.)  If 
the  value  of  the  property  distrained,  as  certified  by  the  appraisers^  ex- 
ceed fifty  dollars^  the  distrainer  shall  publish  a  notice  in  the  nearest 
newspaper,  once  in  each  week,  for  four  weeks,  similar  to  that  required 
in  the  last  section,  except  that  the  time  of  sale  shall  be  at  least  thirty 
days  from  the  day  of  the  first  publication  of  such  notice.     (^  12.)  If  the 
owner  of  such  property  be  known  to  the  distrainer,  or  if  any  person  be 
known  to  him  as  claiming  any  interest  in  such  property,  and  if  sudi 
owner  or  person  reside  within  the  county,  the  distraitier  shall  also  serve 
a  copy  of  such  notice,  within  two  days  after  the  time  of  postings  or  after 
the  first  day  of  the  publication  thereof,  either  personally  on  such  owner 
or  person,  or  in  case  of  his  absence  from  his  usual  or  last  place  of  resi- 
dence, by  leaving  the  same  at  such  residence,  with  a  proper  person. 
(§  13.)  If  such  goods  and  chattels  be  not  removed,  and  if  the  damages 
so  certified,  with  the  fees  of  the  appraisers  and  the  expenses  of  such  no- 
tice, be  not  paid,  at  the  time  appointed  in  such  notice  for  the  sale,  the 
distrainer  shall  apply  to  the  sheriff  of  the  county,  or  one  of  his  deputies, 
or  to  any  constable  of  the  town,  to  sell  such  goods  and  chattels,  and 
shall  make  and  deliver  to  such  officer,  an  affidavit  showing  his  compli- 
ance with  the  provisions  of  this  title^  and  the  original  certificate  of  the 
appraisers.     (^  14.)  Such  officer  shall  thereupon  proceed  and  sell  the 
goods  and  chattels  so  distrained^  in  the  same  maimer  as  on  executions 
against  personal  property  in  civil  cases^  and  with  the  like  authority  and 
effect,  and  shall  be  entitled  to  the  same  fees  for  his  services.    (§  16.)  From 
the  proceeds  of  such  sale,  such  officer  shall  retain  his  own  fees,  and 
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shall  pay  to  the  distrainer  the  amount  of  the  damages  so  certified,  and 
the  expenses  of  such  notices,  and  also  all  expenses  that  may  have  been 
necessarily  incurred,  in  the  safe  keeping  and  preservation  of  such  proper- 
ty ;  which  expenses  shall  be  ascertained  and  certified  by  anj  judge  of 
the  county  courts,orby  a  justice  of  the  peace  of  the  county.  (§16.)  If  any 
balance  shall  remain,  such  officer  shall  pay  the  same  to  the  county  treas- 
urer, for  the  use  of  the  owner  of  such  property,  or  his  legal  represent- 
atives. (§  17.)  Upon  the  application  of  the  owner  of  such  property, 
or  his  representatives,  to  the  court  of  common  pleas  of  the  county,  aad 
on  due  proof,  by  affidavits,  of  such  ownership,  the  said  court  shall  order 
such  balance  to  be  paid  to  such  owner,  or  his  representatives,  by  the 
county  treasurer,  after  deducting  a  commission  of  five  per  cent,  for  re- 
ceiving, keeping  and  paying  over  the  same.  (§  18.)  If  upon  any  such 
application,  the  court  entertain  any  doubt  of  the  ownership  of  sach 
property,  before  ordering  such  balance  to  be  paid  over,  they  shall  re- 
quire the  claimant  to  execute  a  bond  to  the  people  of  this  state,  in  a 
penalty  at  least  double  the  amount  of  such  balance,  and  with  sureties  to 
be  approved  by  such  court,  conditioned  that  he  will  pay  to  any  person, 
who,  in  an  action  on  such  bond,  commenced  within  two  years  from  its 
date,  shall  establish  his  right  to  such  balance,  or  to  any  part  thereof,  the 
amount  to  which  he  shall  show  such  right,  with  interest.  (§  19.)  Any 
person  claiming  such  balance,  or  any  part  thereof,  may  prosecute  sod 
bond,  in  the  name  of  the  people  of  this  state,  on  the  relation  of  such 
person,  who  shall,  in  all  respects,  be  deemed  the  plaintiff  therein,  and 
be  liable  for  the  costs.  If  he  establish  his  right  to  such  balance,  or  any 
part  thereof,  in  such  action,  he  shall  be  entitled  to  recover  such  amountf 
with  interest,  as  damages  to  be  assessed  for  a  breach  of  such  condiiiooy 
with  costs  of  suit.  The  proceedings  thereon  shall  be  the  same  as  in 
other  actions  on  bonds,  with  conditions  other  than  for  the  payment  of 
money.  But  no  judgment  in  favor  of  the  defendants,  shall  be  a  bar  to, 
or  in  any  way  affect,  any  action  that  may  be  brought  on  such  .bond,  by 
any  other  person  than  the  plaintiff  against  whom  such  judgment  shall 
have  been  obtained. 

The  distress  may  be  rescued,  at  any  time  before  it  is  put  in  a  public 
pound,  if  taken  without  cause ;  but  after  it  is  put  in  a  public  pound,  it 
cannot  be  rescued,  whether  there  be  cause  for  the  distress  or  not.(m) 

The  sense  of  the  legislature,  as  clearly  expressed  in  this  statute  is, 
that  the  damages  must  be  ascertained  by  the  fence-viewers,  before  the 


(m)  10  John.  358»  S68,  per  Spencer,  J.   8  Bl.  Oom.  IS. 
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beasts  are  put  into  the  public  pound ;  when  they  are  thus  impounded 
they  are  in  the  custody  of  the  law :  they  are,  in  fact,,  in  execution  by 
summary  process,  afforded  by  the  law  for  injuries  done  on  a  man's  land ; 
and  when  impounded  in  a  public  pound,  the  party  has  no  mode  of  regain* 
ing  possession  but  by  paying  the  damages  and  fees  to  the  pound  keep- 
er, or  by  replevying  tbem.(n) 

The  right  to  distrain  beasts  damage  feasant^  does  not  depend  upon 
the  particular  kind  of  injury  done,  or  the  flace  where  it  is  committed. 
Accordingly,  it  has  been  held,  that  swine  in  one's  baYn^  eating  corn, 
may  be  distrained. (o) 

Where  beasts  damage  feasant  have  been  distrained,  or  even  impound- 
ed, the  distrainer  may  relinquish  the  proceedings  by  distress,  before  sat- 
isfaction for  the  damage  which  has  been  sustained^  and  bring  an  action 
of  trespass. (p) 

It  will  be  observed,  that  under  the  third  section  of  the  statute  above 
cited,  if  any  dispute  arise  touching  the  sufficiency  of  the  fence,  the 
fence-viewers  are  to  determine  the  same,  and  their  decision  is  to  be  con- 
clusive. Under  this  section,  a  case  may  happen,  in  which,  though  dam- 
age has  been  4one,  it  may  arise  from  defect  of  the  fences  of  the  party 
distraining  \,  in  which  case  no  damages  would  be  appraised. (f) 

The  provisions  authorizing  the  fence-viewers  to  take  testimony^  in  or- 
der to  enable  them  to  ascertain  the  extent  of  the  damage,  as  also  to 
determine  the  dispute  in  regard  to  sufficiency  of  fences,  are  new^but 
obviously  necessary,  to  enable  them  to  decide.  Where  property  has 
been  wholly  wasted,  a  view  would  not  enable  them  to  ascertain  the  ex- 
tent of  the  loss ;  and  fences  may  be  clandestinely  thrown  down,  or  their 
appearance  altered  when  viewed, (r) 

In  these  cases,  if  the  distress  be  put  in  a  public  pound  before  damages 
are  appraised,  it  is  such  an  act  of  irregularity  as  renders  the  whole 
proceeding  void^  and  the  distrainer  a  trespasser  from  the  beginning.(«) 
And  so,  without  doubt,  would  be  the  decision  of  the  law  with  regard  to 
any  positive  disposition  of  the  distress,  without  having  every  previous 
preparatory  step  perfectly  regular — as  if  the  distress  should  be  sold,  un- 
der the  fifth  section,  without  advertising,  as  required  by  the  statute,  or 
before  the  six  days  had  expired,  and  so  of  the  like  cases. 


in)  10  John.  253, 258,  per  Spencer,  J.  (r)  See  8  R.  S.  767. 

1.  Com.  12.  (a)  2  John.  191.    10  id.  253.    Id.  869. 

(o)  19  Wen.  498.  See  also  19  Wen.  498«  499,  per  Bronn 

Op)  15  John.  220.  son,  J. 
(9)  See  10  John.  253,  258»  per  Spea- 
cer,  J. 

Vol.  I.  62 
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But  here  we  ought  to  note  again,  the  distinction  between  a  mere 
f^nsance^  and  some  act  of  misfeasancej  done  irregularly.  The  fermcr 
willy  in  no  case,  render  the  party  a  trespasser /roin  ike  beginmmg;  and 
this  doctrine  is  not  confined  to  distresses,  but  runs  through  every  case, 
where  a  license,  entry  or  authority  is  given  by  the  law.  Hence,  an  ad 
of  mere  neglect ;  for  instance,  neglecting  to  deliver  a  distress  on  tender 
of  amends  ;{t)  omitting  to  have  the  damages  appraised  within  twentj- 
four  hours,  as  required  by  the  statute  ;{u)  a  neglect  to  pay  for  the  wiie 
which  one  calls  for  at  a  tavern  ;(t;)  or  of  an  officer,  to  deliver  goodi 
taken  in  execution,  after  the  debt  is  paid,(to)  will  not  make  the  party  i 
trespasser  from  the  beginning,  if  not  followed  by  some  unwarrantable  or 
unlawful  act  about  the  property — as  cutting  nets,  distrained  damagt 
ftasant^ix)  working  a  horse  distrained,(y)  or  otherwise  using  it,  killing 
the  distress,  or  some  other  positive  interference  with  it.(z)  But  slill, 
the  party  injured  may  have  his  appropriate  remedy,  an  action  on  the 
case,  for  these  negative  wrongs  of  non/€a^ance.(10) 

And  here  we  shall  part  with  the  subject  of  distresses,  a  topic  oa 
which  I  did  not  intend  to  have  said  so  much ;  but  its  great  prevaleDoe 
in  common  life,  as  a  means  of  prompt  redress  for  those  trifling,  yet  oft 
repeated  injuries,  which  will  hardly  brook  '^the  law's  delay,"  conast- 
ently  with  other  concerns,  seems  to  have  forbidden  my  saying  less.  I 
have  ventured  to  insert,  in  detail,  the  provisions  of  the  statute  on  this 
subject,  at  the  hazard  of  incurring  censure  for  quoting,  in  extensoy  from 
the  statute  book  which  is  so  generally  in  the  hands  of  gentlemen  of  the 
legal  profession.  It  should  however  be  recollected,  that  this  treatise  is 
designed  more  especially  for  the  use  of  such  persons  as  have  not  the 
means  or  opportunity  of  resorting  to  the  library  of  the  lawyer  in  order 
to  ascertain  their  legal  rights  and  remedies.  For  this  reason,  it  was 
thought  advisable  to  copy  the  sections  of  the  statute  verbatim  ;  by  the 
study  of  which,  in  connexion  with  the  accompanying  remarks,  it  is 


(n  8  Rep.  146,  p.  390  of  the  Edin-  (to)  15  John.  401. 

burgh  ed.    10  John.  369,  373,  per  Kent,  fx)  Cro.  Car.  228. 

Ch.  J.    15  id.  401,  402,  per  Spencer,  J.  fy)  Cro.  Jac.  147.    1  T.  R.  IS. 

19  Wen.  498,  499,  per  Bronson,  J.  {x)  See  8  Rep.  290.    11  East, 

(tt)  19  Wen.  498.  Id.  405,  note.    Cro.  Jac.  147.    19  Wi 

(o)  8  Rep.  290.    10  John.  253,  258,  498,  499,  per  Bronson,  J. 

Sr  Spencer,  J.    15  id.  401,  402,  per 
encer,  J. 

nO)  Strictly  and  technically  speaking,  there  are  three  geneiml  diviaioBS« 

which  may  be  classed  every  possible  act  consequently  injurious  to  another.    

feoMone;  doing  badly  what  ought  to  ha?e  been  done.  Mo^ftmtmc^^  doing  what 
ought  not  to  have  been  done ;  Mid  nofi^cot once,  omitting  to  do  vdiat  oaghk  Is  har^ 
been  done. 
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hoped  tbe  remedy  by  distress^  damage  feasant^  may  be  rendered  less 
complicated  and  difficult  than  it  has  hitherto  been  considered.  One 
point  we  hare  certainly  gained  by  this  diffusiveness.  The  illustration  it 
affords^  of  the  rule  which  makes  certain  acts  authorized  by  law,  tres- 
passes yrom  the  beginningy  applies  so  fully  to  all  other  cases  which 
range  themselves  under  it,  as  to  save  much  time,  which  it  would  be  oth- 
erwise necessary  to  devote  to  their  consideration.  Thus,  where  officers 
are  authorized  by  law  to  do  certain  things  about  the  execution  of  pro- 
cess or  otherwise,  and  they  commit  an  abuse,  or  an  irregular  exercise  of 
such  power ;  or  the  party  sustains  an  injury  by  their  neglect,  the  mode 
of  redress,  whether  in  trespass,  trover  or  case,  would  readily  occur,  on 
comparing  such  acts  with  those  of  a  similar  character,  in  a  case  of  dis- 
tress damage  feoioni J  and  noticing  the  remedy  for  them  under  that  head ; 
and  so  of  all  their  acts,  which  are  illegal  and  unauthorized,  in  the  first 
instance.  The  general  duty  of  those  officers,  in  the  execution  of  civil 
process,  will  be  noticed,  when  I  come  to  speak  of  the  service  of  process, 
under  the  proper  heads.  The  rights  and  duties  of  a  sheriff,  in  taking 
and  disposing  of  goods  under  9l  fieri  facias^  are  in  almost  every  respect 
similar  to  those  of  a  constable  under  an  execution  ;  for  which  reason  I 
shall  not  in  any  part  of  this  treatise  point  out  the  former,  with  any  de- 
gree of  particularity ;  but  shall  content  myself  with  noticing  the  latter, 
in  the  due  order  of  time,  without  a  further  application  of  them,  to  the 
sheriff  and  his  fieri  facias.  (See  ante,  p.  454  to  461, /or  remarks  as  to 
priority  arising  from  a  levy  under  executions^  4rc.) 

Of  the  possession  necessary  to  maintain  trespass  for  an  injury 
to  personal  property. 

Trespass  is  a  possessory  action ;  and  the  plaintiff  must,  at  the  time 
of  the  injury  committed,  have  had  an  actual  or  constructive  possession. 
of,(a)  as  well  as  a  general^  special  or  qualified  property  in,  the  chattel 
injured,  carried  away  or  destroyed,  in  order  to  maintain  the  action ;  and 
though  the  possession  be  tortious,  yet  trespass  may  be  maintained  against 
a  stranger  who  divests  such  possession. (6) 

We  again  refer  the  reader  to  our  remarks,  ante,  p.  319  to  329,  for  the 
doctrine  in  regard  to  what  possession  is  requisite  to  maintain  trover ; 
the  rules  applicable  to  which  are  the  same  as  in  this  action.  See  also 
ante,  p.  466.    It  should  be  here  remarked,  that  trover  is  generally  found- 

(a)  1  T.  R.  480.    Id.  490.    7  id.  9.  7  Conii.  R.  282.    10  Wsn.  110.    8  Iky, 

8  John.  482.    8  Pick.  R.  838,  885,  per  496.    U.  272. 
Palter,  Cb.  J.    2  id.  122.    1  Weo.  466.       (6)  See  7  Cowen,  70. 

9  Serg.  k.  Rawle,  244.    5  Veirn.  R.  97. 
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ed  on  an  unlawful  detention;  while  this  action  proceeds  upon  tbet^righ 
nal  taking  as  tortious  and  illegal. (c)  To  zuaintain  trespass  or  trom, 
however,  evidence  of  an  actual  ^forcible  dispossession  of  the  plaiBltf  is 
not  necessary ;  any  unlawful  interference  with  the  property  of  aootkr) 
or  exercise  of  dominion  over  it,  by  which  the  owner  is  damaged,  is  sdi- 
cient  to  maintain  either  action.((2)  And  in  one  case,  where  a  partysoM 
a  mill,  standing  upon  the  lot  of  his  neighbor,  and  appointed  a  daj  far 
the  purchaser  to  take  it  away,  promising  to  aid  him  in  its  removaljif 
assistance  was  necessary,  and  the  mill  was  afterwards  taken  down  aad 
removed  by  the  purchaser;  it  was  held,  that  the  vendor  was  liable  torn 
action  of  trespass,  although  there  was  no  proof  of  his  being  present,  or 
aiding  in  the  removal.(ll) 

A  constructive  possession  is  where  the  general  owner,  although  tk 
chattel  be  in  the  actual  possession  of  another,  has  the  right  to  reclaim  it 
immediately,  the  person  in  possession  not  being  entitled  to  retain  it 
against  his  will.  A  strong  case  to  illustrate  this  position,  is  pat  in  Bic. 
Abr.  Trespass,  C.  2.  If  the  owner  of  a  chattel,  which  is  in  Yoric^give 
it  to  J.  S.,  who  is  in  London,  and  it  is  taken  or  injured  by  a  stranger} 
J.  S.  may  maintain  trespass.(e) 

Oeneral^  means  the  same  as  absolute  property,  which  we  havealrewlf 
defined  ;{f)  and  the  person  who  has  such  a  property  in  goods  or  cbat* 
tels,  may  support  this  action,  as  well  where  he  has  never  had  the  ndwd 
possession,  as  where  he  has  parted  with  his  possession  by  lending,  or 
to  a  carrier,  servant,  &c.  not  coupled  with  an  interest  in  the  thing ;(;) 
it  being  a  rule  of  law,  that  a  general  property  in  personal  chattels, pftx^ 
^acte,  draws  to  it  the  possession  ;(A)  (12)  and  this  rule  holds  by  rela- 
tion ;  as  in  case  of  executors  and  administrators,  &c.  who  may  support 
trespass  for  an  injury  to  personal  property,  committed  after  the  death  of 
the  testator  or  intestate,  and  before  probate  or  administration. (t)  So 
may  a  legatee,  after  an  executor  has  assented  to  the  legacy,  for  a  tra- 


(c)  8  John.  432.    13  id.  141.    11  id.        (g)  7  T.  R.  12.    10  Wen.  110.  Sei 
285.    7  id.  535.  3  Day,  498.    Id  272.    9  Cowen,  687. 

(d)  See  10  Wen.  1)49,  350,  per  Suth-        (A)  2  Saund.  47,  a,  b,  d.   2  Bal^ 
erladd,  J.  268.    7  T.  R.  9.    1  id.  4S0.    Seettao? 

(<)  See  8  Pick.  R.  ^3,  835,  per  Par-  Conn.  R.  232,  235>  per  Honner,  Ck  I 
ker,  Ch.  J.  CO  M.  ibid.    Bac.  Abr.  Executoo, 

(/)  Ante,  p.  820.  (H)  1.    2  Saund.  47,  k. 

(11)  12  Wen.  39. 
.    (\2)  The  p^eneral  owner  of  personal  property  holds  the  conslnittiTf  po««««» 
and  may  maintain  trespass,  thoiirh  the  actual  possessioD  be  in  aaother.    (Cuf^' 
HotaUins:,  1  Hill,  311.) 
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pass  committed  before  such  assent. (J)  But,  if  the  general  owner  part 
with  his  possession,  and  the  bailee  have  a  right  to  use  the  thing,  the  in- 
ference of  possession  is  rebutted,  and  the  right  of  possession,  being  in 
reversion,  the  general  owner  cannot  support  trespass,  but  only  an  action 
on  the  case,  for  an  injury  done  by  a  stranger,  while  the  bailee's  right 
continued.  (A:)  Nor  can  the  general  owner  support  this  action,  even 
against  the  bailee,  for  a  mere  abuse,  though,  if  a  bailee  destroy  the  thing, 
trespass  may  be  supported  if  the  injury  were  forcible.(/)  A  mortgagee 
of  personal  property  mortgaged  to  secure  a  debt,  may  maintain  this  ac- 
tion against  a  third  person  who  takes  it  from  the  possession  of  the  mort- 
gagor; although  the  trespass  be  committed  before  the  debt  become 
due.(^) 

Where  one  delivers  personal  property  to  another,  to  be  returned  after 
a  certain  time ;  at  the  expiration  of  the  time,  the  same  identical  proper- 
ty reverts  to,  and  the  title  is  in  the  bailor,  and  he  may  take  it  from  one 
having  a  wrongful  possession  without  rendering  himself  liable  to  an  ac- 
tion of  trespass. (n)  It  is  otherwise,  however,  where  the  contract  of  the 
4)ailee  is,  either  in  the  alternative,  to  return  the  property  or  deliver  prop- 
erty of  the  same  kind  and  quality,  or  where  the  contract  is  to  do  the 
latter  only.^o) 

FUETH£R  &EMikRK»,  WITH  REGARD  TO  TH£  NATURE  OF  THE  INJUUY  TO 
PERSONAL  PROPERTY,  FOR  WHICH  THIS  ACTION  LIES. 

This  is,^r^^,  an  illegal  takings  or,  which  is  the  same  thing,  an  ahu^ 
which  renders  a  legal  taking  unlawful  from  the  beginning.  We  had 
nearly  closed  this  part  of  our  subject,  in  speaking  of  distresses,  and  the 
few  remarks  immediately  preceding  that  subject,  but  we  shall  pursue 
it  here. 

Secondly  J  other  injuries  to  personal  property^  though  the  wrong-xloer 
does  not  take  awayy  or  dispose  of  the  same ;  which  we  have  also  par- 
tially noticed,  in  speaking  of  injuries  to  distresses  for  rent,  where  the 
original  taking  was  lawful. 

1.  This  action  lies,  though  there  be  no  wrongful  intent  ;(p)  as  if  a 
^sheriff  or  constable,  by  mistake,  take  the  goods  of  a  wrong  person  in 
execution-,(9,)  or  take  goods  in  execution,  after  the  return  day  is  past ; 
and  if  this  be  done  by  the  direction  of  the  plaintiflf  and  his  attorney, 


(j)  Bro.  Abr.  Treipess,  pi.  35.  (n)  7  Cowen,  762. 

(£)  1  T.  K.  475.    4  id.  489.    7  id.  9.  (o)  Id. 

3  Ley.  909.    S  John.  433.  (p)  See  Chit.  PI.  139.    8  Lev.  37. 

I)  1  Chit  PI.  167.  (q)  See  Chit.  PI.  130.     See  also  7 


i 


m)  8  Pick.  R.  333.  Cowen,  735.    10  Wen.  349. 
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they  are  all  trespassers,  (r)  But  if  a  sheriff,  or  constablei  or  a  straogcfi 
illegally  take  the  goods  of  another  in  execution,  and  sell  and  deliTer 
them  to  a  third  person,  trespass  cannot  be  supported  against  the  latter, 
because  they  came  to  him  without  fault  on  his  part  ;{s)  though  if  a  sc» 
cond  trespasser  take  the  goods  out  of  the  custody  of  the  first  trespasser, 
the  owner  may  support  this  action  against  the  second  taker ;  his  act  not 

being  excusable.(0 

Trespass  lies,  as  before  remarked,  where  one  unlawfully  intermeddles 
with  the  goods  of  another,  though  there  be  no  manual  interferencci  as 
by  exercising  an  authority  over  them  in  defiance  or  exclusion  cf  the 
owner.(ti)     Thus,  where  a  constable,  having  an  execution  against  G^ 
levied  on  L.'s  goods  in  the  hands  of  G.,  as  L.'s  agent,  and  took  an  in* 
ventory  and  security  for  their  forthcoming,  saying  he  would  take  tbem 
away  unless  security  should  be  given  ;  held,  that  he  was  a  trespa8ser.(v) 
And  in  another  case,  the  mere  act  of  requiring  an  engagement  of  a  re* 
ceiptor  that  the  property  should  be  forthcoming  or  the  amount  of  the 
execution  paid,  was  held  to  be  a  sufficient  interference  to  make  the  ofi- 
cer  a  trespasser ;  and  that,  too,  where  the  property  was  left  with  the 
receiptor,  with  permission  to  dispose  of  it  as  his  own.(u')     Indeed,  the 
case  of  Allen  v.  Crary,  (10  Wen.  349,)  seems  to  me  to  establish  the 
principle,  that  a  bare  levy  upon  personal  property  belonging  to  an  indi* 
vidual,  other  than  the  defendant  in  the  execution,  is  a  trespass  for  whidi 
an  action  may  be  maintained.     In  that  case,  the  goods,  which  belonged 
to  Mien,  were  seized  by  the  deputy  sheriff  by  the  direction  of  Crsfy, 
the  plaintiff  in  the  execution,  which  was  issued  on  a  judgment  against 
Rowan.     The  deputy  went  to  the  places  where  the  property  was,  in- 
formed the  persons  in  possession  that  he  had  levied  upon  it,  and  re- 
quested them  to  keep  possession  until  he  called  for  it.     Within  an  hour 
after  the  levy,  the  goods  were  replevied  by  the  same  deputy,  and  Crmj 
summoned.     A  verdict  was  rendered  against  Crary  at  the  circuit;  and 
on  motion  for  a  new  trial,  it  was  insisted,  among  other  things,  that  what 
was  done  by  the  deputy  did  not  amount  to  a  levy ;  but,  from  the  report 
of  the  case,  it  does  not  appear  to  have  been  contended  that  trespass 
would  not  lie,  should  the  acts  of  the  officer  be  considered  as  evidence  of 
a  levy ;  indeed  it  was  urged  that  trespass  should  have  been  broi^hty 


(r)  See  ait.  PI.  120.     See  also  7        (v)  Id. 
Cowen.735.    10Wen.S49.   4  John.  450.        (to)  8  Wen.  610,  and  tee  the 

(f )  3  Rollers  Abr.  556,  pi.  50.    Bro.  cited  and  commented  apoo  by  Sather- 

Abr.  Tretpan,  pi.  48.    6  John.  44.  land,  J.,  in  delivering  the  opinion  «f  te 

(0  Sid.  438.  court. 

(u)  7  Cowen,  785. 
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and  not  rep/mn,  though  the  court  held  that  the  -remedies  were  concur- 
rent. The  case  therefore  presented  the  question,  among  others,  whether 
a  levjfj  (for  certainly  nothing  more  than  a  bare  levy  was  shown,)  with- 
out removal,  or  the  least  manual  interference,  or  indeed  without  any 
exercise  of  ownership  or  authority  over  the  property,  except  what  might 
be  inferred  from  the  act  of  levying,  would  subject  the  party  by  whose 
direction  the  officer  acted,  to  an  action  of  trespass.  The  court  dispose 
of  this  question  in  a  summary  manner,  and  with  a  very  few  words. 
They  say,  ^^  A  sheriff  is  a  trespasser  who  levies  upon  goods  and  chattels 
which  are  not  the  property  of  the  defendant  in  the  execution  ;  he  acts 
at  his  peril  in  such  cases ;  his  process  only  authorizes  him  to  seize  the 
defendant's  property,  (Chapman  v.  Chapman,  3  Wen.  242  ;)  and  if  the 
plaintiff  in  the  execution  direct  the  levy  to  be  made,  he  is  also  a  tres- 
passer." We  may  therefore  safely  assert,  that  nothing  more  is  required, 
in  these  cases,  than  a  mere  levy  to  authorize  the  commencement  of  an 
action  against  the  officer,  or  party  directing.(13)  It  may  be  well,  in 
this  connection,  to  correct  an  opinion  which  seems  to  prevail  to  some 
extent  among  individuals  not  connected  with  the  legal  profession,  that 
an  officer,  or  plaintiff  in  an  execution,  by  whose  directfon  he  acts,  can- 
not be  made  liable  in  trespass  for  levying  on  and  selling  the  goods  of  a 
person  not  a  party  to  the  execution,  provided  the  right  and  title  of  the 
defendant  is  alone  sold.  Such  is'not  the  law.  The  mere  act  of  levy- 
ing, as  we  have  just  seen,  is  a  trespass ;  it  is  an  interference  with  the 
property  of  another  for  which  the  law  affords  redress ;  and  if  one's 
property  could,  with  impunity,  be  seized  upon  to  satisfy  the  debt  of  an- 
other, under  the  plea  that  the  right  and  title  of  that  other  person  was 
alone  intended  to  be  sold,  there  would  be  no  safety  for  the  property  of 
the  citizen.  All  that  is  ever  sold  under  an  execution  is  the  right  and 
title  oi  the  defendant  to  the  goods,  and  unless  the  defendant  have  some 
right  or  title  which  is  the  proper  subject  of  seizure  on  execution,  the 
act  of  levying  is  a  trespass. 

This  action  may  be  supported  against  a  bailee  having  only  a  bare  au- 
thority, as  if  a  servant  take  goods  out  of  his  master's  shop  and  convert 
them  ;(z)  but  not  against  a  bailee,  coupled  with  an  interest,  unless  he 
destroy  the  chattel  ;{y)  nor  against  a  joint  tenant,  or  tenant  in  common, 
for  merely  taking  away  and  holding  exclusively  the  possession  from  his 


(«)  I  Leon.  87.    Cro.  Eliz.  781.    8       (y)  See  1  Chit.  PI.  154. 
Bap*  18>  b. 

(18)  See  alto  15  Wea.  081. 
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co-tenant  ;(2;)  because  each  has  an  interest  in  the  whole,  and  a  right  to 
dispose  thereof  ^(a)  but  if  the  thing  be  destroyed,  trespass  Ues,( 6)  and 
case  may  be  supported  for  injuring  the  thing.(c)  A  bailee  of  a  chattel, 
for  a  certain  time,  coupled  with  an  interest,  may  support  this  action 
against  the  bailor  for  taking  it  away  before  the  time.(d)  And  it  lies, 
though  after  the  illegal  taking,  the  goods  be  restored  ;{€)  for  such  re- 
turn only  goes  in  mitigation  of  damages  :  but  where  there  is  a  retaro  of 
the  goods,  whether  before  or  after  action  brought,  or  before  or  after 
issue  joined,  this  is  proper  evidence  in  mitigation  of  damages,  and  the 
court  is  bound  to  receive  it  without  its  being  pleaded.  And  it  is  imma- 
terial from  whom  the  plaintiff  may  have  received  the  property,  whether 
from  the  defendant,  or  any  other  person. (y*)  When  the  taking  is  un- 
lawful, either  the  general  owner,  or  bailee  may  maintain  trespass,  but  a 
recovery  by  one  is  a  bar  to  the  action  by  the  other  ;{g)  and  it  will  not 
lie  for  a  refusal  to  deliver,  when  the  first  taking  was  lawful — trover  be- 
ing, in  such  case,  the  only  remedy.(A)  Thus,  after  a  delivery  of  goods 
sold,  the  seller  cannot,  on  account  of  fraud  in  the  contract,  forbid  the 
goods  to  be  taken  away,  and  bring  an  action  of  trespass  against  a  person 
taking  them  away.(t)  This  action  will  not  lie  against  a  person  whose 
servant  takes  property  by  mistake^  where  no  direction  or  authority  it 
given  by  him  to  the  servant  to  take  the  particular  property  in  question, 
and  where  there  is  no  subsequent  assent  or  approbation,  with  a  know- 
ledge of  the  trespass.(j) 

A  constable,  or  sheriff,  who  has  seized  goods  on  execution,  may  main- 
tain trespass,  as  well  as  trover,  against  one  who  takes  them  away  ;{k) 
and  proof  of  the  execution  and  levy  is  enough  to  sustain  the  action, 
without  proving  the  judgment  upon  which  the  execution  issued  ;(/)  bat 
a  purchaser  under  an  execution,  who  never  had  possession  of  the  prop- 
erty purchased,  cannot  maintain  an  action,  even  against  a  stranger  who 
takes  it  away,  without  proving  the  judgment,  as  well  as  the  execution 
and  sale  ;{m)  though  a  honafide  purchaser,  under  an  execution,  shall  not 
lose  his  property,  even  if  the  judgment  be  reversed  on  error.(n)     So,  in 


(«)  1  T.  R.  658.  Cowp.  4304  2  Saund,  pass,  67.    2  Rolle's  Abr.  569,  P.  1 

47,  g.    2  John.  468.  PI.  152. 

(a)  I  Lev.  29.    8  T.  R.  145.    Co.  Litt.        (h)  Sir  T.  Rajm.  472.    2  Ventr.  17a 

200,  a.    Cowp.  217.    4  £ast,  121.  2  Saund.  47,  k. 

(6)  Co.  Litt  200,  a.    2  John.  468.  (i)  12  John.  348. 

(c)  8  T.  R.  145.    1  Ld.  Raym.  737.  (/)  8  Wen.  474. 

(d)  Godb.  173.    F.  N.  B.  86,  n.  a.  (k)  6  John.  195.    7  id.  32. 

(«)  See  1   Chit  PI.  155.    Bro.  Abr.       (/)  Id.  ibid.    See  ante,  pp.  322,  SSI 
Trespass,  pi.  221.    2  Rolle's  Abr.  569,        (m)  7  John.  535.     12  id.  213.  id.  215, 

pL  3,  6.    11  John.  175.  per  TliompsoQ,  Ch.  J. 

(/)  11  John.  175.  (n)  Id.;  and  see  8  Rep.  96,  b,  Edia- 

(g)  2  Saund.  47,  e.    Bro.  Abr.  Tres-  bargn  ed.  91. 
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an  action  brought  by  the  defendant  against  a  constable,  &c.  for  taking 
his  goods  in  execution,  it  is  sufficient,  in  his  defence,  to  produce  and 
prove  the  execution  without  showing  the  judgment. (o) 

A  wilful  trespasser  cannot  acquire  title  to  property,  merely  by  chang- 
ing it  from  one  species  into  another  ;  as  if  a  man  cut  timber  on  my  land, 
and  convert  it  into  shingles,  they  belong  to  me,  even  though  I  sue  him, 
and  he  pay  me  the  value  of  the  timber  to  settle  the  suit,  unless  I  agree 
that  he  shall  have  the  shingles  ;  and  so  of  the  like  cases. (p)  But,  if  a 
trespasser  take  possession  of  my  chattel,  and  I  sue  him,  aaid  recover 
damages  for  the  chattel,  and  have  execution  done  on  such  recovery,  the 
property  passes  to  the  defendant  by  operation  of  law  ;{q)  but  such  re- 
covery, in  order  to  pass  the  property,  must  be  for  the  chattel  itself,  and 
not  for  the  materials  out  of  which  it  was  made,  merely.(r) 

2.  So  trespass  lies,  for  any  immediate  injury  to  personal  property,  oc- 
casioned by  actual  or  implied  force,  though  the  wrong-doer  do  not  take 
away  or  dispose  of  the  chattel ;  as  for  shooting  or  beating  a  dog  or  other 
live  animal,  or  for  hunting  or  chasing  sheep,  &c.(^)  But  if  I  find  a  dog 
killing  or  even  chasing  my  sheep,  fowl  or  other  useful  or  reclaimed  ani- 
mal, and  it  is  necessary,  in  order  to  preserve  such  animal,  I  may  kill 
him  ;  and  so,  even  though  the  animal  he  is  pursuing  do  not  belong  to 
me  ;  and  the  justice  or  jury  are  to  decide,  as  a  question  of fact^  whether 
the  killing  was  from  necessity  or  not.(^)  So  trespass  will  not  lie  for 
killing  a  ferocious  dog,  which  is  dangerous  to  persons,  if  the  owner, 
knowing,  or  having  notice  of  his  ferocious  disposition,  still  suffer  him  to 
run  at  large.(tt)     So,  ii  he  has  been  bitten  by  a  mad  dog.(v) 

This  action  lies  for  mixing  water  with  another's  wine,  and  the  like.(tr) 
But  it  is  said,  that  for  the  mere  battery  of  a  horse,  not  accompanied  with 
special  damage,  no  action  can  be  sustained. (x) 

It  is  said,  that  if  a  bailee  of  a  beast,  &c.  kill  it,  trespass  cannot  be  sup- 
ported, but  only  case,  because  a  general  confidence  has  been  reposed  in 
him  ;{y)  but  this  appears  to  be  erroneous  ;  for,  though  the  act  may  not 
render  the  party  a  trespasser /rom  the  beginnings  yet  he  may  be  consid- 
ered a  trespasser  for  the  wrongful  act  itself.(z)  So  case,(a)  or  assump- 
sit, for  a  breach  of  the  implied  contract  may  be  supported  ;(6)  and  it 


Co)  12  John.  395.    See  ante,  pp.  921,        (v)  Id. 

332,  323.  (w)  F.  N.  6.  88. 

(p)  5  id.  348.    6  id.  168.  (x)  2  Str.  872.  Quere,  Barnes,  462. 

(q)  6  id.  168.  (y)  Bac.  Abr.  Tree,  (G)  I.  Moore  248. 

(r)  Id.  (z)  Co.  Litt.  57,  a.    Cro.  Eliz.  777, 

(a)  Barnes,  452.    3  T.  R.  37.    Hob.    784.    5  Co.  13,  b.    Bro.  tit.  Trespass,  pi. 

283.    3  Bl.  Com.  153.  295.    1  Leon.  87.    11  Co.  82,  a. 

(0  9  John.  233.  (a)  Co.  Litt.  5,  a,  n.  4. 

(u)  la  id.  812.  (6)  Cro.  Elix.  777,  784. 

Vol.  T.  63 
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seems  clear,  that  if  a  person  be  bailee,  though  coupled  vith  a  benefirial 
interest,  as  of  sheep  to  feed  his  land,  or  of  oxen  to  plough  it,(c)  and  he 
kill  or  destroy  them,  trespass  lies,  because  his  interest  therein  is  thereby 
determined,  the  same  as  when  a  tenant  at  will  cuts  down  trees  ;(i/)  so 
Qne  joint  tenant,  or  tenant  in  common,  may  support  trespass  agaiost  k's 
co-tenant,  when  the  chattel  is  destroyed  ;  but  if  the  thing  be  not  deslroj- 
ed,  trespass  does  not  lie  against  a  bailee,  coupled  with  an  interest,  for 
abusing  the  chattel  ;{e)  because  an  interest  and  the  right  of  possesaos 
still  continue  in  the  bailee,  and  a  general  owner  has  no  immediate  right 
of  possession,  at  the  time  the  injury  was  committed  ;  and  trespass  cm- 
not  be  supported,  even  against  a  stranger,  unless  there  be  an  immediati 
right  of  possession. (/)  Trespass  will  not  lie  for  a  loss  or  injury,  oca- 
sioned  by  a  bailee's  negligence,  because  it  does  not  lie  for  a  roh/m- 
sance.{g) 

Wrongs  are  joint  and  several. 

Where  there  are  several  persons  jointly  guilty  of  a  trespass  or  other 
mere  wrong,  they  may  be  sued  jointly  or  severally j2Liid  each  onemajbe 
proceeded  against  to  judgment,  for  the  whole  damages,  and  the  costs  of 
each  suit  collected  ;  but  only  one  damage j{h)  as  we  noticed  in  the  csie 
of  joint  and  several  contracts.(t)  And  the  same  precautions  there  mes- 
tioned  in  regard  to  settling  with,  or  releasing  one  of  the  defendaati, 
without  including  the  costs  of  the  other  suits,  are  necessary  here.(j) 

But  z  joint  action  does  not  lie  against  separate  owners  of  dogiy  bj 
which  sheep  are  killed.  The  action  should  be  against  each  owner  sepi- 
rately,  and  the  recovery,  to  the  extent  of  the  damage  done  by  his  own 
dog.(14.) 

One  of  two  defendants,  sued  jointly  for  the  same  trespass,  tboagh  be 
suffer  judgment  to  pass  against  him  by  default,  cannot  be  a  witness  for 
his  co-defendant ;  otherwise  if  he  plead  and  is  discharged,  there  beiog 
no  evidence  against  him. (A;)  And  in  an  action  against  joint  trespassers 
for  the  same  act,  the  damages  must  be  jointly  assessed,  though  they  serer 
in  pleading. (/) 


(c)  Co.  Litt  37,  a.    Cro.  Eliz.  784.  (g)  5  Co.  18,  b,  U,  a ;  and  see  1  Cbit 

(d)  7  T.  R.  11.    Co.  Uit  57,  a.  Cro.  PI.  124. 

Eliz.  784.    6  Co.  18  B.    11  id.  82,  a.        (h)  I  John.  290. 
Dyer,  121,  b,pl.  17.    Ante.  415.  h)  Ante,  267  to  271. 

(«)  2  Saund.  47,  g.  (f)  Hob.  70. 

(/)  7  T.  R.  9.    4  id.  489.  8  John.  432.        (k)  6  Cowen,  318. 

(0  Id. 

(14)  17  Wen.  562. 
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Where  several  individuals  act  in  concert,  in  entering  upon  a  lot  of 
land  and  cutting  and  carrying  away  timber,  they  hre  jointly  liable  in  an 
action  of  trespass,  although  they  do  not  participate  as  partners,  in  the 
avails  of  the  trespass.(m)  But  a  person  who  knowingly  receives  from 
another  a  chattel  which  the  other  has  wrongfully  seized,  and  afterwards, 
on  demand,  refuses  to  give  it  back  to  the  owner,  does  not  thereby  be- 
come a  joint  trespasser,  unless  the  chattel  was  seized  for  his  use.(n) 


(m)  10  Wen.  654.   See  also  12.  id.  89.        (n)  1  Nov.  k  Man.  409.    4  Bam.  & 

Adol.  614. 


CHAPTER  III. 


OF  THE  COMMENCEMENT  OF  SUITS. 


Suits  may  be  instituted  before  justices  of  the  peace,  either  bj  the  roV- 
untary  appearance  and  agreement  of  the  parties,  or  by  process ;  when 
by  process,  it  must  be  by  summons,  warrant,  or  attachment.(a) 

Where  a  suit  is  instituted  without  process,  it  shall  be  deemed  to  hare 
been  commenced  at  the  time  of  the  parties  joining  issue. 

If  a  summons  or  attachment  be  used  as  the  commencement  of  the 
suit,  it  shall  be  deemed  commenced  on  the  day  when  the  process  shall 
be  delivered  to  the  constable.  But  when  two  or  more  suits  are  iosti* 
tuted  by  summons  or  attachment  on  the  same  day,  the  suit  in  which  the 
process  was  first  served,  shall  be  deemed  first  commenced. 

When  the  suit  is  commenced  by  warrant,  it  shall  be  deemed  com- 
menced at  the  time  of  the  arrest  of  the  defendant.(ft) 

We  shall  have  occasion  to  treat  of  these  matters  more  in  detail,  under 
subsequent  heads. 


SECTION  I. 


OF  PROCESS   BY   SUMMONS. 


Of  this  species  of  process,  there  are  two  kinds  :  1st,  that  authorized 
by  the  revised  statutes  of  I830,(c)  which,  from  the  time  intermediate  its 
date  and  return,  is  usually  called  a  long  aummons;  2d,  that  authorized 


.  (a)  2R.a  160,  §  11.  (c)  SR.  S.  160. 

(h)  Id.  $  13. 
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by  the  non-imprisonment  act,(({)  which,  for  a  similar  reason,  is  known 
as  a  short  summons. 

1.  Long  summons.  This  process  may  be  used  in  the  commencement 
of  suits,  against  all  persons  residing  in  the  county  where  it  issues.(15) 
It  is  the  only  process  which  can,  in  any  case,  issue  of  course  against  a 
freeholder  of  such  county,  or  an  inhabitant  thereof  having  a  family.(6) 

Against  a  defendant  residing  in  such  county,  who  is  neither  a  free- 
holder thereof  nor  an  inhabitant  having  a  family,  the  justice  may,  at  his 
option,  allow  the  plaintiff  to  proceed,  either  by  summons  or  warrant.(y ) 

The  justice  may  also,  at  his  option,  allow  the  plaintiff  to  proceed 
either  by  summons  or  warrapt  against  a  defendant,  upon  whom  a  sum- 
mons shall  have  been  served  by  copy,  or  otherwise  than  by  readmg  or 
delivering  a  copy  to  him  personally,  and  who  shall  not  have  appeared 
pursuant  to  such  summons,  nor  shown  good  cause  for  not  appearing. (g) 

The  justice's  right  of  electing  whether  he  will  issue  a  summons  (ff 
warrant,  as  stated  in  the  last  two  paragraphs,  must  now  be  understood 
of  cases  where  a  warrant  may  issue  agreeably  to  the  non-imprisonment 
act.(A)  These  will  be  seen  when  we  come  to  speak  particularly  of  that 
kind  of  process.  In  respect  to  cases  in  which  the  defendant  cannot  be 
arrested  or  imprisoned,  as  provided  by  the  act  referred  to,  of  course  the 
justice  has  no  option,  and  can  issue  no  other  process  than  a  summons. 

2.  Short  summons.  This  species  of  process  is  authorized  by  the  act 
to  abolish  imprisonment  for  debt,(t)  and  issues  in  many  cases  where, 
under  the  former  statute,  a  warrant  might  issue. 

The  act  provides,  (§  30,)  that  no  execution  issued  on  any  judgment 
rendered  by  any  justice  of  the  peace  upon  any  demand  arising  upon  con- 
tract, express  or  implied,  or  upon  any  other  judgment  founded  upon 
contract,  whether  issued  by  such  justice  or  by  the  clerk  of  the  county, 
shall  contain  a  clause  authorizing  an  arrest  or  imprisonment  of  the  per- 
son against  whom  the  same  shall  issue,  unless  it  shall  be  proved,  by  the 
affidavit  of  the  person  in  whose  favor  such  execution  shall  issue,  or  that 
of  some  other  person,  to  the  satisfaction  of  such  clerk  or  justice,  either, 
1.  That  the  person  against  whom  the  same  shall  issue,  had  not  resided 
in  this  state  for  the  space  of  thirty  days  immediately  preceding  the  com- 


(d)  Sets.  Uw8  of  1831,  p.  403,  §  32,  (g)  Id.  sub.  2. 

83,  incorporated  in  2  R.  S.  2d  ed.  p.  201,  (A)  Sess.  Laws  of  1831,  p.  396. 

302,  $  201,  292.  O)  Id-  p.  403,  §  30,  31,  32,  33.    2  R. 

0  2  R.  S.  IdO,  §  13.  S.  201,  §  289, 290,  291,  292. 
*/)  Id.  161,  §  18,  sub.  1. 


(15)  It  seems  that  joint  debtors  may  be  sued  by  this  process,  though  one  of  tbem 
be  a  non-reddent  of  the  county.    (Harriott  v.  Van  Gott,  5  Hill,  285.; 
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meDcement  of  the  sait  upon  which  such  judgment  was  r^idered,  or  im- 
mediately preceding  the  rendition  of  such  judgment,  if  the  same  wu 
rendered  upon  confession  without  process :  or,  2.  That  such  judgment 
was  for  the  recovery  of  money  collected  by  any  public  officer :  or, 
3.  For  official  misconduct  or  neglect  of  duty  :  or,  4.  For  damages  for 
misconduct  or  neglect  in  any  professional  employment.  By  the  31st 
section,  it  is  provided  that  no  warrant  shall  issue  against  a  defendant  is 
any  case  in  which,  by  the  provisions  of  the  last  preceding  section,  (§  30l) 
an  execution  on  the  judgment  recovered  could  not  be  issued  against  hit 
body,  and  whenever  a  warrant  in  such  case  shall  issue,  the  like  aflSdaTit 
shall  be  required  as  for  the  issuing  of  an  execution  by  the  proviaons  of 
said  section.  Then  follows  section  32,  which  declares,  that  whenercr 
by  the  provisions  of  the  last  preceding  section  (§  31)'no  warraiit  caa 
issue,  and  the  plaintiflf  shall  be  a  non-resident  of  the  county,  and  sbdl 
five  the  like  proof  of  the  fact,  and  tender  to  the  justice  the  s'xarity 
now  required  by  law  to  entitle  him  to  a  warrant,  the  justice  shall  ia.*e 
a  summons,  which  may  be  made  returnable  not  less  than  two  nor  mmt 
than  four  days  from  the  date  thereof,  and  shall  be  served  at  least  tvo 
days  before  the  time  of  appearance  mentioned  therein  ;  and  if  the  same 
shall  be  returned  personally  served,  the  same  proceedings  shall  be  had, 
and  no  longer  adjournment  granted  than  in  case  of  a  warrant  at  the  ia- 
stance  of  a  non-resident  plaintiff.  Then  comes  the  33d  section,  which 
provides  that  whenever,  by  the  provisions  of  the  30th  section,  do  WB^ 
rant  can  issue,  and  the  defendant  shall  reside  out  of  the  county,  he  diall 
be  proceeded  against  by  summons  or  attachment,  returnable  not  Icsi 
than  two,  nor  more  than  four  days  from  the  date  thereof,  which  diall  be 
served  at  least  two  days  before  the  time  of  appearance  mentioned  there- 
in ;  and  if  such  defendant  be  proceeded  against  otherwise,  the  jnstics 
shall  have  no  jurisdiction  of  the  cause. 

By  a  careful  attention  to  the  language  of  these  sections,  the  reate 
will  be  able  to  determine  the  cases  in  which  a  short  summons  is  the 
proper  process,  with  more  facility  than  from  any  observations  or  expla* 
nations  that  we  could  make.  It  should  be  particularly  remarked^  that 
where  the  proceeding  is  against  a  non-resident  defendant,  no  other  pnh 
cess  than  a  short  summons  or  attachment  is  applicable.  The  act  is  im- 
perative on  this  subject.  If  the  defendant  be  proceeded  against  other- 
wise, the  justice  will  have  no  jurisdiction  of  the  cause.(j) 

A  short  summons  in  favor  of  a  non-resident  plaintiff  may  be  issued  by 


0)  Sm.  Laws  of  1831»  p.  408)  §  3S.    2  R.  S.  301,  ^  SOS. 
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any  justice  of  the  peace,  though  he  and  the  defendant  do  not  reside  in 
the  same  town,  or  in  adjoining  towns.(16) 

It  will  be  seen  by  comparing  the  provisions  of  (he  old  statule,(A:) 
which  is  still  in  force,  so  far  as  relates  to  the  kind  of  security  to  be  giv- 
en and  to  the  cases  not  embraced  within  the  non-imprisonment  act,  that 
a  short  summons  is  only  allowed  in  the  place  of  the  old  plaintiff  non- 
resident warrant  and  defendant  non-resident  warrant.(/)  Such  was  the 
evident  intention  of  the  legislature,  and  such  is  the  construction  of  the 
courts,  (m) 

The  security  required  of  a  non-resident  plaintiff,  on  commencing  a  suit 
by  short  summons,  in  a  case  where  a  set-off  is  allowable,  should  be  for 
the  payment  of  any  sum  that  may  be  adjudged  against  him.  Security 
for  costs  merely  is  not  sufficient.  But  where  the  justice  returned  to  a 
certiorari  that  the  plaintiff  gave  ^'  satisfactory  security  in  writing,  sign- 
ed &c.,  for  costs,  according  to  law,"  it  was  held  sufficient  to  warrant  the 
inference  that  the  security  corresponded  with  the  requisitions  of  the  stat- 
ute, and  was  not  restricted  to  costs  merely. (17)  If  the  defendant  makes 
no  objection,  before  the  justice,  to  the  form  of  the  security,  he  will  be 
deemed  to  have  waived  all  irregularity  in  this  respect,  and  cannot,  there- 
fore, avail  himself  of  it  on  certiorari.(l8) 

The  following  forms  of  affidavits  may  be  used  on  application  for  a 
short  summons  : 

AFFIDAVIT    FOE    SHORT     SUMMONS,    ON    APPLICATION    OF    NON-RESIDENT 

PLAINTIFF. 

Saratoga  County,  ss.(]9)  James  Jackson,  being  duly  sworn  says, 
that  he  has,  as  he  verily  believes,  a  good  cause  of  action  arising  on  con- 
tract, {or J  on  a  judgment  founded  on  contract,)  against  Richard  Roe, 
opon  which,  according  to  the  provisions  of  the  31st  section  of  the  act  to 
abolish  imprisonment  for  debt,  and  to  punish  fraudulent  debtors,  no  war- 
rant can  issue  against  the  said  Richard  Roe  ;  and  that  this  deponent  re- 
sides in  the  town  of  Northampton,  in  the  county  of  Fulton,  and  not 
within  the  said  county  of  Saratoga ;  and  this  deponent  prays  a  short 


i 


*)  2  R.  S.  160,  §  17,  18.  (m)  Id. 

I)  See  15  Wen.  652,  &c. 


16)  Onderdonk  v.  Raulett,  (3  Hill,  328.) 

17)  8  Hill,  823. 

18)  Id. 

(;i9)  The  aifidavit  should  not  be  entitled  in  any  tuit.    See  remaiki ,  pott. 
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summons  against  the  said  Richard  Roe,  on  giving  security,  according  to 
the  statute  in  such  case  made  and  provided. 

James  Jackmv. 

Sworn  before  me  this  . . .  •  ? 
day  of  ..•.,  1844.        ) 

Ransom  Cook,  Justice  of  the  Peace. 

The  mode  of  administering  the  oath  to  affidavits,  will  be  given  iriiea 
we  come  to  consider  the  subject  of  process  by  warrant.  In  the  saae 
connexion,  will  be  given  the  form  of  security  to  be  tendered  by  a  non- 
resident plaintiff  to  obtain  a  warrant.  The  only  difference  in  the  foxn 
of  the  security  between  that  case  and  the  case  of  an  application  for  a 
short  summons,  is  the  substitution  of  the  words  short  summons  in  the 
place  of  warranty  whenever  the  latter  word  occurs. 

AFFIDAVIT  ON  APPLICATION  FOR  SHORT    SUBfMONS   AGAINST  NON-RESIDEST 

DEFENDANT. 

Saratoga  County,  ss.    James  Jackson  being  duly  sworn  says,  thst 

he  has,  as  he  verily  believes,  a  good  cause  of  action  arising  on  cootrad, 

against  Richard  Roe,  upon  which,  according  to  the  31st  section  of  the 

act  to  abolish  imprisonment  for  debt  and  to  punish  fraudulent  deblon, 

no  warrant  can  issue  against  the  said  Richard  Roe  ;  and  that  the  sui 

Richard  Roe  resides  in  the  county  of  Fulton,  out  of  the  said  county  of 

Saratoga.     And  the  said  James  Jackson  prays  a  short  summons  agaiost 

the  said  Richard  Roe.  James  Jackbox. 

Sworn  before  me  this  . . . .  ? 
day  of  ....,  1844.       ) 

Ransom  Cook,  Justice  of  the  Peace. 

It  has  been  held  by  our  supreme  court,  that  a  short  summons  maj  be 
issued  against  a  non-resident  defendant j  in  favor  of  a  non-resident  fU/h 
tiffi  without  proof  of  indebtedness,  or  the  giving  of  secarity.(20)  The 
process  in  such  a  case,  say  the  court,  is  founded  on  the  defendasU^s  cka^ 
acter — not  the  plaintiff  ^s — and  it  makes  no  difference  that  the  sammoif 
is  applied  for  as  a  non-resident.  The  oath  of  indebtedness  and  regiiiar 
security,  if  given,  would  only  be  regarded  as  greater  caution,  and  not  as 
detracting  any  thing  from  the  legal  rights  of  the  plaintiff.  His  right  to 
a  short  summons  would  be  perfect  without  it.  Strictly  speaking,  no 
affidavit  whatever  is  necessary  to  authorize  a  short  summons  against  a 
non-resident  defendant.     The  plaintiff  takes  that  kind  of  process  at  hk 

(90)  15  Wen.  65S. 
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peril ;  and  if  U  turns  out  that  the  defendant  is  a  resident,  the  proceeding 
would  be  irregular.(21)  For  greater  security,  however,  it  is  always 
preferable  that  an  affidavit  be  made  as  well  on  application  for  a  short 
summons  against  a  non-resident  as  on  application  for  a  defendant  non- 
resident tDorrant. 

The  section  of  the  statute(n)  which  prescribes  the  form  and  contents 
of  the  summons,  is  in  these  words  :  ^^  A  summons  shall  be  directed  to  any 
constable  of  the  county  where  the  justice  resides,  commanding  him  to 
summon  the  defendant  to  appear  before  the  justice  who  issued  the  same, 
at  a  time  and  place  to  be  named  in  such  summons,  not  less  than  six,  nor 
more  than  twelve  days,(22)  from  the  date  of  the  same,  to  finswer  the 
plaintiflf  in  the  plea,  in  the  same  summons  to  be  Qientioned.''  The  fol- 
lowing form  may  be  adopted  : 

FORM  OF  SUBfHONS. 

Saratoga  County,  ss.(23)  The  People  of  the  State  of  New-York  : 
To  any  Constable  of  said  County,  Orketino  :  We  command  you  to  sum- 
mon Richard  Roe,  to  appear  before  Ransom  Cqok,  Esq.  one  of  our  jus- 
tices of  the  peace  of  the  said  county,  on  the  12th  day  of  February  inst* 
at  one  o'clock  in  the  afternoon,  at  his  office,  in  the  town  of  Saratoga 
Springs,  in  said  county,  to  answer  James  Jackson,  in  si  plea  of  trespass 
on  the  case ;  to  bis  damage  of  one  hundred  dollars  or  under  ^  and  have 
you  then  and  there  this  precept.  Hereof  fail  not  at  your  peril.  Witness 
our  said  justice  at  the  town  aforesaid,  the  first  day  of  February,  in  the 
year  of  our  Lord  1844. 

Ransom  Cook,  Justice,  (or  J.  P.)  (24) 


(n)  2  R.  S.  160,  §  14. 

(21)  See  16  Wen.  479,  481. 

(225  If  a  short  summons,  then  the  return  day  must  not  be  less  than  two  nor  more 
than  four  days  from  date.  Sec.  32  and  33  of  non-impriflonment  act,  2  R.  S.  201, 
802,  §  291,  292. 

(23)  That  19,  Saratoga  CowUy,  to  wU,  These  words  are  generally  useful,  though 
not  essential,  in  any  legal  instrument  used  in  the  commencement  or  progress  of  a 
cause ;  and,  therefore,  for  more  abundant  caution,  should  always  be  inserted. 
They  j^nerally  denote  the  place  where  the  instrument  is  made,  as  well  as  the  local 
jurisdiction  within  which  process  may  be  executed,  and  will  aid  any  subsequent 
omission  of  the  name  of  the  county  in  the  same  instrument,  in  the  descnptfion  of 
place.  Thus  in  the  above  summons,  should  Cook  style  hicaaeif  one  of  the  jtuiices  of 
ths  peacs;  should  he  direct  the  process  to  any  constMs; — make  his  process  return- 
able in  the  town  of  Saratoga  Springs  ;•— and  in  each  of  these  cases  omit  to  add 
**  the  anknty  of  Saratoga,"  ox  *^  the  said  eoufrty,"  the  county  named  in  tha  margin 
would  supply  the  omission ;  and  the  law  wUl  aid  the  defect  by  intending,  that  al| 
these  descriptions  and  acts  are  of,  or  within,  the  county  mentioned  in  thi^  mai^n  | 
and  so  of  the  like  cases.    (See  1  Giit  on  PI.  248,  249,  and  the  cases  there  cited.) 

(24^  A  Justice  need  not  add  his  titte  In  foil,  to  his  signature.  The  initials  J.  P. 
piifficiently  designate  his  official  capacity.    (State  v.  Manly,  1  Tenn.  Rep.  429.> 

Vol.  I.  64 
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If  the  plai^itiff  sueS}  or  the  defendant  is  sued,  in  a  particular  character, 
it  should  be  so  expressed  in  the  process,  "whether  by  summons,  warrant, 
or  attachment.     Thus,  in  favor  of  executors^  say, 

To  answer  A.  B.  and  C.  D.,  executors  of  the  last  will  and  testameat 
of  E.  F.,  deceased ; 

Of  a  surpi'Ving  executor^ 
To  answer  A^  B.,  surviving  executor  of  the  last  will  and  testament  of 
C.  D.,  deceased ; 

Of  administrators  J 
To  answer  A.  B.  and  C.  D.,  administrators  of  all  and  singular  the 
goodp  and  chattels,  rights  and  credits,  which  were  of  £.  F.,  deceased; 
Of^  surviving  partner^  or  other  surviving  joint  creditor^ 
To  answer  A.  B.,  survivor  of  A.  B.  and  C.  D. ; 

Of  husband  and  wife^ 
To  answer  A.  B.  and  C.  D.,his  wife ; 

Of  the  assignees  of  an  insolvent  debtor  j 
To  answer  A.  B.  and  C.  D.,  assignees  of  E.  F.,  an  insolvent  debtor; 

Of  the  assignee  of  a  jail  bondj 
To  answer  A.  B.,  assignee  of  C.  D.,  Esq.  sheriif  of  the  county  of 
Saratoga ; 

Of  overseers  of  the  poor, 
To  answer  A.  B.  and  C.  D.,  overseers  of  the  poor  of  the  town  of  Sa^ 
atoga  Springs,  in  the  said  county ; 
In  a  qui  tarn  action^ 
To  answer  A.  B.,  who  sues  as  well  for  himself,  as  for  the  overseers  of 
the  poor  of  the  town  of  Saratoga  Springs,  in  the  said  county  ; 
In  favor  of  a  supervisory 
To  answer  A.  B.,  supervisor  of  the  town  of  Saratoga  Springs,  in  the 
said  county ; 

In  favor  of  the  board  of  supervisors^ 
To  answer  the  board  of  supervisors  of  the  said  county  of  Saratoga ; 

In  favor  of  a  sheriffs 
To  tnswer  A.  B.,  Esq.  sheriff  of  the  county  of  Saratoga ; 

In  favor  of  a  corporation^ 
To  apswer  (here  insert  the  precise  name  given  them  by  the  statute  of 
incorporation.) 

Jind  so  of  the  like  cases. 
The  al)ove  will  be  a  sufficient  guide  in  describing  defendants,  by  a 
particular  character,  where  this  is  necessary.    Tou  only  have  to  say 
*^  To  sunimon  A.  JB.,"  &c.  instead  of  "  To  answer  A.  JB.,"  &c. 
The  i]|stances  in  which  the  description  of  a  defendant  becomes  neces- 
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8ary,  are  comparatively  rare  in  a  justice's  court ;  and  confined  to  those 
cases  where  the  defendant  is  liable  in  his  Own  right,  and  to  such  as  are 
particularly  exempted  from  the  general  rule  by  statute.  Thus,  a  defen- 
dant cannot  be  sued  in  a  justice's  court  in  his  representative  character 
as  executor  or  administrator,  or  as  assignee  of  an  insolvent  debtor. 
All  town  and  county  officers  may,  however,  be  sued  before  a  justice  in 
their  official  character,  (o)    Otherwise,  as  to  corporations. 

If  the  prqcess  should  happen  not  to  specify  the  character,  or  right,  in 
which  the  plaintiff  sues,  he  may,  notwithstanding,  declare  qui  tam^  or  as 
executor,  administrator,  or  assignee,  or  in  any  other  special  character  ; 
for  this  does  not  tend  to  enlarge,  but  to  tiarrow  the  demand,  which  the 
defendant  was  called  upon  to  answer ;  but  if  his  special  character  appear 
in  the  process,  he  must  pursue  it  in  declaring,  or  the  defendant  may  ob- 
ject the  variance,  by  })lea  in  abatement,  or  motion  to  set  aside  the  pro- 
ceedings for  irregularity.  This  distinction  seems,  in  reason,  to  apply  to 
a  warrant  or  attachment,  as  well  as  a  summons ;  for  the  ground  upon 
which  It  is  confined  in  the  higher  courts  to  process  not  bailable^  does  not 
extend  to  a  justice's  court.(p) 

Partners  must  sue  and  be  sued  by  their  names  at  length,  and  not  in 
the  name  of  their  firm. (9) 

The  defendant  must  be  summoned  to  appear  before  the  justice,  at  a 
time  and  place  to  be  named  in  the  summonsy  not  less  than  six^  nor  more 
than  twelve  days  from  the  date  qf  the  same — or  not  less  than  two  or  more 
than  four  days  from  daie^  according  to  the  nature  of  the  process,  that  is, 
whether  it  be  a  long  or  short  summons. 

The  place  where  the  defendant  is  required  to  appear  should  be  par- 
ticularly set  forth  in  the  summons — at  my  office^  or  at  the  inn  of  George 
W,  WUcoXy  in  the  town  of  Saratoga  Springs,  or  the  like. 

The  rule  as  to  the  mode  of  computing  the  time  which  m^y  intervene 
between  the  date  and  return  of  a  summons,  is  as  stated  ante,  p.  296. 
The  day  of  the  date  should  be  excluded^  and  the  return  day  included  in 
the  computation.  Thus  if  a  long  summons  be  made  returnable  on  Fri- 
day, it  should  be  dated  and  served  as  early  as  the  Saturday  before  ;  and 
if  dated  on  the  first  of  September,  cannot  be  made  returnable  after  the 
thirteenth.  And  if  the  thirteenth  should  fall  on  Sunday,  it  cannot  be 
made  returnable  later  than  the  twelfth.(r) 

The  summons  is,  to  answer  the  plaint^  in  the  plea^  in  the  same  sum- 
m^ms  to  be  mentioned. 


Jo)  2  R.  S.  159, 1 5.    Ante,  p.  87.  (g)  SCaines,  170. 1  Pennioff .  E.  75»187. 

p)  SeeDunlap'flN.  Y.Prac.289,240,       Xf)  See  7  Cowen,  147.    See  also  10 
i  cases  there  cited.  Wen.  439. 
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Debt-^To  answer  James  Jackson  in  a  plea  of  debt ;  for  fifty  doUuM. 

Covenant — In  a  plea  of  breath  of  covenant^  to  Ms  damage  of  j^ 

dollars. 

Assumpsit,  \ 

Tboyer,  I      In  a  plea  of  trespass  on  the  case^  to  his 

Tbespass  on  the  case,  I  damage^  fyc. 

PROPERLY  so  CALLED,    J 

Trespass — In  a  plea  of  trespass ^  to  his  damage^  ^c. 

The  form  of  the  process  maj)  in  this  last  respect,  be  gathered  from 
the  preceding  heads,  in  the  chapter  concerning  the  nature  of  actions  cog- 
nizable before  a  justice.  It  is  intended  as  a  mere  intimation  to  the  de- 
fendant, of  the  charge  he  is  called  upon  to  answer.  It  i^  howeTer, 
mere  matter  of  form,  and  does  n'ot  fix  the  character  of  the  action,  and 
its  correctness  is  useful  in  no  other  point  of  view,  than  to  preserve  the 
harmony  and  convenience  of  tbe  subsequent  process  and  proceedings, 
^hus,  though  the  process  be  in  deht^  the  plaintiff  may  declare  in  tres- 
pass  ;  and  even  though  no  plea  be  mentioned  therein,  it  is  presumed 
that  no  objection  would  lie  to  it  on  that  account. 

Accordingly,  in  error  on  certiorari  :  The  summons  mentioned  a  plei 
t>{  trespass^  but  the  declaration  was  in  trespass  on  the  case.  On  the 
plaintiff's  declaring^  the  defendant  objected  to  the  proceedings,  on  the 
gronnd  of  the  variance  ;  but  the  justice  overruled  the  objection,  and  gave 
judgment  against  the  defendant)  the  proof  upon  the  trial  clearly  support- 
ing th«  Tictit)n  d^cMred  on.  The  supreme  court  affirmed  the  judgment, 
and  ai^ignied  their  reasons  thus  :  ^^  By  the  17th  section  of  the  act  for  the 
recovery  of  debts  to  the  value  of  twenty-five  dollars,  it  is  provided,  that 
on  certiorari,  this  court  ^hall  pfoceed  and  give  judgment ,  as  the  very  right 
of  the  case  may  appear ^  withcfut  regarding  any  imperfection,  omission  or 
defect  in  the  proceedings  before  the  court  below,  in  mere  matters  of  form. 
The  variance  between  the  process  and  declaration  ^as  a  mere  matter  cf 
form.  The  very  right  of  thfe  cause  is  clearly  with  the  defendant  in  er- 
ror, and  the  judgment  must  therefore  be  affirmed."(«) 

This  decision  was  made  under  the  old  statute ;  but  the  revised  stat- 
utes(^)  contain  a  similar  provision,  regulating  the  powers  and  duties  of 
the  courts  of  common  pleas  in  reviewing  justices^  judgments,  and  the 
case  referred  to  may  therefore  be  considered  good  authori^,  under  the 
statute  now  in  force.         ' 

The  date  of  process  may  always  be  in  figures.(tf ) 


8 


f)  16  John.  162.  (u)  Id.  906.  §  9.    See  6  'Hiunt  SSH 

e)  2  R.  &  185,  §  181. 
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SECTION    It. 
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Since  the  ^^  act  to  abolish  imprisoniDeiit  for  debt  and  to  punish  fraud- 
ulent debtors,"(v)  went  into  effect,  this  species  of  process  is  seldom  re- 
sorted to  in  the  commencement  of  suits.  Sy  that  act,  it  is  rendered  in- 
applicable to  a  vast  majority  of  actions,  instituted  before  justices  of  the 
peace.  In  the  collection  of  demands  arising  upon  contract^  such  as  on 
notes,  book  accounts,  &c.  which  form  the  greater  part  of  the  business  of 
our  justices^  this  kind  of  process  is  specially  prohibited  hy  the  act  re- 
ferred to. 

The  la'w^  as  it  existed  ptevious  to  the  non-imprisonment  act,  author- 
ized the  issuing  of  a  warrant  in  very  many  caseS)  which  will  be  hereaf- 
ter enumerated,  irrespective  of  the  nature  of  the  demand  for  which  the 
-action  was  brought.  The  non-imprisonmetit  act  effected  a  material  al- 
teration of  the  law  in  this  respect ;  and,  although  it  did  not  operate  as  a 
total  repeal  of  the  former  statute,  it  so  modified  it  a^  to  restrict  the  cases 
in  which  a  warrant  might  issue,  to  actions  other  than  on  demands  upan 
contract  express  or  implied,  and  to  a  few  cases  Embraced  within  the  ex- 
ceptions contained  in  the  act  itself,  ^ow,  as  before  the  act  referred  to, 
-a  warrant  may  issue,  provided  a  proper  case  for  this  kind  of  process  ex- 
ists, in  actions  {or  torts  or  torongs;  as  in  trespass,  trover,  or  actions  on 
the  case  for  injuries  to  the  person,  rights  or  property  of  another.  The 
remarks  which  we  have  to  make,  in  regard  to  this  species  of  process, 
must  therefore  be  considered  as  applicable  only  to  the  kinds  of  action 
Just  mentioned  and  the  additional  ones  specially  excepted  from  the  ope- 
ration of  the  non-impris6tifnent  «ct.  Those  exceptions  ere,  1.  Where 
the  action  is  brought  for  the  recovery  of  money  collected  by  a  public 
officer ;  2.  Where  it  is  brought  for  official  misconduct,  or  neglect  of  duty  ; 
and  3.  For  damages  for  misconduct  or  neglect  in  any  professional  em- 
ployment. (23) 

The  statute  originally  embraced  one  other  exception,  viz  ^  the  case  of 


(o)  Seas.  Laws  of  1881,  p.  896,  &c. 
(36;  Uwi  of  1881,  p.  896,  §  2;  1  R.  &  866,^9. 
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a  defendant  who  had  not  resided  in  this  state  for  at  least  a  montii  before 
the  commencement  of  the  suit  against  him.  But  this  proTision  was  re- 
pealed by  the  act  of  April  26  th,  1840.(26)  Prior  to  this  act  a  pezsn 
residing  out  of  the  state  could  not  be  sued  in  a  justice's  court  by  Aad 
summons,  but  only  by  warrant.(l)  Whether  since  the  act  of  1840  wm 
passed  there  is  any  process  by  which  a  suit  can  be  commenced  in  a  jas- 
tice's  court  against  a  non-resident  of  the  state  on  a  demand  arising  upoa 
contract?  Quere.(2) 

Under  the  first  and  second  exceptions,  are  included  suits  against  tk 
officer  himself,  not  only,  but  also  those  upon  the  securities  giTen  by 
constables,  collectors,  &c.  where  they  are  brought  against  the  bail  or 
sureties,  (to) 

The  third  exception  relates  to  suits  brought  to  Vecover  damages  for 
misconduct  or  neglect  in  any  professional  employment.  These  are  sasts 
against  attorneys,  physicians,  surgeons,  engineers,  surveyors,  kc. 

There  is  nothing  in  the  30th  and  31st  sections  of  the  non-imprisoa- 
ment  act,  which,  in  terms,  excepts  actions  for  fines  and  penalties,  andoi 
promises  to  marry,  from  the  general  operation  of  the  statute.  In  thti 
respect,  these  sections  differ  from  the  2d  section,  which  relates  to  actioos 
brought  in  courts  of  record.  Notwithstanding  this  difference,  Mr.  Spen- 
cer thinks,(a:)  that  actions  for  fines  and  penalties  would  not  be  included 
t  in  actions  '^  founded  on  contract,  express  or  implied ;"  and  that,  there- 
fore, they  are  excluded  from  the  general  operation  of  the  statute.  "Witli 
respect  to  actions  on  promises  to  marry,  he  says,  that ''  thej  are  in- 
doubtedly  founded  on  an  express  contract ;  and  those  who  think  proper 
to  bring  such  suits  before  justices  of  the  peace,  must  be  content  witk 
process  of  summons  or  attachment."(a) 

With  these  preliminary  observations,  we  proceed  to  the  con^deratioa 
of  the  process  by  warrant. 

The  form,  as  to  the  character  and  right  in  which  the  parties  ncfor 
are  sued,  the  nature  of  the  action  expressed,  the  amount  claimed,  and 
mode  of  dating,  are  the  same  in  the  case  of  a  warrant  as  of  a  summcas. 
For  these  points,  therefore,  the  reader  is  referred  to  the  last  section. 

1.  A  warrant  is  the  only  process  against  a  defendant,  who  does  Mi 
reside  in  the  county  where  it  issues.     A  summons  is  forbidden  in  sndi 


(to)  Prac.  DirectioDfl  and  Forms  for        (x^  Id.  p.  7. 
Proceedings  under  the  Non-ioipris.  Act.        (a)  Id.  ib. 
Pamph.  p.  6. 

(26)  Laws  of  1840,  p.  120.  (2)  Id.  ib. 

O)  Dowd  ▼.  Stall,  5  Hill,  186. 
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case  by  the  express  words  of  the  8tatute.(&)  Where,  however,  there 
are  several  defendants,  part  of  whom  reside  within,  and  a  part  without 
the  county,  there  is  little  doubt  that  the  plaintiff  would  be  restricted  to 
the  more  usual  proceeding  by  summons ;  though  he  might,  undoubted- 
ly, have  a  warrant  or  attachment,  for  cause  shown,  as  in  other  cases.  I 
make  this  remark,  because  I  suppose  the  same  rule  will  govern  here,  as 
in  other  cases  of  persons  privileged  to  be  sued  in  a  particular  manner. 
Where  they  are  sued  jointly  with  others  not  privileged,  the  plaintiff  may 
disregard  such  privilege,  and  proceed  in  the  ordinary  way.  Such  was 
once  the  case  of  an  attorney,  who,  when  sued  alone,  could  only  be  pro* 
ceeded  against  by  bill  of  privilege,  but  when  joined  with  another  not 
privileged,  the  plaintiff  might  sue  him  in  the  same  manner  as  any  other 
person. 

2.  This  process  also  issues  where  the  plaintiff  is  a  non-resident,  and 
tenders  to  the  justice  security  for  the  payment  of  any  sum  which  may  be 
adjudged  against  him  in  the  suit.  3.  When  it  shall  appear  to  the  satis- 
faction of  the  justice,  by  the  affidavit  of  the  applicant,  or  of  any  other 
witness,  that  the  person,  against  whom  such  warrant  is  desired,  is  about 
to  depart  from  the  county,  with  intent  not  to  return  thereto.  4.  Where 
the  defendant  is  an  inhabitant  of  the  county,  having  a  family,  or  a  free- 
holder of  the  same  county,  and  it  shall  in  like  manner  appear  to  the  sat- 
isfaction of  the  justice,  that  the  plaintiff  will  be  in  danger  of  losing  his 
debt  or  demand,  unless  such  warrant  be  granted. (c) 

A  justice  may,  upon  application,  issue  either  a  summons  or  warrant 
at  his  option,  1.  against  a  defendant  residing  in  the  same  county,  who 
is  neither  a  freeholder  of  the  county,  nor  an  inhabitant  having  a  family ; 
2.  against  the  defendant  upon  whom  a  summons  shall  have  been  served 
only  by  leaving  a  copy,  or  in  any  other  way  than  by  reading  or  deliver- 
ing a  copy  to  him  personally,  and  who  shall  not  have  appeared  at  the 
time  and  place  appointed  in  such  summons,  nor  shown  good  cause  for 
not  appearing. 

A  warrant  can  in  no  case  issue,  without  an  affidavit  setting  forth  the 
grounds  on  which  it  is  applied  for.(d)  Formerly,  there  was  an  excep* 
lion  io  this  rule  in  the  case  of  warrants  issued  in  suits  commenced  by 
summons ;  but  since  the  non-imprisonment  act,  certainly  such  a  pro- 
ceeding would  be  unauthorized.  On  the  return  of  a  summons  served 
by  copy,  the  defendant  failing  to  appear,  the  justice  should  issue  a  sec- 


[6)  3  R.  S.  IGO,  §  13, 17.  (<0  Id.  §  19. 

:4  Id.  161,  §  17. 
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ond  summons.  Hiat,  certainly,  is  the  only  process  he  can  issue,  nkn, 
indeed,  the  plaintiff  then  establishes  a  case  for  a  warrant  by  affidavit 
In  relation  to  the  propriety  of  the  latter  course,  there  may  be  sum 
doubt;  and  it  is  perhaps  as  well,  in  all  cases  where  a  plaintiff  con* 
mences  his  action  by  summons,  that  he  should  be  restricted  to  tlie  nae 
kind  of  process  in  subsequent  proceedings. 

In  the  class  of  cases  first  enumerated,  the  justice  is  bound,  on  a  proper 
application,  supported  by  a  sufficient  affidavit,  to  issue  a  warrant,  h 
either  of  the  cases  embraced  within  the  latter  class,  he  may,  at  biso|h 
tion,  issue  a  summons  or  warrant. 

In  the  cases  included  within  the  first  class,  it  matters  not  whether  tk 
defendant  be  or  be  not  a  freeholder  or  man  of  a  family.  On  showiig 
proper  cause  hy  affidavit^  the  plaintiff  is  entitled  to  his  warrant.  Tk 
facts  to  be  established  are  specifically  pointed  out  by  the  statute  aiwvi 
cited. 

The  proof  must  be  by  affidavit y  that  is,  a  vnitten  declaration  vpoi 
oath.  It  may  be  made  by  the  plaintiff  or  party  applying  for  the  pre* 
cess.  But  proof  of  the  grounds  of  the  application,  either  by  tbeostkrf 
the  plaintiff,  or  some  other  person,  is  absolutely  necessary,  and  it  is  bsI 
enough  that  the  justice  personally  knows  the  plaintiff  to  be  a  non-res- 
dent,  or  knows  any  other  sufficient  cause  for  the  warrant.  He  cnnol 
act  upon  such  knowledge,  but  must  dismiss  it  from  his  mind,  and  retf 
exclusively  upon  the  proof,  (e)  And  the  person  applybg  for  s«k 
warrant  shall,  by  affidavit,  state  the  facts  and  circumstances  within  hii 
knowledge,  showing  the  grounds  of  his  application,  whereby  the  jn^ 
may  the  better  judge  of  the  necessity  and  propriety  of  issoiag  loek 
warrant.(/) 

Where  a  city  charter  provided  that  penalties  imposed  by  the  tfi* 
nances  of  the  common  council  might  be  recovered  ^^  in  an  action  of  M 
in  any  court  having  cognizance  thereof,"  and  that  ^'  the  first  prooenii 
any  such  action  brought  before  a  justice  of  the  peace  should  be  by  ^^^ 
rant,"  it  was  held  by  the  supreme  court  that  the  penalties  might  beff^l 
for  in  a  justice's  court ;  and  that  the  warrant  might  issue  without  tk 
preliminary  affidavit  required  by  the  revised  statutes ;  the  charter  of  tki 
city  having  been  granted  since  the  passage  of  the  revised  8tatates.(3) 

It  is  obviously  not  a  compliance  with  the  19th  section  of  the  reriie' 


(0  12  John.  422.    See  2  id.  189.    4        (/)  2  R.  S.  161,  §  19. 
id.  228.    2  Cowen,  429. 

(8)  Walker  v.  Ciuikdiank,  2  Hill,  296. 
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fttatuteS)  for  the  justice  to  content  himself  (as  is  too  often  done)  with 
the  simple  expression  of  the  plaintiff 's,  or  other  witnesses'^/ear  or  be- 
lief that  the  defendant  is  about  to  depart  the  country,  or  that  he  will  be 
in  danger  of  losing  his  debt,  &c.  This  is  referring  the  question  to  the 
conscience  of  the  plaintiff,  or  other  person  sworn,  instead  of  the  judg- 
ment of  the  justice.  Facts  should  be  disclosed  in  the  affidavit^  sufficient 
to  enable  the  justice  to  draw  his  own  inferences. (g)  The  fact  of  the 
plaintiff's  non-residence  can  generally  be  ascertained  by  the  direct  evi- 
dence of  the  plaintiff  himself,  or  some  other  person.  But,  that  a  man 
who  is  indebted,  is  about  to  depart  the  country,  or  conceal  himself,  or 
make  such  a  disposition  of  his  property  as  to  embarrass  the  plaintiff  in 
the  collection  of  his  debt,  or  that  he  is  on  the  point  of  insolvency,  or 
other  like  facts,  authorizing  a  hasty  proceeding  by  warraht,  are,  from 
their  very  nature,  almost  in  every  instance,  mere  matter  of  inference 
from  the  mysterious  conduct  of  the  defendant,  or  perhaps  from  a  rumor 
of  the  neighborhood.  Any  of  the  circumstances  which  usually  precede 
and  indicate  the  danger'  of  a  departure^  bankruptcy,  or  any  thbg  else, 
rendering  the  collection  of  the  debt  by  summons  hassardous,  I  suppose^ 
might  be  taken  into  account  by  the  justice,  as  a  part  of  the  proof  by 
which  to  determine  the  propriety  of  issuing  a  warrant,  and  these  cir- 
cumstances ought  to  be  particularly  set  forth  in  the  affidavits,  which 
should  be  subscribed  by  the  deponent.  The  form  of  the  oath  to  be  ad- 
ministered may  be  as  follows :  You  do  swear  that  the  contents  of  this 
qfidavit  by  you  subscribed  are  true^  according  to  the  best  of  your  knowl- 
edge and  belief  This  is  the  form  of  the  oath,  when  the  witness  swears 
by  laying  his  hand  on  and  kissing  the  Gospels.  If  he  desires  it,  he  may 
be  permitted  to  swear  in  the  following  form  :  You  do  swear  in  the  pres- 
ence of  the  ever  living  Godj  &c.  If  he  declares  that  he  has  conscien- 
tious scruples  against  taking  any  oath,  or  swearing  in  any  form,  he  may 
make  his  affirmation  in  this  form  :  You  do  solemnly^  sincerely  and  truly 
declare  and  affirm^  &c.  This  is  the  obligation,  under  which  the  people 
called  quakers^  generally  testify.  And  the  above  difference  of  form  runs 
through  all  the  oaths  authorized  by  the  law  of  this  state.(A) 

The  affidavit  should  contain  all  the  necessary  facts  as  to  the  amount 
and  nature  of  the  debt  or  demand  due,  as  well  as  the  other  circumstan- 
ces rendering  a  warrant  necessary.  Great  care  should  be  taken  in  fram- 
ing the  affidavit,  to  make  it  conform  to  the  requisitiotis  of  the  statute^  ad 
well  to  avoid  an  action  for  false  imprisonment  as  the  necessity  of  quash*^ 


(f )  Sea  Penning,  on  Small  Osutei,       (Jk)  3  R.  8.  828,  829. 
97, ». 

Vol.  I.  '  66 


614  OF  PBOCfiSS  8Y  VARBANT. 

ing  the  warrant  on  motion,  in  case  objecticm  shonld  be  made  ti  Ik 
sufficiency  of  the  proof  before  the  justice.  And  in  order  that  the  deTa- 
dant  may  avail  himself  of  any  irregularity,  the  affidavits  and  other  pm- 
ceeding  in  the  cause  should  be  open  to  his  inspection. 

If  a  defendant  who  is  sued  by  warrant  joins  issue  upon  the  neriii. 
and  proceeds  to  trial,  he  will  not  be  permitted  to  objection  appeal, tktt 
the  justice  had  no  jurisdiction  over  his  person  by  reason  of  a  defect  k 
the  affidavit  on  which  the  warrant  issued.(4) 

1.  A  defendant  who  is  neither  a  freeholder^  nor  an  inhabitant  hiTU| 
j^  family,  ^he  word  family  has,  in  law,  no  definite  signification.  Tint 
evident  policy  of  the  statute  was,  to  exempt  from  sudden  arrest  and  »• 
prisonment,  one  upon  whom  a  wife  or  children  are  dependent  for  aip* 
port.  The  word  freeholder  j  has  a  more  certain  import.  Any  ooekr- 
ing  an  estate  in  lands,  tenements  or  hereditaments,  to  him  and  b»  hon, 
called  an  estate  in  fee — during  his  own  life,  or  the  life  w  lives  of  u- 
other  or  others-— or  an  estate  to  him  and  his  heirs,  so  long  as  they  skaB 
<x>ntinue  to  reside  in  such  a  place,  or  until  any  uncertain  event  bappet- 
or  an  estate  to  him  and  some  particular  heirs,  as  the  heirs  of  bis  bodj, 
or  the  heirs  male  or  female  of  his  body,  is  ^freehdder.  But  where  tk 
estate  is  limited  to  a  certain  duration^  though  it  be  a  thousand  yeantr 
more,  it  is  not  considered,  in  the  law,  yreeAoU.(f)  These  estata of 
freehold  may  arise,  or  be  created,  in  a  great  variety  of  ways,  in  tbetf* 
ferent  courses  of  descent,  or  modes  of  purchase,  by  act  and  operatioaof 
law,  or  by  convention  between  the  partie8.(  j)  An  estate  of  fit^ 
may  exist,  not  only  in  landa^  the  definition  of  wbich  we  have  befat 
given  ;(/c)  but  in  a  great  variety  of  ideal  property,  called  isicvftrtd 
heredUamentSy  such  as  ren^,  ways^  commons^  pensions  and  amniti^ 
4^c.  ^c.{l)  To  discuss  the  nature,  mode  of  acquiring  and  losing,  si' 
quantity  of  these  estates,  would  require  a  volume  of  itself ;  and  Aej» 
lice,  if  he  have  not  studied  the  law,  must  satisfy  himself  upon  tbis,ii' 
the  like  collateral  heads,  which  involve  so  much  inquiry,  from  the  M 
lights  he  possesses,  drawn  from  his  reflection,  observation  aad  exft 
rience.  This  may  be  much  aided,  by  consulting  in  difficult  cases,  soac 
candid  gentleman  in  the  profession  of  the  law.  He  will  find  himself, 
moreover,  greatly  assisted,  in  a  variety  of  points  in  the  line  of  bisdfQrt 


(0  See  S  Bl.  Com.  103  to  140.    1  R.        Ck)  Ante,  p.  468. 
8. 717.  (0  2  Bi.  Com.  SO,  ftc. 

( j)  See  id.  ibid. 

(4)  Swmrlwoat  v.  Roddis,  6  HHl,  lia 
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which  this  treatise  cannot  reach  without  transgressing  all  reasonable 
bounds,  by  studying  attentively  many  parts  of  the  commentaries  of 
Blackstone.  To  a  gentleman  of  intelligence,  who  holds  the  office  of 
justice,  the  pages  of  this  elegant  epitome  of  English  law,  cannot  fail  to 
afford  both  profit  and  delight. 

2.  ^nd  no  good  cause  is  shovmfor  not  appearing.  If  the  defendant 
shows  good  cause  for  not  appearing,  on  the  return  of  a  summons,  served 
by  copy,  it  follows  that  a  warrant  is  not  to  issue.  A  second  summons 
should  then  go  ;  or  the  justice  might,  perhaps,  adjourn  to  a  term  within 
six  days,  and  on  the  defendant's  non-appearance,  then  issue  a  second 
8ummons.(m)  This  cause  should  regularly  be  shown  on  oath,  to  bead- 
ministered  substantially  in  this  form  :  You  swear  that  you  will  true  an" 
swers  makej  to  such  ^estions  as  shall  be  put  to  youj  touching  the  causcj 
why  the  defendant  named  in  this  summons^  does  not  appear  at  the  time 
and  place  mentioned  for  the  return  thereof  The  sufficiency  of  this  ex- 
cuse, must  be  a  matter  resting  in  the  sound  discretion  of  the  justice, 
from  the  circumstances  of  each  particular  case  ;  and  Mr.  Griffith  thinks, 
that  under  a  similar  clause  in  the  statute  of  New-Jersey,  it  is  not  illegal 
for  the  justice  (as  is  frequently  done)  to  admit  the  fact  alleged  for  an 
excuse,  upon  the  representation  of  the  party,  by  letter^  or  by  a //tend,  (n) 

AFFIDAVIT  FOE  WARBANT,  IN  CASE  NOT  ARISING  ON  CONTRACT. 

Saratoga  County,  ss.  James  Jackson  being  duly  sworn,  says,  that 
he  has,  as  he  verily  believes,  a  good  cause  of  action  against  Richard 
Roe,  of,  &c.  for  taking  and  carrying  away,  and  converting  to  his  own 
use  the  goods  of  the  said  James  Jackson,  {state  the  r,eai  cause  of  action,) 
And  this  deponent  makes  application  for  process  by  warrant  therefor 
against  the  said  Richard  Roe,  and  further  says  :  1.  That  the  said  Ricd* 
ARD  Roe  is  a  non-resident  of  the  said  county,  and  a  resident  of  the  said 
county  of  Washington  ;  or  2.  That  he,  this  deponent,  is  a  non-resident 
of  said  county  and  a  resident  of  the  county  of  Rensselaer,  and  is  wil- 
ling to  give  security  for  the  payment  of  any  sum  which  may  be  adjudged 
against  him  in  this  suit ;  or  3.  That  the  said  Richard  Roe  lately  in- 
formed this  deponent  that  he  the  said  Richard  was  about  to  depart  from 
the  said  county  with  intent  not  to  return  thereto,  which  information  this 
deponent  believes  to  be  true,  or^  that  this  deponent  has  been  informed 
or  verily  believes,  that  the  said  Ricaard  Roe  is  about  to  depart,  &c. ; 
and  that  the  facts  and  circumstances  on  which  that  belief  is  founded  ate 


(f»)  866  GrifElth'fl  Timt  66.  (n)  Id.  lb. 
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as  follows,  {here  state  them  fully  and  particularly;)  or  4.  That  thb  de- 
ponent will,  as  he  verily  believes,  be  in  danger  of  losing  his  said  denad 
unless  such  warrant  be  granted,  and  that  the  facts  and  circumstanees  m 
which  that  belief  is  founded,  are  as  follows :  (that  this  deponent  laldy 
heard  the  said  Richard  say  that  he  was  much  embarrassed  with  debts, 
and  that  if  his  creditors  sued  him,  he  would  keep  them  out  of  tber 
debts  if  he  could,  and  that  the  said  Richard  Roe  has  lately  offered  to 
sell  his  personal  property,)  or  (such  other  facts  and  circumstanoesasiR 
calculated  to  show  that  there  is  danger  of  losing  the  demand  uoless  &e 
summary  process  of  warrant  be  granted ;)  or  5.  That  the  said  Ricbabs 
Roe,  who  resides  in  said  county,  is  neither  a  freeholder  therein,  nor  si 
inhabitant  having  a  family. 

Sworn  before  me  this  .  •  •  •  ? 
day  of  ....y  1844.        ) 

Ransom  Cook,  Justice  of  the  Peace. 

It  will  be  observed  that  in  the  foregoing  form  of  affidavit,  the  natun 
of  the  cause  of  action  is  stated.  This  should  in  all  cases  be  done,  in  or- 
der to  show  that  the  demand  is  not  on  contract ;  for  if  on  contract  ao 
warrant  can  be  issued,  unless,  in  addition  to  some  one  of  the  five  gromidi 
above  stated,  the  applicant  brings  his  case  within  the  execeptions  con- 
tained in  the  non-imprisonment  act,  which  we  have  already  cited.  Ik 
following  form  p^y  be  adopted  in  the  latter  case. 

AFFIDAVIT  FOR  A  WARRANT,  IN  CASE  ARISING  ON  GONTRACT. 

Saratoga  County,  ss.  James  Jackson,  being  duly  sworn  says,  tkat 
be  has,  as  he  verily  believes,  a  just  cause  of  action  against  Richard  Bos, 
against  whom  he  applies  for  process  by  warrant,  in  pursuance  of  the 
statute  in  such  case  made  and  provided.  And  this  deponent  further 
says,  that  the  said  cause  of  action  is  on  contract,  (or  judgment,)  to  wit, 
for  money  collected  by  the  said  Richard  Roe,  in  his  official  chaiader 
as  constable ;  or  2.  For  the  official  misconduct  (or  neglect  of  daty)  of 
the  said  Richard  Roe,  as  constable ;  or  3.  For  damages  arising  from 
the  misconduct  or  neglect  of  the  said  Richard  Roe,  in  his  profeasioBsI 
employment  as  attorney. 

And  this  deponent  further  says,  that  be  is  a  non-rresident  of  said  coun- 
ty, &c.  {setting  forth  the  fact  of  non^residence  of  plaint^  or  some  oiktr 

ground  mentioned  in  the  preceding  form*) 

Jausb  Jackson. 

Sworn  before  me  this 

day  o/....,1840. 

Ran90m  Cook,  Justice  of  the  Pe^ce. 
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The  remarks  which  we  shall  have  occasion  to  make  in  regard  to  the 
manner  of  stating  facts  and  circumstances  to  authorize  the  issuing  of  at- 
tachmeatSy  will  apply  with  equal  propriety  to  the -foregoing  forms  of 
affidavits.  The  reader  is^  therefore,  referred  to  our  observations-  on  that 
subject,  under  the  head  '^  Of  process  by  attachment."  All  affidavits 
preliminary  to  the  actual  commencement  of  a  suit,  or  which  are  used  as 
the  foundation  of  a  suit,  should  not  be  entitled  (6)  in  any  cause,  for  the 
reason  that  there  is  no  cause  pending  at  the  time  they  are  taken.(o) 
Hence,  in  the  forms  we  have  given,  the  title  of  the  cause  is  omitted. 

In  addition  to  the  circumstance  of  the  mere  non*residence  of  the 
plaintiff,  which  is  to  be  proved  in  the  manner  above  mentioned|  we  have 
seen  that  the  plaintiff  must  give  security  to  the  justice,  for  the  payment 
of  any  sum  which  may  be  adjudged  against  him  in  the  suit.  This  secu* 
rity  may  be  by  a  deposit  of  money  with  the  justice,  of  sufficient  amount 
to  meet  the  full  sum  which  can  by  possibility  be  recovered  of  the  plain- 
tiff by  the  defendant.(p)  Upon  this  principle,  five  dollars  was  held 
sufficient  in  an  action  of  trespass,  where  there  can  be  no  set-off.(9)  In 
an  action  admitting  a  right  of  set-off  in  the  defendant,  the  amount  should 
be  at  least  one  hundred  and  five  dollars,  the  sum,  including  costs,  which 
a  defendant  in  such  a  case  is  entitled  to  recover.  But  it  is  questionable 
whether  that  amount  would  be  sufficient.  Indeed,  since  the  decision  of 
the  supreme  court  in  Traver  v.  Nichols,(r)  it  would  be  unsafe  to  rely 
upon  a  deposit  of  money  as  security,  short  of  an  amount  sufficient  to 
discharge  not  only  the  judgment  and  costs  which  might  by  possibility 

g     ■  .  ■■I  . ■  — --  ■  -  ,--.■■■ 

(/9)  9  Cowen,  499,  500.    Pennine,  on  (p)  13  John.  481. 

Small  Cftuses,  2.    2  John.  371.    12  id.  (q)  Id.  ib. 

461.    See  7  T.  R.  454.    1  Bos.  &  Pull.  (r)  7  Wen.  434. 
36,227. 

(5)  The  title  of  the  court  and  of  the  cause  is  thus : 

Jubtioe's  Court. 
Jamet  Jackwn 

V. 

Richard  Roe, 

Its  meaning  more  at  lam,  is  as  follows :  In  a  justice^s  court :  James  Jackson 
versus  (against)  Richard  Moe.  A  cause  is  thus  entitled  when  the  written  proceed- 
ing, to  which  the  title  refers,  is  on  the  part  of  the  plaintiff.  When  it  is  on  the  part 
oftlie  defendant,  after  giving  the  title  of  the  court,  the  title  of  the  cause  is  invertei) 
thus : 

Richard  Roe 

ads. 
James  Jackson. 

That  is  to  say,  Richard  Roe  ad  sectam  (at  the  suit  of)  James  Jackson,  This 
title  always  presupposes  a  cause  commenced  between  the  parties,  and  if  an  affida- 
vit, in  relation  to  a  cause  not  commenced,  should  be  entitled*  no  indictment  would 
lie  upon  it  for  perjury.  (See  2  John.  871,  frc. ;  12  id.  461,  and  the  head  of  appev? 
luifBe  »im1  pleading,  post.) 
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be  recovered  against  the  plaintiff  before  the  justice,  but  the  costs  of  n 
appeal,  in  addition.  That  case  decides,  that  the  security  extends  to  the 
final  determination  of  the  cause,  when  carried  up  by  appeal  to  the  oont 
of  common  pleas ;  so  that  the  surety  is  liable  for  the  costs  of  the  appesl^ 
if  adjudged  against  the  plaintiff.  The  decisicMi  of  the  court  proceedi 
upon  the  principle  that  it  is  the  same  cause,  although  carried  by  apped 
to  the  court  of  common  pleas  ;  no  new  pleadings  are  put  in,  aad  it  it 
but  a  continuation  of  the  original  suit.  Such  being  the  law,  the  haaasi 
of  making  a  deposit  of  money  as  security,  will  readily  occur.  It  is  ut- 
terly impossible  to  estimate,  with  any  degree  of  accuracy,  the  sum  which 
may  be  adjudged  against  the  plaintiff.  He  must  first  determine  the 
amount  to  which  he  may  be  made  liable  by  the  judgment  of  the  justice. 
He  must  next  calculate  the  chances  of  a  recovery,  an  appeal,  and  the 
costs  likely  to  follow  a  recovery  against  him  in  the  common  pleas. 

The  most  usual  security  is  some  resident  of  the  county,  of  su£Bcicnl 
estate,  binding  himself  in  the  words  of  the  statute.  The  mode  in  whic^ 
the  justice  may  satisfy  himself  of  the  sufficiency  of  such  security,  will 
be  considered  when  we  come  to  speak  of  security  upon  adjoummeiils 
and  judgments.  The  form  of  this  security  may  be,  either  by  the  surely 
coming  before  the  justice,  and  acknowledging  himself  security  ia  the 
terms  of  the  statute,  called  a  recognizance^{s)  which  the  justice  may  af- 
terwards reduce  to  writing  at  any  time  i{t)  or,  which  is  the  preferable 
mode  of  proceeding,  the  surety  may  sign  a  written  contract  of  security, 
in  the  form  we  shall  presently  give.  If  the  security  be  merely  a  jmrol 
contract,  it  is  within  the  statute  of  frauds,  and  void.(tt)  It  should  be 
by  recognizance,  or  a  writing  signed  by  the  bail  ;{v)  and,  in  either  case, 
the  issuing  of  the  warrant  would  be  a  sufficient  consideration  for  a  prom- 
ise, and  that  appearing  upon  the  face  of  the  contract,  takes  it  oat  of  the 
statute  of  frauds.(to) 

FOBM  OF  THE  REOOONlZAlfGK. 

Saratoga  County,  ss.  Be  it  remembered,  that  oa  the  first  day  of 
April,  1844,  application  having  been  made  to  me,  Raksom  Cook,  Esq. 
one  of  the  justices  of  the  peace  of  said  county,  by  Jambs  Jagsboh,  a  am- 
resident  of  the  said  county,  for  a  warrant  in  his  favor,  against  RiCHAao 
RoK,  (in  a  plea  of  trespass  on  the  case,)  thereupon  personally  came  befart 
me,  the  said  justice,  John  Doe,  and  acknowledged  himself  to  owe  to  the 

(•)  7  John.  18.    1  Cowen,  99.  («)  7  John.  IB,  19^    See  1  Oovmb,  «» 

(0  See  1  Chit.  Cr.  Law,  90,  and  an-    103. 
ihofitief  theia  cited.  CO  Id. 

(w)  Id. 
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said  RicaABD  Roe,     '    ■      dollars,  if  d«&ult  should  be  mtde  in  the  fol* 

lowing  conditioB,  which  is,  that  he,  the  said  James  Jackson  shall  pay 

to  the  said  Ricba&d  Roe,  any  sum  which  may  be  adjudged  against  the 

said  James  Jackson,  in  the  said  suit  commenced,  or  to  be  commenced, 

by  the  said  warrant. 

Ransom  Cook. 

form  of  a  written  security,  to  be  signed  by  the  surety. 

Saratoga  County,  ss.  Application  having  been  made  to  Ransom 
Cook,  Esq..  one  of  the  justices  of  the  peace  of  the  County  of  Saratoga, 
by  James  Jackson,  a  non-resident  of  the  said  county,  for  a  warrant  in 
his  favor,  against  Richard  Roe,  in  a  plea  of  trespass  on  the  case,  (or  as 
the  plea  is  :)  Now  therefore,  for  value  received,  and  according  to  the 
statute  m  such  case  made  and  provided,  I  do  hereby  agree  with,  and  be- 
come bound  to  the  said  Richard  Roe,  that  he,  the  said  James  Jackson, 
shall  pay  to  the  said  Richard  Roe  any  sum  which  may  be  adjudged 
against  him,  the  said  James  Jackson,  in  the  said  suit,  commenced,  or  to 
be  commenced,  by  the  said  warrant.     Dated  April  1st,  1844. 

John  Doe. 
Signedj  taken  and  acknowledged  the  1 
day  (^  the  date  hereof  before  me,  ) 

Ransom  Cook,  Justice  of  the  Peace. 

A  letter^  directed  to  the  justice  thus  :  ^^  Please  let  Mr,  71  have  a  war- 
rani  J  and  I  will  be  accountable  for  the  cost^  J.  /T." 

is  not  a  sufficient  security,  in  the  case  of  a  non-resident  plaintiff.  It 
does  not  specify  the  suit,  and  is  not  an  engagement  to  be  accountable  to 
the  defendant  for  whatever  may  be  adjudged  against  the  plaintiff;  and 
a  mere  liability  for  costs^  is  not  enough.(x) 

The  statute  provides,(^)  that  a  warrant  shall  be  directed  to  any  con- 
stable of  the  county  where  the  justice  issuing  the  same  resides,  and  shall 
command  such  constable  to  take  the  defendant,  and  bring  him  forthwith 
before  such  justice,  to  answer  the  plaintiff  in  a  plea  in  the  same  war- 
rant to  be  mentioned ;  and  shall  further  require  the  constable,  after  he 
aball  have  arrested  the  defendant,  to  notify  the  plaintiff  of  such  arrest. 

FORM  OF  THE  WARRANT. 

Saratoga  County,  ss.  The  people  of  the  state  of  New- York  :  To 
any  constable  of  the  county.  Greeting  :  We  command  you  to  tak^ 


(ff)  12  John.  422.  ^  <y)  2  H.  S.  161,  §  20. 
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RiCHA&D  Ros^  and  briog  him  forthwith  before  Ransom  Cook,  Esq.  tmt 
of  our  justices  of  the  peace  of  the  said  comity,  to  answer  James  Jack- 
son in  a  plea  of  trespass  on  the  case ;  to  hts  damage  of  one  hundred 
dollars  or  under ;  and  after  you  shall  have  arrested  the  defendant,  do 
you  notify  the  plaintiff  thereof.  And  have  you  then  and  there  this  pre- 
cept. Hereof  fail  not  at  your  peril.  Witness  our  said  justice,  at  tbe 
town  of  Saratoga  Springs,  in  said  county,  the  1st  day  of  April,  in  die 

|ear  of  our  Lord  1844. 

Ransom  Cook,  Justic€.{S) 

l^ he  non-residence  of  arte  of  two  plaintifb  is  not  enough  to  authorize 
the  issuing  of  a  warrant.  If  the  demand  belong  td  the  non-resident 
plaintiff  soldy^  by  assignment  or  otherwise^  although  both  are  made 
nominal  plaintiffs,  that  fact  should  be  set  forth  in  the  affidavit ;  and 
then  it  seems  that  a  warrant  might  issue,  the  other  requirements  of  the 
Statute  being  complied  with.  *'  When  a  warrant  is  issued  in  favor  of  a 
non-resident  plaintiff,  the  onit  reason  for  the  statute  is,  that  the  plaia- 
tiff 's  attendance  is  necessfiiry  ;  and,  as  he  is  supposed  to  be  absent  frisii 
home,  the  law  will  not  require  him  to  wait  six  days  ;  and,  as  his  persos 
and  property  are  supposed  to  be  without  the  reach  of  the  process  of  the 
court,  he  is  required  to  give  security.  This  consideration  operates 
whenever  the  real  plaintiff  is  non-resident,  although  the  nominal  plain- 
tiff is  a  resident. '^\1) 

Where  a  summons  is  the  regular  process,  a  warrant  without  oath  it 
void.  (2) 


SfiCTlON  III. 


6f  pkocess  bV  attachment. 


Tbii^  process  is  given  by  the  revised  statutes  of  1830  ;(a)  and 
extended  to  other  cases  by  the  ^  act  to  abolish  imprisonment  for  dcfcC 
and  to  pUtiish  fraudulent  debtor8."(6)    In  applying  for  this  proi^ess, 


1  Wen.  dlO.  (6)  Sets.  Laws  of  1831,  p.  396, 4M. 

162,  §  26,  «e  stg.  See  also  2  R.  S.  202j  §  ^S^Hw^q, 


(i)  1  Wen 
(a)  2  R.  S. 


6)  See  ante,  p.  605,  note  (24,)  as  to  the  method  of  ngniog  pfoceei. 

See  opinion  of  Savage  Gfa.  J.,  11  Wen,  669,670.    But  see  7  Wea.  4fiift  1^  4. 
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should  be  taken  to  distinguish  between  the  cases  embraced  within  the 
respective  statutes  to  which  we  have  referred ;  for  although  the  pro- 
ceedings relative  to  the  issuing,  service,  return,  &c.  of  the  attachment 
are  in  many  particulars  identical,  whether  issued  under  one  statute  or 
the  other,  yet  there  are  many  points  of  difference,  which  will  be  pointed 
out  hereafter,  worthy  of  attention  and  strict  observance  in  conducting  to 
judgment,  causes  commenced  by  this  species  of  process. 

There  are  two  kinds  of  attachment,  long  and  short.  The  latter  issues 
against  a  non-resident  defendant,  and  may  be  had  where  a  short  sum- 
mons  is  also  the  proper  process ;  and  either  may  be  taken,  at  the  option 
of  the  party  applying.(c)  We  shall  treat  of  these  kinds  of  process  in 
their  proper  order. 

Long  Attachment.  The  causes  for  which  this  process  may  issue  un- 
der the  revised  statutes,  relate  to  the  person  of  the  debtor.  It  must  be 
made  to  appear,  to  the  satisfaction  of  the  justice  to  whom  application  is 
made,  that  the  debtor  has  departed,  or  is  about  to  depart  from  the  coun- 
ty where  he  last  resided,  with  intent  to  defraud  his  creditors  or  to  avoid 
the  service  of  civil  process ;  or  that  such  debtor  keeps  himself  concealed 
with  the  like  intent. (d) 

Under  the  non-imprisonment  act,  the  causes  which  will  authorize  the 
issuing  of  this  process,  respect  the  disposition  of  the  debtor^s  property. 
The  justice  must  be  satisfied  that  the  defendant  is  about  to  remove  from 
the  county  some  of  his  property,  with  intent  to  defraud  his  creditors,  or 
that  he  has  assigned,  disposed  of,  secreted,  or  is  about  to  assign,  dispose 
of,  or  secrete  any  of  his  property  with  the  like  intent,  (e) 

The  revised  statutes  limit  the  nature  of  demands,  for  which  attach- 
ments may  be  sued  out,  to  those  existing  against  the  debtor  personally^ 
whether  liquidated  or  not,  arising  upon  contract,  or  upon  judgments 
rendered  within  this  state.{f)  The  non-imprisonment  act  extended  the 
process  to  suits  for  the  recovery  of  any  debt  or  damages  arising  upon 
contract,  express  or  implied,  or  upon  any  judgment  ;{g)  that  is,  whether 
the  judgment  be  rendered  in  this  state  or  not. 

This  section  of  the  non-imprisonment  act  was  amended  by  the  act  of 
March  20, 1842,(A)  so  as  to  read  as  follows  :  In  addition  to  the  cases  in 
which  suits  may  now  be  comn^enced  before  justices  of  the  peace  by  atr 
tachment,  any  suit  for  the  recovery  of  any  debt  or  damages  arising  upon 
any  contract  express  or  implied,  or  upon  any  judgment  for  one  hundred 

£)  See  ante,  501.  (/)  2  R.  S.  162,  §  27. 

d)  2  R.  8. 162,  §  26.  (g)  Sess.  Laws  of  1831,  p.  404,  §  84, 

'0  SeM.  Laws  of  1881,  p.  404,  §  84.  2  R.  S.  202,  §  893. 

9  ft.  S.  202,  §  993.  (&)  Uwi  of  (842^  p.  74. 

Vol.  L  66 
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dollars  or  less,  may  be  so  commenced  whenever  it  shall  satisfaciorilj 
appear  to  said  justice  that  the  defendant  is  about  to  remove  froatk 
county  any  of  his  property,  with  intent  to  defraud  his  creditor,  orhasai- 
signed,  disposed  of,  secreted,  or  is  about  to  assign,  dispose  of,  or  secrete 
any  of  his  property,  with  the  like  intent,  whether  such  defendant  be  a 
resident  of  this  state  or  not. 

The  act  of  May,  1840,(t)  had  previously  extended  the  jorbdictioi 
upon  attachment  in  all  cases,  to  one  hundred  dollars. 

The  demand  must  be  against  the  debtor  personally^  that  is,  doe  6ob 
him  in  his  own  right,  and  not  as  executor  or  administrator,  heir  or 
trustee,  (fe) 

The  departure^  or  being  a&ou^^o  deparf,  or  conc^o/mcnf,  with  reference 
to  the  non-imprisonment  act,  applies  only  to  the  county  where  the  dAtor 
last  resided — that  is,  the  departure  must  be  from  that  county,  or  the 
concealment  within  it ;  but  the  proceeding  by  attachment,  in  other  caseS} 
may  be  against  a  defendant  non-resident  of  the  staie.{m) 

The  mode  of  proving  the  facts  necessary  to  authorize  the  issuing  of 
this  process,  is  the  same,  whether  the  proceeding  be  under  the  refisel 
statutes  or  the  non-imprisonment  act.  The  approved  practice  is,  ii 
either  case,  to  adopt  the  same  form  of  a6Sdavit,  setting  forth  the  facts 
according  to  the  nature  of  each  particular  case;  which  affidavit  may  be 
made  by  the  plaintiff,  or  any  other  person  or  persons.(n) 

The  application  for  the  attachment  should  be  in  writing  ;(o)  and  oaj 
be  made  by  any  creditor,  or  by  his  personal  representatives  ;(p)  thaliS) 
by  his  executors  or  administrators.  But  the  application  need  not  be 
made  by  the  creditor  in  person ;  it  may  be  made  by  any  other  person  in 
his  behalf. 

An  attachment  cannot  be  issued  against  one  of  two  or  morejoM 
debtors^  except  the  debt  be  due  from  them  severally  as  well  as  jointly. 
I  make  this  remark,  for  the  reason  that  I  can  find  nothing  in  the  statote 
authorizing  such  an  anomalous  proceeding.  An  attachment  is  as  modi 
the  commencement  of  a  suit,  as  a  summons ;  indeed,  aAer  service  and 
return,  the  proceedings  are  nearly  the  same,  in  all  cases  ;  and  I  can  con- 
ceive of  no  good  reason  why  an  exception  to  the  general  rule  in  relatie* 
to  the  non-joinder  of  parties,  should  be  made  in  suits  commenced  by  this 
kind  of  process.  In  suits  instituted  by  summons  or  warrant,  the  non* 
joinder  of  a  joint  creditor,  if  pleaded  by  abatement,  would  be  fatal  to 


H)  Laws  of  1840,  p.  265,  §  2,  aub.  4.  peals  so  much  of  the  rsrised  fCatataiti 

k)  1  John.  Cas.  375.  requires  the  oath  of  two  witnesiM- 

[m)  Sess.  Laws  of  1831,  p.  404,  §  34.  (o)  2  R.  S.  162,  §  28. 

[n)  U.  §  35.    The  same  section  re-  (p)  Id.  §  27. 
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the  action.  Why  should  not  the  same  rule  prevail  here  1  I  am  aware 
of  the  decision  of  the  supreme  court,  in  the  matter  of  Cyrus  Chipman, 
an  absconding  debtor  ;{q)  in  which  it  was  held  that  an  attachment  might 
issue  against  the  property  of  an  absconding  partner,  for  a  debt  due  from 
the  firm,  although  his  partners  resided  in  this  state.  In  proceedings  un- 
der that  statute,  the  attachment  was  not  considered  the  commencement 
of  a  suit ;  and  hence  the  court,  with  propriety,  disregarded  the  techni- 
cal, but  inflexible  rule  to  which  we  have  alluded,  applicable  to  suits  at 
law,  and  which,  perhaps,  had  no  application  to  such  a  proceeding,  and 
gave  the  statute  a  liberal  and  beneficial  construction  in  favor  of  creditors. 
No  such  construction  could  be  given  to  the  statute  authorizing  justices' 
attachments,  however  great  the  hardship  of  the  case,  without  violating 
a  familiar  and  well  settled  rule  of  law. 

Under  the  act  of  1813,  commonly  called  the  "Twenty-five  dollar 
act,"(r)  the  supreme  court  held,  that  an  attachment  could  not  issue 
against  a  person  passing  through  a  county,  other  than  that  in  which  he 
resided,  even  if  he  should  avoid  the  service  of  process  in  that  county 
unless  he  had  absconded  from  the  county  in  which  his  last  place  of  resi- 
dence was.(j)  The  statute  now  in  force  would  undoubtedly  receive  a 
similar  construction.  But  I  can  see  nothing  in  the  statute  to  prevent 
the  issuing  of  an  attachment  in  the  county  in  which  the  defendant  may 
be,  on  proof  of  his  having  absconded  from  another  county,  his  last  place 
of  residence,  with  intent  to  defraud  his  creditors.  It  is  plain  from  a 
reading  of  the  statute,  that  this  process  is  not  confined  to  actions  against 
residents.  In  prescribing  the  mode  of  serving  the  attachment,  it  is  pro- 
vided,(^)  that  the  constable  shall  leave  a  copy  at  the  last  place  of  resi- 
dence of  the  defendant ;  but  if  the  defendant  have  no  place  of  residence 
in  the  county  where  the  goods  and  chattels  are  attached,  then  he  shall 
leave  such  copy  with  the  person  in  whose  possession  the  said  goods  and 
chattels  shall  be  found.  Evidently  providing  for  a  case  where  the  pro- 
cess is  issued  against  a  non-resident  of  the  county.  Besides  this,  the 
non-imprisonment  act  provides  expressly,  as  we  have  already  seen,  for 
attachments  against  non-residents,(tt)  of  which  we  shall  speak  at  large 
hereafter,  when  treating  of  short  attachments. 

The  proof  upon  which  the  attachment  issues  must  be  written,  that  is, 
in  the  form  of  an  affidavit.  And  although  the  affidavit  of  the  plaintiff 
alone  is  enough  to  authorize  the  issuing  of  this  process,  yet  it  frequently 


(q)  14  John.  217,  cited  and  applied  (s)  15  John.  196, 197. 

to  justices'  attachments  in  the  1st  ed.  of  (0  2  R.  S.  163,  §  81. 

this  treaUse.  (u)  Sess.  Laws  of  1831,  p.  408  §  83. 

(r)  See  Laws  of  1818,  p.  887,  898.  Ante,  p.  501. 
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happens  that  he  is  not  sufficiently  acquainted  with  the  facts  and  circxiB- 
stances  which  go  to  make  out  a  case  for  an  attachment,  and  is,  therefore^ 
from  the  necessity  of  the  case,  bound  to  resort  to  the  testimony  of  other 
witnesses,  which  should  also  be  reduced  to  writing,  and  whose  attend- 
ance for  that  purpose  may  be  compelled  by  process  of  subpceDa.(i')  The 
proper  course  is,  first,  for  the  plaintiff,  or  his  attorney  or  agent,  to  go 
before  the  justice  and  make  application  for  an  attachment.  The  appli- 
cation may  be  in  the  following  form  : 

FORM  or  APPLICATION  FOR  ATTACHMENT  UNDER  TH£  RETISED  STATUTIS. 

To  Ransom  Cook,  Esq.  one  of  the  Justices  of  the  Peace  of  the  town 
of  Saratoga  Springs,  in  the  county  of  Saratoga. 

I,  James  Jackson,  hereby  make  application  to  you,  the  said  justicew 
to  issue  an  attachment  in  my  favor,  (or  in  favor  of  John  Doe,)  according 
to  the  provisions  of  Article  second.  Title  fourth.  Chapter  second.  Part 
third  of  the  Revised  Statutes,  against  the  property  of  Richard  Roe. 
Dated  the  1st  day  of  February,  in  the  year  of  our  Lord,  1844. 

James  Jackson, 
{^gent  {or  Mey)for  John  Doe.) 

If  the  application  be  for  an  attachment  under  the  non-imprisonmcot 
^ct,  the  same  form  may  be  used,  substituting  ^^The  Act  to  abolish  Im- 
prisonment for  debt  and  to  punish  fraudulent  debtors,"  for  the  words 
"Article  second,''  &c. 

I  think  it  highly  proper,  as  before  remarked,  that  not  only  the  appli* 
cation,  but  the  bond  and  attachment  should  all  specify  the  particalar 
statute  under  which  the  proceedings  are  instituted.  By  pursuing  thb 
course,  a  greater  system  would  prevail  throughout  the  proceedings. 
There  woiuld  then  be  no  difficulty  in  determining,  at  a  glance,  the  pre- 
cise nature  and  character  of  the  proceeding,  and  the  law  applicable  to' 
the  case,  without  wading  through,  and  comparing  the  various  prorisioBs 
of  the  two  statutes  ^  and  if  a  prosecution  should  be  commenced  involv- 
ing the  regularity  of  the  attachment,  the  labors  of  the  attorney  would, 
in  this  way,  be  greatly  lessejned  in  preparing  his  plea  of  justification, 
which  requires  the  exercise  of  great  particularity  and  exactness.  How- 
ever, it  is  not  essential  to  the  validity  of  the  attachment  that  the  course 
suggested  shofuld  be  adopted.  Indeed  it  sometimes  happens  that  a  case 
is  brought  within  the  provisions  of  both  the  revised  statutes  and  non- 


<«)  2  R.  S.  162,  §  SB. 


OF  PROCESS  BY  ATTACHMENT.  525 

'imprisonmeDt  act,  in  which  event  it  would  undoubtedly  be  proper,  either 
to  state  that  fact  by  referring  to  both  statutes  in  the  general  form  above 
given,  or  by  omitting  the  reference  altogether. 

After  having  signed  and  presented  his  application  to  the  justice,  the 
applicant  should  proceed  to  make  his  affidavit.  This  and  all  the  other 
papers,  preliminary  to  the  issuingof  the  attachment,  he  is  bound,  strictly, 
to  draw  himself.  I  know  it  is  the  custom  for  justices  to  make  out  these 
papers  for  the  party,  at  his  request.  This  is  all  well  enough,  although 
justices  are  under  no  obligation  to  do  so.  It  is  a  labor  for  which  they 
receive  no  compensation,  except  for  drawing  the  bond.  I  make  these 
remarks,  not  with  a  view  of  discountenancing  the  practice  in  this  respect, 
but  for  the  purpose  of  apprising  both  justices  and  parties  of  their  rights 
and  obligations. 

We  have  already  seen  the  causes  for  which  an  -attachment  may  issue. 
It  now  remains  to  be  shown  in  what  manner  the  existence  of  those 
causes  should  be  shown  or  proved  to  the  justice.  The  requirements  t)f 
the  law  on  this  subject  are  simple.  The  revised  statutes  provide  that 
the  application  shall  be  accompanied  by  the  affidavit  of  the  creditovij  or 
his  agent  J  in  which  shall  be  specified,  as  near  as  may  be,  the  sum  in 
i¥hich  the  debtor  is  indebted  aver  and  above  all  discounts  to  the  person 
in  whose  behalf  application  is  made,  and  the  grounds  upon  which  the  ap- 
plication is  founded.{v))  The  succeeding  clause,  requiring  that  the  facts 
and  circumstances  to  establish  such  grounds,  shall  be  verified  by  the  affi- 
davit of  two  disinterested  witnesses,  has  been  repealed,{x)  By  the  non- 
imprisonment  act,  before  any  attachment  can  issue  in  pursuance  of  its 
provisions,  or  in  cases  provided  for  by  the  revised  statutes,  the  plaintiff 
shall,  by  his  oum  affidavit ^  or  that  o{  pome  other  person  or  persons^  prove 
'  to  the  satisfaction  of  thejustice,  the  facts  and  circumstances  to  entitle 
bim  to  the  same,  and  that  he  has  such  a  claim  against  the  defendant  as  is 
specified  in  the  thirty-fourth  section  of  the  act,  (that  is,  a  claim  for  debt 
or  damages  arising  upon  contract  expressx>r  implied,  or  upon  judgment,) 
over  and  above  all  discounts  which  the  defendant  may  have  against  him^ 
specifying,  as  near  as  may  be  the  amount  of  such  claim  or  the  balance 
thereof. 

FO&M    OF    AFFIDAVIT    TO    OBTAIN    ATTACHMENT    UNDER    THE    BEVISED 

STATUTES. 

Saratoga  County,  ss.    James  Jackson  being  duly  sworn  says,  that 
Richard  Roe  is  justly  indebted  to  this  deponent,  {or  to  John  Doe,)  on  a 


(10)  2  R.  a  162>  §  28.  (s)  Sesf.  Lawi  of  1831,  p.  404. 
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■ 

demand  arising  upon  contract,  (or  upon  a  judgment j)  in  the  sum  of ... . 
dollars,  as  near  as  this  deponent  can  estimate  the  same,  over  and  abore 
all  discounts  which  the  said  Richard  Roe  has  against  him  (or  the  mi 
John  Doej)  and  that  the  application  for  an  attachment  against  the  prop- 
erty of  the  said  Richard  Roe,  which  accompanies  this  affidavit,  is  made 
on  the  ground  that  the  said  Richard  Roe  has  departed  from  the  said 
county  of  Saratoga,  where  he  last  resided,  with  intent  to  defraud  his 
creditors^  or  with  intent  to  avoid  the  service  of  any  civil  process ;  (er, 
on  the  ground  that  the  said  Richard  Roe  is  about  to  depart  from  the  said 
county  of  Saratoga  where  he  last  resided,  with  intent  to  defraud  hb 
creditors,  or,  with  intent  to  avoid  the  service  of  any  civil  process ;)  (fif, 
on  the  ground  that  the  said  Richard  Roe  keeps  himself  concealed  withia 
the  said  county  of  Saratoga,  where  he  last  resided,  with  intent  to  defraud 
his  creditors,  or  with  intent  to  avoid  tbe  service  of  any  civil  process.) 

And  this  deponent  further  says,  that  on  the  last  evening  at  about  nine 
o'clock,  this  deponent  saw,  and  had  a  conversation  withy  the  said  Ricb- 
ARD  Roe,  in  which  conversation  the  said  Richard  spoke  of  being  in  em- 
barrassed circumstances,  and  declared  himself  unable  to  pay  his  dd)t% 
and  said,  in  substance,  that  the  only  way  that  he  knew  of,  of  saving  what 
property  he  had  from  his  creditors,  was  by  running  away  or  leaving  tbe 
county  ;  and  that  this  morning,  the  house  of  the  said  Richard  was  found 
empty,  he  having  left  in  the  night,  carrying  with  him  all  or  most  of  bit 
furniture  and  other  property  ;  or,  that  the  said  Richard  Roe  is  in  em- 
barrassed circumstances,  and  has  recently  been  sued  by  several  of  his 
creditors  ;  and  that  he  has,  within  a  few  days  past,  been  selling  off  suck 
articles  of  personal  property  as  would  be  difficult  of  removal ;  that  this 
deponent  called  on  the  said  Richard  Roe  this  day  and  requested  him  to 
pay  said  demand,  which  he  refused  to  do,  and  also  refused  to  turn  out 
any  of  his  property  in  payment  thereof,  but  declared  that  he  would  soot 
be  in  a  place  where  his  creditors  could  not  easily  find  him,  or  words  to 
that  effect ;  or^  that  the  family  of  the  said  Richard  Roe  occupy  a 
dwelling  house  in  the  town  of  Saratoga  Springs,  in  said  county,  in  wbick 
there  is  a  large  amount  of  personal  property  liable  to  seizure  on  execu- 
tion ;  that  the  said  Richard  is  in  embarrassed  circumstances  ;  that  some 
three  or  four  days  since  this'  deponent  requested  him  to  pay  said  de- 
mand, which  he  refused  to  do,  and  that  since  that  time,  this  deponent 
has  been  unable  to  get  sight  of  the  said  Richard,  although  he  has  called 
at  his  house  several  times  foi  that  purpose.  (It  would  be  well  to  add 
to  this,  the  affidavit  of  the  constable,  that  he  has  searched  diligently  far 
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the  defendant,  for  the  purpose  of  serving  process  upon  him,  and  has  been 

unable  to  find  him.)  James  Jackson, 

Sworn  before  me  this  . .  . .  ?  {Agent  of  John  Doe,) 

day  of , ...  J  1844.      J 

Ransom  Cook,  Justice  of  the  Peace. 

form  of  affidavit  to  obtain  attachment  under  the  non-imprison- 
ment ACT. 

Saratoga  County,  ss.  James  Jackson  being  duly  sworn  says,  that 
Richard  Roe  is  justly  indebted  to  this  deponent  {or  to  John  Doe)  on  a 

demand  arising  upon  contract,  (or  upon  a  judgment^)  in  the  sum  of 

dollars,  as  near  as  this  deponent  can  estimate  the  same,  over  and  above 
all  discounts  which  the  said  Richard  Roe  has  against  him,  {or  the  said 
John  Doey)  and  that  the  application  for  an  attachment  against  the  prop- 
erty of  the  said  Richard  Roe,  which  accompanies  this  aiSidavit,  is  made 
on  the  ground  that  the  said  Richard  Roe  is  about  to  remove  his  property 
from  the  said  county  of  Saratoga,  with  intent  to  defraud  his  creditors ; 
(or J  on  the  ground  that  the  said  Richard  Roe  has  assigned,  disposed  of, 
or  secreted,  his  property,  with  intent  to  defraud  his  creditors ;)  (or,  on 
the  ground,  that  the  said  Richard  Roe  is  about  to  assign,  dispose  of,  or 
6ecrete,  his  property,  with  intent  to  defraud  his  creditors.) 

And  this  deponent  further  says,  {here  set  forth  the  facts  and  circum- 
stances bringing  the  case  xoithin  either  of  the  foregoing  grounds^  and 
which  prove  a  fraudulent  intent ;  after  the  manner  in  which  the  facts 
are  stated  in  the  next  preceding  form.)  James  Jackson, 

{^gent  of  John  Doe.) 

Sworn  before  me  this ? 

day  of  ...  .J  1844.  ) 

Ransom  Cook,  Justice  of  the  Peace. 

• 

If  the  creditor,  or  his  agent,  is  not  sufficiently  well  acquainted  with 
the  facts  necessary  to  be  proved,  one  or  more  other  persons  may  join  in 
the  affidavit ;  or  their  affidavits  may  be  taken  separately.  The  approved 
practice  is,  for  the  applicant  and  all  the  witnesses  to  join  in  the  same 
affidavit,  which  may  be  in  the  following  form  : 

form  of  affidavit  to  obtain  an  attachment  where  the  applicant 

JOINS  with  other  persons. 

Saratoga  County,  ss.  James  Jackson,  John  Styles,  and  Thomas 
Nokes,  being  duly  sworn,  severally  depose  as  follows  :  The  said  James 
Jackson  says,  that  Richard  Roe  is  justly  indebted  to  him,  {or  to  John 
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Doe^)  on  a  demand  arising  upon  contract,  (or  upim  ajudgm&niy)  im  the 

sum  of dollars,  as  near  as  this  deponent  can  estimate  the  same. 

over  and  above  all  discounts  which  the  said  Richaed  Roe  has  agaiost 
him,  (or  the  said  John  DoCj)  and  that  the  application  for  an  attachment 
against  the  property  of  the  said  Richard  Roe,  which  accompanies  this 
affidavit,  is  made  on  the  ground  that  the  said  Richard  Roe  {here  id 
f<yrth  the  ground^  as  in  either  of  the  preceding  fomiSy  according  to  tki 
nature  of  the  case.) 

And  the  said  John  Styles  says,  {here  set  forth  the  facts  and  dratm" 
stances  to  which  Styles  can  attest.) 

And  the  said  Thomas  Nokes  says,  {here  set  forth  the  facte  and  ctr> 
cumstances  to  which  JSTokes  can  attest.) 

James  Jackson, 

{^geni  of  John  Dee,) 
John  Styles, 
Thomas  Nokes. 
Sworn 


ym  before  me  this  . . . .} 
day  of ,  1844.        j 

Ransom  Cook,  Justice  of  the  Peace. 


The  mode  of  administering  the  oath  to  these  affidavits  is,  as  stated 
ante,  p.  513,  in  regard  to  the  affidavit  to  obtain  a  warrant.  Where  the 
affidavit  is  made  by  two  or  more,  the  form  should  be  varied  to  meet  that 
case.  Thus,  You  and  each  of  you  do  swear^  &c.  And  in  all  esses 
where  an  affidavit  is  made  by  affirmation  instead  of  oath,  the  style  should 
be,  ^'  A.  £.,  being  duly  affirmed^  says,^  or  ^'  makes  affirmoHan  andsays^ 
instead  of  the  more  usual  words,  '^  A.  £.,  being  duly  swamj  eayt^  or 
^^  A.  B.  makes  oath  and  says'^^  and,  in  the  body  of  the  affidavit,  the  one 
who  makes  affirmation  is  styled  the  affirmant^  instead  of  the  deponent^ 
usual  in  affidavits  regularly  sworn  to ;  and  the  above  distinction,  as  to 
the  form  of  oaths  and  affidavits,  shall  suffice,  without  further  repetitioii. 

The  facts  and  circumstances  to  be  detailed  by  the  foregoing  affidavits, 
must  of  course  be  as  various  as  the  acts  and  conduct  of  a  debtor  which 
indicate  a  departure,  being  about  to  depart,  or  concealment ;  or  which 
indicate  a  being  about  to  remove,  or  an  assigning,  disposing  of,  secret- 
ing, or  being  about  to  assign,  dispose  of  or  secrete  his  property,  with 
the  intent  specified  in  the  statute.  The  affidavit  must  of  coarse  be  va- 
ried accordingly ;  and  a  precedent  can  be  useful  no  farther  than  to  con- 
vey an  idea  of  the  form  in  which  the  matter  is  to  be  expressed. 

The  affidavit  should  not  be  entitled,  for  the  reasons  mentioned  ift  re* 
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lation  to  the  affidavit  for  a  warrant  ;{y)  and  as  before  remarked  in  re* 
spect  to  the  sufficiency  of  the  affidavit  on  which  a  warrant  is  to  be  grant- 
ed,(z)  the  affidavit  for  an  attachment  should  contain  a  full  and  distinct 
statement  of  facts  and  circumstances,  and  not  merely  the  inferences  or 
belief  of  the  applicant  or  witnesses.  The  magistrate  should  be  enabled 
to  determine  jtfdtda//y  from  the  facts  before  him,  whether  the  attach- 
ment ought  to  issue.  This  is  required  by  the  statute,  and  should  be 
strictly  complied  with. (a) 

The  leading  case,(b)  in  regard  to  the  sufficiency  and  validity  of  proof 
to  authorize  the  issuing  of  attachments,  arose  some  years  since  under 
the  old  act,(c)  which  differs  in  very  many  essential  particulars  from  the 
statutes  now  in  force.  That  act,  however,  required  that  satisfactory 
j>roq/' should  be  offered  to  the  justice;  and  the  case  referred  to  contains 
a  judicial  construction  of  the  meaning  of  the  word  proof  as  thus  used  in 
the  act.  The  language  of  the  statute  now  in  force,  in  the  respect  men- 
tioned, does  not  differ  materially  from  the  one  under  which  that  case 
arose.  Then  it  was  required  that  ^'  satisfactory  proof  ^^  should  be  offer- 
ed ;  now  the  plaintiff,  &c.  shall  ^^  prove  to  the  satisfaction  of  thejustice^^ 
&c.((i)  A  mere  change  of  verbiage — ^not  of  substance ;  and  hence  the 
case  referred  to  is  important ;  applying  equally  well  to  the  existing 
statutes,  as  to  the  one  in  force  at  the  time  it  was  determined.  It  was  an 
action  of  trespass  against  the  justice,  Welch,  for  goods  taken  under  an 
attachment  issued  by  him  against  Yosburgh,  without  oath.  It  appeared 
on  the  part  of  Welch,  the  justice,  that  before  taking  the  attachment 
against  Yosburgh,  he  had  issued  an  execution  against  him,  on  a  judg- 
ment obtained  before  him,  on  which  execution  the  constable  had  return- 
ed that  he  could  find  neither  goods  nor  the  body  of  the  defendant ;  and 
it  was  contended  that  this  was  sufficient  proof  of  Yosburgh's  having  ab- 
sconded, to  warrant  the  attachment.  But  the  court  overruled  the  de- 
fence, and  sustained  the  action.  They  delivered  their  opinion  on  this 
point  as  follows:  ^^The  statute  (Sess.  31,  c.  204,  §  21,)  (e)  requires 
the  justice,  before  issuing  the  attachment,  to  have  satisfactory  proof  of- 
fered him  of  the  departure  or  concealment  of  the  debtor,  with  intent  to 
defraud  his  creditors,  or  to  avoid  being  personally  served  with  process. 


'y)  Ante,  517, 5l8.  The  manner  of  making  out  the  proof  if 

^z)  Ante,  512,  513.  different.    Under  the  old  act,  the  proof 

[a)  2  R.  S.  162,  §  28.    Sess.  Laws  of  was  reouired  to  be  by  o^  hast  one  disin- 

1831,  p.  404,  §  35.  terestea  vntneaa.    Now  it  may  be  by  the 

^fr)  11  John.  175.  oath  of  the  pUnnt^akms. 
^c)  See  R.  L.  of  1818,  p.  398,  §  28.  (<)  1  R.  L.  of  1813,  p.  898,  §  38. 

'  J  Sess.  Laws  of  1831,  p.  404,  §  35. 

Vol.  I.  67 
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A  mere  error  in  judgment,  as  to  the  legality  of  the  proof  offered,  would 
not  make  the  justice  a  trespasser,  by  issuing  the  attachment.  But  sodi 
proof,  in  order  to  give  jurisdiction  to  the  justice,  ought  at  least  to  be 
colorable.  He  cannot  act  upon  his  otm  knowledge^  or  mere  belief y  on 
the  subject,  however  well  founded  it  may  be.  Proof,  in  the  sense  is 
which  it  is  used  in  the  act,  means  legal  evidence^  (9  John.  76,)  or  siidi 
species  of  evidence  as  would  be  received  in  the  ordinary  course  ^jwdt- 
cial  proceedings.  The  evidence  upon  which  the  justice  acted  in  this 
case  was  not  of  that  description.  It  did  not  amount  even  to  the  infor- 
mation of  the  constable,  that  the  debtor  had  departed  the  county,  or  vat 
concealed,  with  intent  to  defraud  his  creditors,  or  to  avoid  being  serred 
with  process.  The  justice  might  have  believed  the  fact  upon  mere  re- 
port, or  the  information  of  some  person  in  whom  he  had  con6deiice. 
But  this  would  not  have  been  satisfactory  proof,  within  the  meaning  cf 
the  act ;  nor  was  the  return  of  the  constable,  on  an  execution  against 
the  debtor,  any  such  proof.  It  was  altogether  foreign  and  irrel* 
Bvant.  The  justice  must  be  considered  as  having  issued  the  attachmcm 
without  any  proof  whatever  of  the  departure  or  concealment  required  bj 
the  act ;  and,  of  course,  without  any  authority." 

It  should  be  remarked,  that  where  the  justice  has  proof  before  hiSf 
tilthough  it  be  defective,  and  insufficient  to  sustain  the  attachment,  ac- 
cording to  a  strict  construction  of  the  statute,  yet,  if  the  proof  be  mere- 
ly colorable^  he  would  have,  within  the  principle  of  the  above  dectsioa, 
jurisdiction  over  the  case,  so  that  the  judgment  would  be  valid  until  re- 
versed.(/)  Such  proof  would  probably  protect  the  justice  and  all  oth- 
ers acting  under  the  judgment,  until  its  reversal.(g)  But  this  is  the 
extent  to  which  our  courts  would^  go.  The  insufficiency  of  the  proof 
may  be  taken  advantage  of  before  the  justice,  on  a  motion  to  quash  the 
attachment ;  or,  if  there  be  no  appearance  of  the  defendant  before  the 
justice,  and  consequently  no  waiver,  he  might  avail  himself  of  the  ob- 
jection on  certiorari. 

In  the  case  of  Tallman  v.  Bigelow,(A)  the  plaintiff,  in  his  affidavit 
for  attachment,  stated  that  he  believed  the  defendant  had  departed 
from  the  county  with  intent  to  avoid  his  creditors,  or  to  avoid  the  ser- 
vice of  any  process ;  and,  from  reports  and  information^  he  bdieved  that 
he  kept  out  of  the  county  to  avoid  paying  his  debts.  The  affidavits  of 
two  disinterested  witnesses  were  also  produced  ;(1)  one  of  whoa  stated 


(/)  See  10  Wen.  420, 421.    fiO  id.  77.        (K)  10  Wen.  430. 

is)  w. 

(1)  Ihe  proceeding  was  under  the  revised  statutesi  and  before  the  lepeal  offbit 
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that  he  had  been  informed  that  the  defendant  had  departed  the  county, 
and,  as  his  creditors  said^  for  the  purpose  of  defrauding  them  out  of 
their  demands,  and  that  he  yet  remained,  as  they  believed^  out  of  the 
county  for  the  same  purpose.  The  other  "witness  stated  that  the  defen- 
dant, as  he  believedj  had  departed  from  the  county,  and  with  the  intent 
to  avoid  process  being  issued  against  him.  Upon  this  proof,  an  attach- 
ment was  issued  by  the  justice,  the  defendant's  property  seized,  and, 
after  a  trial  had,  judgment  given  against  the  defendant  for  one  hundred 
dollars.  The  cause  was  removed  directly  to  the  supreme  court  by  a 
common  law  certiorari.  That  court  held  the  affidavits  insufficient,  and 
reversed  the  judgment  of  the  justice. 

This  case  is  worthy  of  attention.  I  may  safely  assert,  from  a  no  very 
limited  experience  in  suits  instituted  by  this  kind  of  process,  that  in 
nine  cases  out  of  ten,  attachments  are  issued  upon  affidavits  equally  de- 
fective with  those  in  the  case  referred  to.  You  will  seldom  find  a  foct 
alledged  in  the  affidavit.  The  plaintiff  is  always  particular  to  state  his 
suspicions  and  beliefs  without  setting  forth  a  single  y*ac^  or  circumstance^ 
save  perhaps  a  rumor  in  the  neighborhood  or  general  information^  upon 
which  that  suspicion  or  belief  is  grounded.  I  am  aware  that  suits  com- 
menced by  attachments  are,  in  most  cases,  hasty  proceedings.  Informa- 
tion is  conveyed  to  the  creditor  that  his  debtor  is  boxing  up  his  furni- 
ture and  preparing  to  leave  the  country,  or  that  he  has  suddenly  ab- 
sented himself  from  home  under  suspicious  circumstances,  or  informa- 
tion of  a  like  import.  The  creditor  immediately  seeks  the  justice,  makes 
a  general  affidavit,  upon  information  and  belief,  obtains  his  attachment, 
and  proceeds  with  a  constable  to  the  residence  of  the  defendant,  actuated 
in  most  cases,  undoubtedly,  by  the  laudable  motive  of  securing  his 
debt.  Bat  the  mere  fact,  that  applications  for  attachments  are  hasty 
proceedings,  is  not  enough  to  justify  a  violation  of  the  simplest  and  most 
familiar  rules  of  evidence.  It  should  be  recollected  that  an  attachment 
is  an  extraordinary  and  summary  process,  given  only  in  extreme  cases; 
and,  for  this  reason  alone,  greater  caution  should  be  exercised  in  resort- 
ing to  this  mode  of  proceeding.  In  the  case  we  have  supposed,  the 
creditor  should  enquire  fully  into  the  facts ;  first  satisfy  himself,  by 
personal  observation,  or  by  information  from  those  having  knowledge 
of  the  circumstances,  of  the  truth  of  the  reports  which  have  reached 
him.  In  this  way  he  will  be  able  either  to  testify  to  the  necessary  facts 
himself,  or  to  give  the  justice  the  names  of  the  persons  from  whom  he 


part  of  the  28th  lection,  (2  R.  S.  162,)  which  required  the  oath  of  two  witn^ifaf. 
(See  ante,  p.  522,  note  (n).) 
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has  derived  his  information  ;  in  which  case,  the  justice  would  issue  his 
subpoena  to  compel  their  attendance  to  testify  before  him,  should  they 
otherwise  refuse  to  appear.  If  this  cautious  mode  of  proceeding  were 
adopted  in  all  cases,  our  supreme  court  and  courts  of  common  ple» 
would  be  spared  the  trouble  of  reviewing,  on  certiorari,  so  many  jodf- 
ments  in  attachment  cases — judgments  rendered  in  causes  commenced, 
in  most  cases,  with  honest  motives,  and  for  the  recovery  of  just  demands, 
but  in  which  the  precipitancy  of  plaintiffs  too  often  lead  them  to  a  pal- 
pable disregard  of  the  requirements  of  the  statute. 

An  affidavit  to  obtain  an  attachment  is  good,  although  the  applicant 
swears  only  to  bis  belief  as  to  the  intent^  provided  he  sets  forth  iht/uiM 
and  circumstances  upon  which  such  belief  is  founded.(2) 

We  cite  the  following  case  at  large,  as  reported  in  14  Wen.  237,  &c. 
It  affords  an  excellent  commentary  upon  the  strictness  with  which  the 
requirements  of  the  statute  in  relation  to  attachments  should  be  adhered 
to,  and  fully  illustrates  many  of  the  foregoing  remarks  in  relation  to 
this  subject. 

In  Supreme  Court — ^mith  vs.  Luce, 

^^  Error  by  certiorari  from  this  court  to  a  justice  of  the  peace.  Loce 
commenced  a  suit  by  attachment ^  under  the  '  act  to  abolish  imprisonmenl 
for  debt  and  to  punish  fraudulent  debtors.'(3)  The  attachment  was 
served.  On  the  day  to  which  the  trial  of  the  cause  was  adjourned,  the 
defendant  appeared  and  objected  to  further  proceedings,  on  the  ground 
of  the  insufficiency  of  the  plaintiff's  affidavit,  which  it  was  alledged  was 
made  in  reference  to  the  act  to  abolisk  imprisonmentj  &c.  and  the  at- 
tachment was  issued  under  the  old  law.  The  objections  were  orer* 
ruled,  and  the  justice  proceeded  to  hear  the  proofs  of  the  plaintiff,  and 
rendered  judgment  against  the  defendant  for  $30,82  damages  and  cos^ 
of  suit.  The  substance  of  the  affidavit  is  set  forth  in  the  opinion  de- 
livered by  the  Chief  Justice.  The  defendant  sued  out  a  ceriicrari  (torn 
this  court. 

^'  By  the  Court^  Savage,  Ch.  J.  The  only  question  in  this  case  is, 
whether  the  affidavit  was  sufficient  to  authorize  the  sueing  an  attach- 
ment. 

^'  It  is  admitted  that  the  proceeding  was  under  the  act  of  1831.  (Sess. 
Laws  of  1831,  p.  404,  §  34,  35.)  By  the  34th  section  of  that  act,  it  is 
enacted,  that  suits  may  be  commenced  before  justices,  by  attachment, 


(2)  20  Wen.  145. 

(3)  Sess.  Uwf  of  1831  p.  404.  §  84,  36. 
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* 

upcn  contract^  express  or  implied,  or  upon  any  judgment  for  $50,  or 
less,  '  whenever  it  shall  satifactorily  appear  to  such  justice  that  the  de- 
fendant is  about  to  remove  from  the  county  any  of  his  property,  with  in- 
tent to  defraud  his  creditors,  or  has  assigned,  disposed  of,  secreted,  or  is 
about  to  assign,  dispose  of  or  secrete  any  o'f  his  property  with  like  in- 
tent, whether  such  defendant  be  a  resident  of  this  state  or  not.'  The 
36th  section  declares,  that  before  an  attachment  shall  issue  in  such  case, 
or  in  cases  provided  for  in  the  revised  statutes,  2  R.  S.  230,  (p.  162  of 
2d  ed.)  '  the  plaintiff  shall,  by  his  own  affidavit,  or  that  of  some  other 
person  or  persons,  prove  to  the  satisfaction  of  the  justice  the  facts  and 
circumstances  to  entitle  him  to  the  same,  and  that  he  has  such  a  claim 
as  is  specified  in  the  last  preceding  section  against  the  defendant,  over 
and  above  all  discounts  which  the  defendant  may  have  against  him, 
specifying  as  near  as  may  be,  the  amount  of  such  claim  or  the  balance 
thereof.'  The  affidavit  upon  which  the  attachment  in  this  case  issued, 
stated  that  the  defendant  was  indebted  to  the  plaintiff  in  the  sum,  as  near 
as  the  deponent  could  estimate  the  same,  of  $30,45,  over  and  above  all 
discounts,  and  that  deponent  believed  ^  that  said  J.  S.  is  about  to  re- 
move, or  has  removed,  from  said  county  his  property,  with  intent  to 
defraud  his  creditors,  or  has  assigned,  disposed  of,  secreted,  or  is  about 
to  assign,  dispose  of,  or  secrete  his  property  with  the  like  intent.' 

'*By  the  35th  section,  the  plaintiff  was  bound  to  prove  to  the  satisfac- 
tion of  the  justice  the  facts  and  circumstances  which  entitled  him  to  the 
attachment.     Those  facts  and  circumstances  are,  1.  That  the  plaintiff 
has  such  demand  as  the  statute  describes  ;  and  2.  That  the  defendant  is 
about  to  remove  his  property,  or  has  assigned,  disposed  of  or  secreted  it, 
or  is  about  to  do  so,  with  intent  to  defraud  his  creditors.     The  affidavit 
is  defective  as  to  the  origin  of  the  demand  ;  it  should  state  that  it  was 
upon  contract  or  upon  judgment.     It  is  also  defective  in  omitting  to 
state  the  facts  and  circumstances j  from  which  the  plaintiff  draws  the 
conclusion  that  the  defendant  is  about  to  do  the  acts  which  he  specifies. 
The  plaintiff's  oum  belief  is  neither  a  fact  or  circumstance  upon  which 
the  justice  can  exercise  his  judgment.     It  is  not  sufficient  that  the  plaintiff 
is  satisfied  of  the  unlawful  acts  or  intentions  of  the  defendant.     The 
justice  must  be  satisfied,  and  he  must  be  so  satisfied  from  proof  of  facts 
and  circumstances  ;  not  the  belief  of  any  one.     Facts  must  be  shown  to 
the  justice  which  shall  leave  no  reasonable  doubt  on  his  mind  that  the 
defendant  has  committed,  or  is  about  to  commit,  the  fraudulent  acts  men- 
tioned in  the  statute  :  For  instance,  had  the  affidavit  stated  positively, 
that  the  defendant  had  declared  his  intention  to  remove  his  property,  to 
avoid  the  payment  of  his  debts ;  or  that  he  had  assigned  or  secreted  his 
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property,  being  indebted  at  the  time,  and  setting  forth  the  circttmstanceS) 
such  as  want  of  consideration  for  an  assignment,  or  any  other  drau- 
stance  which  usually  indicates  fraud  ;  such  an  ai&daTit  would  be  proof 
upon  which  the  justice  could  act  judicially,  and  draw  his  own  coDcfat* 
sion,  whether  the  d.efendant  had  done  the  acts,  or  was  about  to  do  tlNii) 
which  would  authorize  the  issuing  an  attachment.  It  is  argued  that  k 
is  enough,  if  the  justice  is  satisfied.  I  answer,  he  must  besatisU 
judicially,  and  has  no  right  to  be  satisfied,  unless  upon  legal  pnnf 
of  facts  and  circumstances,  not  belief  alone.  The  judgment  most  be 
reversed." 

It  has  been  decided  by  the  supreme  court  that  an  attachment  isBOcd 
under  the  33d  section  of  the  non-imprisonment  act,  against  a  debtor  not 
a  resident  of  the  same  county  with  the  creditor,  is  valid  process,  al- 
though there  be  neither  an  affidavit  of  fraud,  or  a  bond  to  pay  duufcs 
or  refund  surplus.(4) 

In  another  case,(f)  where  the  application  was  for  a  warrant,  the  phiir 
tiff,  in  his  affidavit,  alleged  as  the  ground  of  his  application  that  he'' k- 
lieved  there  would  be  danger  of  losing  his  debt  or  demand  unless  a  to- 
rant  should  issue  forthwith  ;'^  without  stating  any  facts  or  circamstaoca 
whatever.  The  supreme  court  held  the  affidavit  insufficient.  Tk 
cause,  which  was  commenced  in  the  common  pleas,  was  an  action  of  ai- 
sault  and  battery  and  false  imprisonment.  The  defendant  justified  mh 
der  and  by  virtue  of  a  warrant  issued  by  a  justice  of  the  peace,  on  bb| 
the  defendant's,  application.  On  the  trial,  the  contents  of  the  affidavit 
were  proved  as  above  stated,  and  a  verdict  rendered  for  the  defendant. 
The  judgment  was  reversed  by  the  supreme  court,  on  error.  In  deliv- 
ering the  opinion  of  the  court,  Sutherland,  J.  remarks  :  "  The  justice 
has  no  right  to  be  satisfied  with  an  affidavit,  in  the  general  terms  fs* 
ployed  in  this  case  ;  it  states  no  fact  or  circumstance  whereby  he  cosU 
judge  of  the  necessity  or  propriety  of  issuing  the  warrant ;  without  siKk 
specification,  he  had  no  right  or  jurisdiction  to  issue  the  process,  (3  Cov- 
en, 206  ;  11  John.  175;  12  id.  257 ;  6  Wen.  438;  6Cowen,234;) 
and  it  can  afford  no  protection  to  the  defendant,  who  was  the  party  wb 
procured  it." 

The  cases  which  we  have  cited  are  sufficient  to  show  with  what  care 
parties  should  proceed  in  resorting  to  the  extraordinary  process  of  «a^ 
rant  or  attachment.     Certain  things  are  required  by  the  statute 'to  be 


(0  13  Wen.  46. 
(4)  Bates  v.  Relyea,  23  Wend.  886. 
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done,  and  those  requirements  should  be  strictly  fulfilled,  not  only  with  a 
view  to  the  validity  of  the  proceedings  and  all  acts  done  under  them,  so 
far  as  the  party  is  concerned,  but  for  the  justice's  own  protection.  If 
he  fails  to  follow  the  directions  of  the  statute  in  any  particular  necessa- 
ry to  confer  jurisdiction,  he  would  himself  be  rendered  liable  as  a  tres- 
passer ;  as  if  he  should  issue  an  attachment  without  the  oath  or  bond 
required  by  the  8tatute.(j) 

This  is  fully  illustrated  by  the  case  in  3  Cowen,  206,  which  was  as 
follows  :  The  action  was  trespass  by  A.  against  B.  and  H.,  for  taking, 
carrying  away,  and  converting  the  goods  and  chattels  of  A.  Plea,  not 
guilty.  On  the  trial  in  the  common  pleas,  it  appeared  that  the  goods 
in  question  were  seized  and  sold  by  a  constable  in  virtue  of  several  exe- 
cutions, among  which  were  several  issued  by  B.  as  justice,  in  favor  of 
H.  against  the  property  of  A.  The  judgments,  upon  which  the  last 
named  executions  were  issued,  were  rendered  in  suits  commenced  by 
attachments.  No  security  was  given,  except  in  one  case,  otherwise 
than  by  signing  blank  bonds  with  directions  to  B.,  the  justice,  to  fill 
them  up.  It  did  not  appear  whether  any  affidavits  were  taken  or  not. 
About  $102  of  the  money  raised  by  the  sale,  under  all  the  executions, 
was  paid  to  H.  upon  his  executions.  On  this  evidence  the  common 
pleas  nonsuited  the  plaintiflf ;  and  the  cause  was  taken  to  the  supreme 
court  by  writ  of  error.  The  following  opinion  was  delivered  by  Ch.  J. 
Savage ;  which  I  copy  at  length,  as  containing  much  useful  information 
in  regard  to  the  subject  under  consideration,  not  only,  but  many  other 
matters  of  equal  importance. 

^'  The  defendants  are  called  on  directly ^  not  collaterallyy  to  show  why 
they  have  undertaken  to  dispose  of  the  plaintiff's  property.  They  must 
then  show  a  lawful  authority.  A  power  to  act  is  the  first  thing  to  be 
shown  by  a  court  of  limited  and  special  jurisdiction.  To  give  the  jus- 
tice jurisdiction,  it  must  appear  that  the  person  against  whose  property 
an  attachment  is  sought,  is  either  concealed  within  the  county,  with  the 
intent  mentioned  in  the  act,  or  has  departed,  or  is  about  to  depart  the 
county,  with  the  like  intent. 

"  In  Van  Steenburgh  v.  Korts,  (10  John.  169,)  the  court  seem  to  con- 
sider the  proof  of  this  necessary  to  confer  jurisdiction  ;  and  Spencer,  J. 
takes  the  distinction  between  proof  before  a  court  which  is  to  give  it  ju- 
risdiction, and  before  a  court  that  already  has  jurisdiction. 


( j)  See  8  Coww,  399.    Seevlfotole,  PP*  W,  40,  445. 
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"  In  Vosburgh  v.  Welch,  (11  John.  176,)  the  court  say,  the  jostke 
must  be  considered  as  having  issued  the  attachment  without  any  proof 
whatever  of  the  departure  or  concealment  required  by  the  act ;  and,  of 
course,  without  authority.  The  rule  as  to  the  justice's  liability,  is,  tint 
when  he  has  no  jurisdiction  whatever,  and  undertakes  to  act,  his  acts 
are  coram  non  judice^  and  void — equally  so  as  if  he  was  not  a  justice 
If  he  has  jurisdiction,  but  errs  in  exercising  it,  then  his  acts  are  sot 
void,  but  voidable  only.  In  the  former  case  he  is  personally  liable— 
in  the  latter  not.  (17  John.  146.  2  John.  Cas.  27.  14  John.  216. 
19  id.  39.) 

^^  I  do  not  consider  this  case  as  coming  within  the  rule  that  an  officer 
is  presumed  to  have  done  an  act,  the  omission  of  which  would  render 
him  liable  for  negligence.  There  is  presumptive  proof,  at  least,  thit 
no  evidence  was  taken  by  the  justice,  and  positive  proof  that  no  secih 
rity  was  taken,  except  in  one  cause  out  of  four.  The  sale  by  the  coc- 
stable,  after  the  other  executions  were  satisfied,  could  not  be  justififd, 
except  upon  the  authority  of  these  executions  ;  and  as  they  were  voiiL 
there  was  no  authority  whatever  :  all  persons  concerned  were  tnt 
passers. 

^'  The  judgment  of  the  court  below  must  be  reversed." 

The  rules  and  principles  recognized  by  the  various  cases  we  have 
cited  are  well  established  by  both  ancient  and  modern  authorities.(«:) 
This  subject  was  briefly  alluded  to,  at  the  commencement  of  this  tret- 
tise  under  the  head  of  jurisdiction,(/)  to  which  the  reader  is  referred. 
By  an  attention  to  the  remarks  there  made,  in  connexion  with  those 
under  this  head,  it  is  hoped  that  a  more  full  understanding  may  be  kaid 
of  the  important  but  somewhat  di6Scult  subject  we  have  been  discussiag. 

We  have  seen(m)  that  an  attachment  may  issue  upon  proof  that  the 
defendant  keeps  himself  concealed  with  intent  to  avoid  the  service  cf 
civil  process^  and  in  the  forms  of  affidavits  which  we  have  given  tit 
term  civil  process  is  used.  That  is  a  material  fact,  necessary  to  be 
stated  ;  it  is  not  enough  to  say  procesSjfoT  then  the  justice  cannot  know 
whether  dvil  or  criminal  process  is  intended.  Indeed  too  great  cantioa 
cannot  be  exercised  in  complying  strictly  with  the  letter  of  the  statute 
in  every  particular.     This  is  evidenced  by  the  decision  of  the 


li 


k)  See  5  Taunt.  520.    1  Tyrwh.287.    22,  23,  24,  &c.    See  also  ante,  442  to 
romp.  N:  Jerv.  401.    1  Marsh.  267.    454,  and  cases  there  cited. 


6  Taunt  460.    4  id.  156.    1  Conn.  R.        (0  Ante,  pp.  38,  89,  40. 
40.    2  Wils.  385.    Beames'  Ne  Eze^t,        (»)  Ante«  p.  521. 
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court  in  Lynde  v.  Montgoiheryj(n)  in  which  case  they  held  that  an  at- 
tachment issued  by  a  justice  against  a  debtor,  keeping  himself  concealed 
to  avoid  the  service  of  civil  process,  was  not  supported  by  an  affidavit 
that  he  kept  himself  concealed  to  avoid  the  service  of  a  warrant  issued 
under  the  fourth  section  of  the  act  to  abolish  imprisonment,  &c.(o)  un- 
less it  also  affirmatively  aff eared  that  he  was  charged  only  with  an  in- 
tent to  commit  a  fraud^  or  with  fraudulently  contracting  the  debt : 
unless  it  so  appear,  as  the  process  may  be  criminal^  it  consequently  is 
not  shown  that  the  debtor  concealed  himself  to  avoid  the  service  of  civil 
process. 

The  affidavit  must  state  that  the  demand  arose  upon  contract  or  upon 
judgmetit.  This  is  expressly  required  by  the  statute,(p)  and  if  the  re- 
quirement is  not  complied  with,  the  attachment  would  be  irregular.(9) 
It  is  also  necessary  that  the  affidavit  should  allege  that  the  acts  charged 
upon  the  defendants  were  done  wUh  the  intent  to  defraud  creditors.  It 
is  not  enough  merely  to  set  forth  the  acts  and  leave  it  to  the  justice  to- 
infer  the  intent.(r)  Neither  will  it  do  to  omit  \h%  facts  and  ctVcwm- 
siances  in  the  affidavit  and  supply  the  omission  by  a  verbal  statement. 
The  whole  must  be  set  out  in  the  affidavit  itself^  so  that  all  concerned 
may  know  what  facts  are  detailed,  by  an  examination  of  the  papers  on 
file  with  the  magistrate,  and  without  resorting  to  the  recollection  of  the 
justice  or  any  other  person.  A  verbal  statement  is  unauthorized  by  the 
statute.  (^) 

The  justice  should  not  issue  an  attachment  unless  a  prima  facie  case 
within  the  provisions  of  the  statute  is  made  out — that  is,  unless  the 
facts  and  circumstances  stated  clearly  evidence  such  a  fraudulent  intent 
as  is  contemplated  by  the  statute.  Thus,  an  affidavit  for  an  attach- 
ment made  on  the  ground  of  an  intent  on  the  part  of  the  defendant 
fraudulently  to  dispose  of  his  property^  setting  forth  that  the  defen- 
dant has  executed  a  mortgage  of  a  part  thereof  and  refused  to  confess  a 
judgment  or  give  security  for  the  demand,  declaring  a  determination  to 
manage  his  property  himself,  is  not  sufficient.  And  although  a  judg- 
ment rendered  in  a  cause  commenced  by  an  attachment  issued  on  such 
an  affidavit,  would  be  upheld,  as  valid,  until  reversed,  yet  on  certiorari 
the  court  above  would  reverse  it,  on  the  ground  of  the  insufficiency  of 

the  affidavit.(0 

Where  the  attachment  is  regularly  issued,  the  justice  cannot  super- 


»  16  Wen.  461.  (g)  See  6  Wen.  563. 

^o)  Sesf .  Laws  of  1881,  p.  896.  (r)  13  id.  404. 

IpS  2  B,  S.  162,  §  27.    Sew.  Laws  of  (a)  Id. 

1831,  p.  404,  §  34,  36.  (i)  20  id.  77,  78. 
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sede  it,  although  there  were  in  fact  no  grounds  for  its  issuing ;  bat  most 
go  on  and  try  the  cause  on  its  return,  the  same  as  upon  any  other  pro- 
cesi.  And  where  a  justice  of  Greene  county,  upon  sufficient  proof,  is> 
su«d  an  attachment  against  one  Field  ;  and  on  the  return  day  Field  ap- 
peared and  pleaded  in  abatement,  that  before  and  at  the  time  of  issuing 
the  attachment  he  resided  in  Coxsackiey  in  Greene  county^  and  had  net 
departed,  nor  was  he  about  to  depart  from  the  county,  nor  did  he  conceal 
himself  within  the  same  with  the  intent  to  defraud  his  creditors ,  ^c.  or 
to  avoid  process,  tfc,  ;  to  which  plea  the  plaintiff  demurred,  and  the  jus- 
tice gave  judgment  upon  the  demurrer  for  the  plaintiff;  the  judgment 
was  held  right,  on  certiorari,  for  the  above  reasons. (u) 

The  mere  fact  of  a  constable  not  being  able  to  serve  a  single  wamnt 
upon  a  traveller,  who  for  many  reasons  might  wish  to^void  the  arrpst, 
without  being  chargeable  with  an  intent  to  defraud  his  creditors,  is  not 
that  kind  of  evidence  of  concealment  contemplated  by  the  act.(v)  But 
I  should  conceive  that  in  ordinary  cases,  diligent  but  unsuccessful  search 
by  an  officer,  in  order  to  make  a  personal  service  of  a  justice's  process, 
would  be  the  most  satisfactory  kind  of  evidence  upon  which  to  issue  an 
attachment,  especially  so  when  connected  with  other  suspicious  acts  and 
circumstances.  It  exhibits  one  of  the  specific  cases  supposed  by  the 
statute  ;  a  concealment  to  avoid  the  service  of  civil  process. 

We  have  said  that  the  statute  authorizes  the  justice  to  issue  a  subpcB* 
na  to  compel  the  attendance  of  witnesses  to  make  affidavit  for  an  attach* 
ment.  In  case  of  failure  to  attend  according  to  the  requisition  of  the 
subpoena,  no  doubt  the  justice  would  have  the  power,  as  a  necessary  in- 
cident, to  issue  an  attachment  against  the  witness  as  in  other  cases.  The 
subpcena  may  be  in  the  following  form  : 

FORM  OF  SUBIKENA  FOR  WITNESS  TO  MAKE  AFFIDAVIT  FOR  ATTACH1CE5T. 

Saratoga  Coukty,  ss.  To  John  Styles  and  Thomas  Noakes, 
Greeting  : 

In  the  name  of  the  people  of  the  state  of  New- York,  you  and  each 
of  you  are  hereby  commanded  forthwith  to  appear  personally  before  me, 
the  undersigned,  a  justice  of  the  peace  of  said  county,  at  my  office  in 
the  town  of  Saratoga  Springs,  in  said  county,  to  make  affidavit  of  all 
and  singular  those  things,  which  you  or  either  of  you  know  touching  an 
application  made  to  me  by  James  Jackson,  for  an  attachment  against 
the  property  of  Richard  Roe,  and  of  any  facts  and  circuipstances  tend- 


(u)  9  John.  190.  (o)  15  id.  196. 
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ing  to  establish  the  grounds  of  said  application.     Given  under  my  hand, 
this  first  day  of  February,  1844. 

Ransom  Cook,  Justice  of  tht  Peace. 

Before  the  attachment  issues,  the  applicant  must  execute  to  the  de- 
fendant and  deliver  to  the  justice  a  bond,  with  sufficient  surety,  to  be 
approved  by  such  justice,  in  writing  vpon  the  bond,  ia  the  penalty  of 
two  hundred  dollarsy  conditioned  to  pay  the  defendant  all  damages  and 
costs  which  he  may  sustain  by  reason  of  issuing  such  attaohflient,  if  the 
plaintiff  fail  to  recover  judgment  thereon  ;  and  if  such  judgment  be  re- 
covered, that  such  plaintiff  will  pay  the  defendant  all  moneys  which 
shall  be  received  by  him  from  any  property  levied  upon  by  sueh  vttach- 
ment,  over  and  aVove  the  amount  of  such  judgment,  and  interest  and 
costs  thereon. (w) 

The  act  of  1840,  concerning  justice's  courts,  having  increased  Ihe  ju- 
risdiction of  justices  of  the  peace  upon  attachments,  to  one  hundred  dol- 
lars, it  is  advisable  to  require  a  bond  for  $SKK)  in  all  cases,  so  as  to  make 
the  practice  upon  attachments  uniform. 

It  will  be  seen  that  the  bond  need  not  be  signed  by  the  pkiatiff.  The 
statute  expressly  provides  for  its  being  executed  by  the  afjdicant  and  • 
surety.  The  language  of  the  noH-imprisonm«nt  act  is,  Ifaat  it  rfrall  be 
executed  by  the  plaintiff,  or  some  one  in  his  behslf,  with  surety.  In  one 
case,  the  applicant  must  execute ;  in  the  latter,  if  ibay  bt-by  the  plaintiff' 
or  any  other  person,  A  deposit  of  money  with  the  justice,  to  the  amount 
of  the  penalty  of  the  bond,  or  indeed  to  any  amount,  wi^uld  not  be  suffi- 
cient, as  the  statute  prescribes  the  form  of  the  seciirity.(x)  A  regular 
bond  in  the  terms  of  the  statute  must  be  given.  Its  f^tttx  iaey  be  as 
follows : 

BONO  ON  ATTACHMENT. 

Enow  all  men  by  these  presents,  that  we,  James  Jackson  ahd  John 
Styles,  are  held  and  firmly  bound  unto  Richaed  Roe  in  the  sum  of  two 
hundred  dollars^  to  be  paid  to  the  said  Richard  Roe,  or  to  his  certain 
attorney,  executors,  administrators  or  assigns  :  to  which  payment  well 
and  truly  to  be  made,  we  bind  ourselves,  our  beirsy  executora  and  ad- 
ministrators, jointly  and  severally,  firmly  by  these  presents.  Sealed 
with  our  seals.     Dated  the  first  day  of  February,  1844. 


(to)  fl  £ 
of  1831,  p. 


to)  fl  R.  S.  162,  §  29.    Sesf .  Laws        (x)  18  John.  481. 
404,  §  35. 
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Whereas,  application  has  been  made  by  the  above  bounden  Jamd 
Jackson,  to  Ransom  Cook,  Esq.,  a  justice  of  the  peace  of  the  town  of 
Saratoga  Springs,  in  the  county  of  Saratoga,  for  an  attachment  against 
the  property  of  the  said  Richard  Roe,  in  favor  of  the  said  James  Jacs- 
SON,  (or  in  favor  of  John  Doe^)  in  pursuance  of  the  provisions  of  Article 
second,  Title  fourth,  Chapter  second,  Part  third  of  the  Revised  Statutes: 
{or  in  pursuance  of  the  provisions  of  the  ^^  act  to  abolish  imprisonment 
for  debt  and  to  punish  fraudulent  debtors  :") 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if  the 

said  James  Jackson,  {or  John  Doe^)  shall  pay  the  said  Richabd  Roe,  all 

damages  and  costs  vrhich  he  may  sustain  by  reason  of  the  issuing  of  said 

attachment,  if  the  said  James  Jackson  (or  John  Doe)  shall  fail  to  recor- 

er  judgment  thereon  ;  and  if  such  judgment  be  recovered,  and  the  said 

James  Jackson  {or  John  Doe^)  shall  pay  the  said  Richard  Roe  all 

moneys  which  shall  be  received  by  him  from  any  property  levied  upon 

by  such  attachment,  over  and  above  the  amount  of  such  judgment,  aod 

interest  and  costs  thereon,  then  this  obligation  to  be  void,  otherwise  of 

force. 

James  Jackson,  [l.  s.] 

John  Styles,     [l.  s.] 

Staled  and  delivered  ) 
in  the  presence  of ) 

Raj^som  Cook. 

I  approve  of  John  Styles  as  surety,  in  the  foregoing  bond.  Febrn* 
ary  1st,  1844. 

Ransom  Cook,  Jusiice. 

An  attachment  bond  extends  to  the  final  determination  of  the  cause ; 
and  although  the  plaintiff  recover  a  judgment  before  the  justice,  yet  if 
the  judgment  be  reversed,  he  and  his  surety  are  liable  upon  the  bond.(5) 

As  to  the  rule  of  damages  in  actions  upon  attachment  bonds,  see  oor 
remarks  posty  under  the  head  "  Of  damages." 

On  receiving  the  necessary  proof  and  security,  an  attachment  is  to  be 
issued,  which  must  state  the  amount  of  the  debt  sworn  to  by  the  appli- 
cant, and  command  any  constable  of  the  county  in  which  the  justice  re- 
sides, to  attach  so  much  of  the  goods  and  chattels  of  the  debtor,  as  will 
be  sufficient  to  satisfy  such  debt ;  and  safely  to  keep  the  same,  in  order 
to  satisfy  any  judgment  that  may  be  recovered  on  such  attachment ;  and 


(5)  21  Wen.  270. 
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to  make  return  of  his  proceedings  thereon  to  the  justice  who  issued  the 
same,  at  a  time  therein  to  be  specified,  not  less  than  six,  nor  more  than 
twelve  days,  from  the  dale  thereof. (^)  It  may  be  in  the  following 
form : 


FOKM  OF  ATTACHMENT. 

Saratoga  County,  ss.  The  People  of  the  State  6f  New-York — To 
any  Constable  of  said  County,  Greeting  : 

Whereas  James  Jackson  has  made  application  to  me.  Ransom  Cook, 
Esq.  one  of  the  justices  of  the  peace  of  the  said  county,  for  an  attach- 
ment in  his  h\OTy  {or  in  favor  of  John  Doe^)  against  the  property  of 
Richard  Roe,  according  to  the  provisions  of  Article  second,  Tit|e  fourth. 
Chapter  second.  Part  third,  of  the  Revised  Statutes,  {or  the  Act  to  abol- 
ish Imprisonment  for  debt  and  to  punish  fraudulent  debtors,  as  the  case 
may  6e,)  for  a  debt  of  ....  dollars,  being  the  amount  sworn  to  by  the 
applicant;  which  debt  arose  upon  contract,  (or  upon  a  judgment;)  and 
the  requisite  proof  by  affidavit,  and  a  bond  with  sufiicient  surety  having 
been  made  and  executed  : 

You  are  therefore  commanded  to  attach  so  much  of  the  goods  and 
chattels  of  the  said  Richard  Roe,  as  will  be  sufficient  to  satisfy  such 
debt ;  and  safely  to  keep  the  same,  in  order  to  satisfy  any  judgment  that 
may  be  recovered  on  this  attachment.  And  do  you  make  return  of  your 
proceedings  hereon  to  me,  the  said  justice,  at  my  office,  in  the  town  of 
Saratoga  Springs,  on  the  12th  day  of  February  inst.  at  one  o'clock  in 
the  afternoon  ;  and  have  you  then  and  there  this  precept.  Given  under 
my  hand,  at  the  town  aforesaid,  the  1st  day  of  February,  1844. 

Ransom  Cook,  Justice, 

The  attachment  may  be  amended  by  the  justice  even  after  service  and 
return,  by  inserting  the  amount  of  the  debt  sworn  tp  by  the  appli- 
cant. (2;) 

Short  Attachment.  This  species  of  process  is  authorized  by  the  act 
to  abolish  imprisonment  for  debt,(a)  and  issues  only  against  a  defendant 
non-resident  of  the  county,  upon  a  demand  on  which  a  warrant  cannot 
be  issued  according  to  the  thirty-first  section  of  the  act  referred  to. (5) 
The  plaintiff  may  take  either  a  short  summons  or  short  attachment. 


[y)  2  R.  S.  162,  163,  §  90.  (6)  Id.  §  30>  31,  32,  33.  Anto,  p.  502, 

Iz)  14  Wen.  290.  603. 

\a)  Sets.  Laws  of  1831,  p.  403,  §  33. 
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No  affidavit  of  fraud,  or  bond  to  pay  damages  or  refund  surpIoS)  it 
necessary  upon  an  application  under  the  33d  section .(6) 

It  is  customary,  although  not  required  by  the  act,  to  present  a  vrifia 
application  for  this  process,  as  well  as  for  a  long  attachment.  Thbip* 
plication  may  be  in  the  form  given  ante,  p.  524. 

A  bond  must  also  be  executed  in  the  penalty  of  one  hundred  del- 
]ars,(c)  except  upon  applications  under  the  33d  section  of  the  oob- 
imprisonment  act.(7) 

The  act  prescribes  no  form  for  this  particular  process.  In  order  to 
supply  this  omission,  resort  must  be  had  to  the  general  provision  of  dx 
revised  statutes,  cited  ante,  p.  540,  which  applies  so  far  as  it  iscoosst- 
ent  with  the  provisions  of  the  non-imprisonment  act.(d)  The  fori 
there  given  would  therefore  be  proper  for  a  short  attachmad^  onlj 
changing  the  time  limited  for  the  return  to  the  shorter  period  prescribed 
by  the  act;  that  is,  to  not  less  than  two^  nor  more  than /our  days  froB 
the  date.(e) 

Before  the  decision  of  the  supreme  court,  in  the  case  of  Clark  r 
Luce,(/}  it  was  considered  doubtful  whether  an  attachment  coqM  ii 
any  case  be  issued  without  cause  shown;  that  is,  without  showing i 
fraudulent  intent^  on  the  part  of  the  defendant,  within  the  provisioosof 
the  revised  statutes  and  the  non-imprisonment  act.  That  case,  hover* 
er,  settles  the  question.  It  was  as  follows:  Luce  sued  out  ^ short d- 
tachment  against  Clark,  which  was  founded  on  an  affidavit  of  Luoe,thit 
Clark  was  a  non-resident  of  the  county^  and  was  indebted  to  him  in  ike 
sum  of  about  $50,  over  and  above  all  discounts,  and  that  such  indebted- 
ness arose  on  contract.  On  error,  the  supreme  court  held  the  issoiogof 
the  attachment  regular ;  and  after  a  few  preliminary  remarks,  in  wkidi 
the  provisions  of  the  non-imprisonment  act,  applicable  to  the  case,vt 
quoted  and  commented  upon.  Savage,  Ch.  J.  says  :  ^^  Before  the  actor 
1831,  the  process  against  non-resident  debtors  was  by  warrant;  aodif 
judgment  was  obtained  and  property  was  not  turned  out  upon  execatioB} 
the  defendant  was  imprisoned  ;  but  when  imprisonment  for  debt  v» 
abolished,  it  seemed  proper  that  an  arrest  should  be  dispensed  within 
all  cases  where  the  party  could  not  be  imprisoned  upon  final  procesi- 

• 

Hence  the  33d  section  does  not  allow  the  summons  or  attachment,  la 


(e)  Seas.  Laws  of  1831,  p.  404,  §  85.        (e)  Id.  p.  403,  §  33. 
For  form  of  bond,  see  ante,  p.  539.  (/)  15  Wen.  479. 

(d)  Sess.  Uws  of  1831,  p.  405,  §  43. 

6)  Bates  v.  Reiyea,  (2S  Wen.  336.)  6  Hill,  9i4,  per  Coiren,  J. 


(6)  Bates 

(7)  Id.  ib. 
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• 

cases  Inhere  the  defendant  is  liable  to  be  imprisoned,  because,  in  such 
cases,  a  warrant  may  be  issued  ;  but  when  a  warrant  cannot  be  issued, 
this  statute  intended  to  give  a  more  summary  and  effectual  remedy  than 
against  residents  of  the  county  ;  and  therefore,  as  I  apprehend,  left  the 
plainti£f  to  take  an  attachment  against  a  defendant  who  is  not  a  resident 
of  the  county,  but  is  a  resident  of  the  state,  as  a  substitute  for  a  warrant 
under  the  former  statute." 


SECTION   IV, 

TIME,  MODE  AND   EFFECT,  OF    ISSTJINO   PROCESS  ;   AND  WHEN   A    DEFECT 

THEREIN   IS   WAIVED. 

1.  No  writ,  process,  warrant,  order,  judgment,  decree,  or  other  pro- 
ceeding of  any  court  or  officer  of  justice,  can  be  served  or  executed  upon 
Sunday,  (except  in  criminal  cases,  and  where  such  service  is  specially 
authorized  by  law,)  and  the  service  of  any  such  process  or  proceeding, 
in  all  cases,  is  void,  and  subjects  the  party  offending  to  damages,  at  the 
suit  of  any  person  aggrieved. (g)  The  prohibition  extends  to  the  issuing 
of  process  ;(A)  and  process  dated  on  Sunday  would  be  held  void.(i)  It 
has  been  determined  by  the  supreme  court  of  errors  in  Connecticut,  after 
the  greatest  deliberation,  that  the  term  Sunday  or  Lord's  day^  includes 
only  the  solar  day — that  is,  the  time  between  sun  rise  and  sun  set — so, 
that  before  sun  me,  or  after  sun  setj  of  that  day,  process  may  be  either 
issued  or  served,  or  any  judicial  act  done.(  j')  This  question  has,  I  be- 
lieve, never  directly  arisen  and  been  decided  by  our  supreme  court ; 
though  the  general  idea  with  us  is,  as  far  as  I  have  been  able  to  learn, 
that  Sunday  includes  the  whole  natural  day  of  twenty-four  hours  ;  and 
in  Butler  v.  Eelsey,(fc)  our  supreme  court  set  aside  an  inquisition  taken 
before  a  sheriff's  jury,  where  the  hearing  of  the  allegations  and  proofs 
of  the  parties  closed  on  Saturday  evening  at  half  past  eleven  o'clock — 
the  jury  retired  at  one  A.  M.  of  Sunday^  and  returned  their  verdict  at 
Jour  Ji,  M.  of  the  same  day — certainly  before  sun  rise.  The  court  held 
the  case  unlike  that  of  a  trial  at  a  circuit,  where  a  verdict  is  sometimes 


(g)  1  R.  S.  675,  §  68.    See  also  3        (j )  2  Conn.  R.  541,  cited  with  other 

John.  257.  cases,  ante,  p.  278.  See  also  note  (21)  on 

[h)  12  John.  178.  same  page. 

0  Id.  180,  per  Thompson,  Ch.  J.  {k)  15  John,  177,  8. 
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• 
taken  on  Sunday  morning,  because  the  jury  most  otherwise  be  kept  to- 
gether^ during  Sunday.     The  same  rule  applies  to  a  justice's  coart; 
where  a  verdict  may  be  received  on  Sunday^  although  it  is  illegal  for 
the  justice  to  enter  the  judgment  in  his  docket  on  that  day.(/) 

2.  It  was'some  years  ago  determined  by  the  supreme  court,  that  i 
general  authority  from  the  justice  to  a  constable,  or  any  one,  to  fill  ip, 
alter  or  make  out  process,  was  void  ;  and  though  a  direction  to  a  ooe- 
stable,  or  other  person,  to  do  this  with  regard  to  particular  process,  ms 
held  valid,  yet  the  court  pronounced  it  indiscreet  and  imprudeDt(/r) 
The  latter  power  was  restricted  by  statute,  (Sess.  43,  ch.  15S^  §  4,)  by 
which  it  was  enacted,  ^^  That  it  shall  not  be  lawful  for  any  justice  of  the 
peace  to  issue,  or  deliver  to  any  constable,  or  to  any  other  person,  aa? 
blank  summons,  warrant,  or  other  process,  signed  by  such  justice,  ia 
which  the  names  of  the  plaintiff  and  defendant,  and  the  cause  of  actios, 
or  either  of  them,  shall  be  omitted  ;  and  every  justice  offending  in  the 
premises  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  convictiM 
thereof,  shall  be  subject  to  fine  and  imprisonment,  or  either,  in  the  dis- 
cretion of  the  court,  and  shall  thereupon  forfeit  his  office."  Under  tbt 
statute  it  was  held,(m)  that  if  a  justice  deliver  to  a  party  a  summons, 
signed  by  him  in  blank,  to  be  filled  up  with  the  names  of  the  parties, 
cause  of  action,  &c.  in  his  presence  and  under  his  control,  it  was  noti 
violation  of  the  statute  ;  otherwise,  however,  if  the  party  receiving  i 
blank  summons,  fill  it  up  out  of  the  presence  of  the  justice,  though  be- 
fore delivery  to  a  constable.  Now,  by  the  revised  statutes,  it  is  provided, 
that  every  summons,  warrant,  attachment  and  execution  issued  by  a  jus- 
tice of  the  peace,  shall  be  entirely  filled  up,  and  shall  have  no  blade 
either  in  the  date  or  otherwise,  at  the  time  of  its  delivery  to  an  officer  to 
be  executed.  And  that  every  such  process  which  shall  be  issued  wi 
delivered  to  an  officer  to  be  executed,  contrary  to  the  foregoing  prorii- 
ion,  shall  be  void.(n)  For  a  violation  of  this  provision,  the  justice  res- 
ders  himself  liable  to  a  prosecution  for  a  misdemeanor,  and  on  cofiVi^ 
tion,  is  subject  to  fine  or  imprisonment,  or  both,  tind  forfeits  his  office.(o) 
This  section  of  the  statute  would  probably  receive  the  same  constructioB 
that  was  given  to  the  old  statute  above  referred  to ;  as  there  is  nothing 
in  the  language  of  the  enactment  that  conflicts  with  the  rule  of  construc- 
tion established  in  the  case  above  cited.  Neither  is  it  a  violation  of  this 
provision,  for  a  justice  to  insert  in  an  attachment,  even  aAer  service  and 
return,  the  amount  of  debt  sworn  to  by  the  applicant.    The  prorisioB 


CO  15  John.  119.  (n)  2  R.  S.  194,  §  233. 

hi)  10  John.  405,  6.  (o)  Id.  236. 

(m)  20  John.  63. 
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requiring  process  to  be  filled  up  before  issuing,  was  intended  to  guard 
against  the  abuse  which  at  one  time  was  but  too  common.  Justices  put 
blank  process  into  the  hands  of  constables  and  others,  to  be  filled  up  by 
them  as  they  saw  fit,  in  the  same  manner  as  attorneys  in  courts  of  record 
issue  process.  To  such  cases  the  statute  is  applicable,  but  does  not  in- 
terfere with  the  power  of  amendment  in  clerical  mistakes,  in  process 
issued  properly  by  the  justice  himself. (p) 

3.  It  is  provided  by  statute,  that  "  upon  every  process  issued  for  the 
purpose  of  compelling  the  appearance  of  the  defendant  to  any  action  for 
the  recovery  of  any  penalty  or  forfeiture,  shall  be  endorsed  a  general 
reference  to  the  statute  by  which  such  action  is  given,  in  the  following 
form  :  *  According  to  the  provisions  of  the  statute  regulating  the  rate  of 
interest  on  money,'  or  *  According  to  the  provisions  of  the  statute  con- 
cerning sheriffs,'  as  the  case  may  require,  or  in  some  other  general  terms 
referring  to  such  statute."(g) 

The  object  of  the  statute  was  to  give  the  defendant  notice,  by  endorse- 
ment, of  the  offence  for  which  he  is  prosecuted. (r)  The  endorsement 
should,  therefore,  be  so  framed  as  to  operate  as  such  a  notice,  and  an  en- 
dorsement in  the  following  form  was  held  insufficient :  ^^  According  to 
the  act  of  the  internal  police  of  this  state."(5)  And  it  seems  that  at  least 
the  title  of  the  revised  statutes,  if  not  the  particular  section  under  which 
the  suit  is  brought,  should  be  specified. (^)  It  would  be  well,  in  thes6 
cases,  in  order  to  avoid  all  question  as  to  the  validity  of  the  process,  that 
the  endorsement  should  be  in  this  form  :  "  According  to  the  provisions 
of  Title  nine.  Chapter  twenty,  Part  first  of  the  Revised  Statutes,"  or 
"  According  to  the  provisions  of  Article  three.  Title  eight.  Chapter 
twenty.  Part  first  of  the  Revised  Statutes,"  as  the  case  may  be. 

4.*  We  have  seen,(tt)  that  the  delivery  to  a  constable  of  a  summons  or 
attachment,  is  considered  the  commencement  of  the  suit,  except  where 
two  or  more  suits  are  instituted  by  either  of  these  two  kinds  of  process 
on  the  same  day,  in  which  case  the  ;suit  in  which  the  process  was  first 
served,  is  deemed  first  commenced.  Formerly  the  issuing  of  process 
was  the  commencement  of  the  suit  ;{y)  and  in  analogy  with  the  practice 
in  courts  of  record,  no  doubt  the  leaving  of  a  justice's  process  with  the 
constable's  wife,(|/')  or  putting  it  in  the  mail,  or  giving  it  to  a  messenger! 
directed  to,  and  for  the  purpose  of  being  conveyed  to  the  constable  to  be 


(p)  14  Wen.  230,  per  Savage,  Ch.  J.  (u)  Ante,  p.  500. 

Cq)  2  R.  S.  395,  §7.  (v)  3  John.  Cag.  145.    1  John.  283.  3 

(r)  17  Wen.  85, 86,  87,  per  Cowen,  J.    Games,  133.    1  Cowen,  115. 

C«)  Id.  (to)  17  John.  63. 

(0  Id. 

Vol.  I.  69 
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served,  would  have  been  adjudged  a  commencement  of  the  suit,  equJIj 
SO9  as  if  the  process  had  been  personally  delivered  to  him.(z)   And,  in- 
deed, leaving  the  process  at  the  officer's  house,  or  sending  it  to  him  ift 
any  way,  with  a  bona  fide  intention  of  having  it  served,  would  have 
amounted  to  an  issuing  or  suing  out  of  process,  previous  to  the  revised 
statutes. (3^)     But  what  is  the  rule  now  1     What  acts,  if  any,  short  of  a 
personal  delivery  to  the  constable,  will  operate  as  the  commencement  of 
a  suit  ?    The  statute  does  not  require,  in  express  terms,  that  the  deiiTerj 
shall  be  personal,  and  I  can  find  no  case  either  one  way  or  the  other 
upon  the  question.     It  must  be  by  delivery — not  actual  delivery^  or  per- 
sonal delivery.     By  the  revised  statutes,  suits  for  the  recovery  of  penal- 
ties and  forfeitures  are  not  deemed  to  be  commenced,  until  process  shall 
he  actually  delivered,  £^c.(z)    It  may  be  asked  why  the  word  aciuaOf 
is  used  in  this  case  and  not  in  the  other,  except  for  the  reason  that  in  the 
one  case  it  was  intended  the  delivery  should  be  persona/,  and  in  the  other 
that  it  might  be  constructive.     I  think  it  a  rational  construction  of  the 
statute  to  say,  that  the  delivery  need  not  be  personal ;  but  whether  aaj 
thing  short  of  a  delivery  of  the  summons  or  attachment  to  the  constable'i 
wife,  or  leaving  it  at  his.  residence  with  some  person  of  suitable  age, 
would  be  considered  such  a  constructive  delivery  as  to  operate  as  the 
commencement  of  a  suit,  is  questionable. 

5.  The  service  of  process  on  Sunday, (a)  or,  indeed,  any  irregularity 
in  the  issuing  or  service  of  process,  and  all  manner  of  defects,  either  in 
its  form  or  substance,  are  waived  or  cured,  so  far  as  any  question  in  re- 
gard to  them  may  arise  in  the  particular  suit,  by  the  defendant's  omit- 
ting to  take  advantage  of  them  the  very  first  opportunity.  Thus,  if  pro- 
cess be  void  because  of  some  defect  in  the  manner  in  which  it  issued,  yet 
if  the  defendant  appears  at  the  return  day  and  does  not  object,  but  joias 
issue  upon  the  merits,  the  justice's  jurisdiction  over  his  person  will  be 
complete.(8)  And  if  he  plead  in  bar,  or  take  any  similar  step,  which 
supposes  the  process  to  be  good,  whether  he  know  of  the  defect  or  irre- 
gularity or  not,  he  cannot  afterwards  object  to  the  process  itself»(i) 
The  same  remark  applies  to  a  variance  between  the  process  and  decia- 
ration.(c) 

But  the  mere  act  of  appearing  to  the  process  for  the  purpose  of 


x)  18  John.  14.  (6)  Id.     1  id.  209.     2  Ouoet,  IK 

y)  17  id.  63.    18  id.  14.  17  John.  68.    17  Wen.  85, 87. 

xS  2  R.  S.  394,  §  6.  (c)  2  Gaines,  134. 
(a)  5  Coweoy  15. 

(8)  Malone  v.  Qark,  (3  HiU,  657.) 
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the  objection,  and  on  its  being  overruled,  the  patting  in  a  plea,  cannot 
be  construed  into  a  waiver ;  for  if  this  were  the  case  there  cduld  be  nd 
such  thing  as  an  objection  to  process.(£{) 


SECTION    V. 


OF  PROCESS  AGAINST  JOINT  DEBTORS. 


At  cotnmon  law,  where  there  were  two  or  more  persons  jointly  in- 
debted^ and  one  kept  out  of  the  way,  so  as  not  to  be  served  with  pro- 
cess, the  plaintiff,  before  he  could  go  on  against  the  others,  must  have 
pursued  the  absentee  to  outluiory.{e)  This  rule  made  a  plaintiff  reme- 
diless, in  a  justice's  court,  in  which  there  was  no  process  adapted  to  out- 
lawry ;  and  it  seems  that  suitors  in  this  court,  remained  under  the  sam^ 
embarrassment  as  late  as  1799,  at  which  time  a  judgment  against  joint 
debtors  was  reversed,  because  all  were  not  served  with  process.(/*)  To 
remedy  this  evil,  it  was  shortly  afterwards  provided  by  statute,  "  That 
every  summons  or  warrant,  to  be  issued  by  virtue  of  the  twenty-five 
dollar  act,  may  issue  against  joint  debtors,  in  the  same  manner  as  against 
individual  debtors ;  and  in  case  the  same  be  duly  served,  in  the  manner 
directed  by  the  act,  upon  either  of  such  joint  debtors,  such  joint  debtor 
on  whom  the  same  shall  be  served,  shall  answer  to  the  plaintiff,  and  the 
judgment  shall  in  such  case  be  against  the  joint  debtor  or  debtors,  on 
whom  the  same  was  so  served,  and  against  the  other  joint  debtor  or 
debtors,  named  in  such  summons  or  warrant,  in  the  same  manner  as  if 
such  process  had  been  served  on  all  such  debtors.  Provided^  howevefy 
that  no  execution  shall  issue  against  the  body,  or  any  goods  and  chattels^ 
the  sole  prbperty  of  any  debtor,  on  whom  process  was  not  duly  served 
as  aforesaid. "(g)  Under  this  statute  it  was  held,(A)  in  an  action  on  a 
judgment  recovered  against  several  joint  debtors,  on  some  of  whotn  prd- 
cess  was  not  served  in  the  original  action  in  which  the  judgtnent  waft 
rendered,  that  the  judgment  was  prima  facie  evidence  of  a  debt  against 
the  defendants  who  did  not  appear  in  the  first  suit)  reserving^  however^ 
to  them,  the  right  of  entering  again  into  the  merits,  and  showmg  that 


». 


14  John.  481.    17  Wen.  85,  87.  ($)  1  R.  L.  Of  1813,  p.  896,  §  16. 

See  1  Dunlap's  N.  T.  Prac.  140.  (h)  16  John.  66.    See  also  3  John.  87} 

6  John.  61.  6  id.  98 ;  6  Ooweni  695. 
(/)  1  Gaines,  594,  note. 
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they  ought  not  to  have  been  charged.  But  how  far,  or  in  ^hat  respect, 
a  party  not  served  with  process,  might  be  permitted  again  to  enter  into 
the  merits  of  the  original  action  and  show  that  he  ought  not  to  bare 
been  charged,  was  left  unsettled  by  the  case8.(t)  All  doubt  on  this  sob- 
ject  seems  now  to  be  removed  by  the  enactments  of  the  revised  statutes, 
which  provide,(  J)  that  if  process  shall  have  issued  against  two  or  more 
persons  jointly  indebted,  and  shall  have  been  personally  served  opoe 
either  of  the  defendants,  the  defendant  who  may  have  been  served  vitk 
process,  shall  answer  to  the  plaintiiOf;  and  the  judgment,  in  such  case,  if 
rendered  in  favor  of  the  plaintiff,  shall  be  against  all  the  defendants,  id 
the  same  manner  as  if  all  had  been  served  with  process.  The  executicm 
may  be  issued  in  form  against  all  the  defendants  ;  but  the  justice  must 
endorse  thereon  the  names  of  such  of  the  defendants  who  did  not  appear 
in  the  suit,  as  were  not  served  with  process.  But  such  execution  shall 
not  be  served  upon  the  persons  of  the  defendants  whose  names  are  so 
endorsed  thereon  ;  nor  shall  it  be  levied  upon  the  sole  property  of  anv 
such  defendant ;  but  it  may  be  collected  of  the  personal  property  of  aaj 
such  defendant,  owned  by  him  as  a  partner  of  the  other  defendants,  ap- 
pearing or  served  with  process,  or  with  any  of  them.  The  judgment 
recovered  against  joint  debtors  where  some  are  not  served  with  proces 
and  do  not  appear,  is  declared  to  be  conclusive  evidence  of  the  iiabilitf 
of  the  defendant  who  was  personally  served  with  the  process  in  the  smU 
and  who  appeared  therein  ;  but  against  every  other  defendant,  it  can  be 
evidence  only  of  the  extent  of  the  plaintiff  ^9  demand^  after  tke  UaUIiijf 
of  such  defendant  shall  have  been  established  by  other  evidence. 

The  language  of  these  provisions,  in  regard  to  the  effect  of  a  judg- 
ment rendered  against  one  or  more  of  several  joint  debtors,  where  a  part 
only  are  served  with  process,  cannot  be  misunderstood.  In  a  suit  brought 
against  all  of  the  defendants,  including  those  not  served  with  process  ii 
the  original  action,  the  judgment  can  be  used  only  to  determine  the  cv- 
tent  of  the  demand,  after  the  liability  of  the  defendants  not  served  witk 
process  in  the  previous  suit,  is  first  established  by  other  evidence  tha 
the  judgment,  which  is  conclusive  only  as  against  the  defendants  served 
with  process  in  the  first  suit.  For  instance,  suppose  I  bring  a  suit  be- 
fore a  justice  against  you  and  your  partner,  for  money  lent ;  the  proccm 
is  served  upon  you  alone  ;  on  the  return  day  your  co-partner  n^lects 
to  appear  ;  I  go  on  and  prove  a  joint  indebtedness,  (which  I  must  doi, 
in  order  to  recover  in  the  first  instance,)  and  a  judgment  is  rendered  ia 


CO  See  opinion  of  Sutherland,  J.  6       ( j)  2  R.  S.  176, 177,  §  123, 1S3.   hL 
Gowen,  697.  179,  180,  §  188,  139. 
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my  favor  against  you  and  your  partner  for  $40.  Afterwards,  having 
failed  to  procure  satisfaction  of  my  judgment  by  a  levy  and  sale  of  your 
individual  property,  or  the  joint  properly  of  you  and  your  partner,  I 
commence  a  suit  upon  the  judgment,  and  succeed  in  getting  a  personal 
service  of  the  process  upon  both  of  you.  On  the  trial,  I  must  show 
first,  the  rendition  of  the  previous  judgment,  and  the  amount ;  and  sec- 
ond, that  you  were  partners,  and  that  the  money  lent,  for  which  the  .ori- 
ginal judgment  was  recovered,  was  lent  to  and  for  the  us^  of  both  of 
you  :  in  this,  or  some  other  way,  establishing  the  liability  of  your  part- 
ner. Having  succeeded  in  establishing  this  liability,  I  would  be  entitled 
to  a  judgment  against  both  of  you  for  the  amount  of  the  first  judgment 
and  interest.  No  doubt  your  co-defendant  might  contest  the  question  of 
bis  joint  liability,  but  that  is  the  extent  to  which  he  could  go.  He 
would  not  be  permitted  to  introduce  evidence  to  reduce  the  amount  of 
the  claim. (A) 

Under  this  statute,  judgment  may  be  rendered  as  well  where  the  de- 
fendant, not  served  with  process  and  not  appearing,  is  an  infant^  as 
where  he  is  an  adult;  and  consequently,  a  judgment  thus  rendered 
against  an  infant  defendant  would  not  be  reversed  on  certiorari. (/) 

We  saw,  ante,  p.  511,.  that  upon  the  return  of  a  summons  not  person- 
ally served,  and  the  defendant  not  appearing,  a  second  summons  or  war- 
rant should  issue.  But  suppose  there  are  two  or  more  defendants  named 
in  the  summons,  and  a  personal  service  is  not  made  upon  all  of  them, 
what  course  should  then  be  pursued  1  The  statute  makes  no  provision 
for  such  a  case.  If  the  action  be  against  the  defendants  as  joint  debtors^ 
and  not  z&  joint  trespassers  or  tortfeasors^  the  proper  course  would  un- 
doubtedly be  for  the  plaintiff  to  proceed  and  take  his  judgment  in  the 
manner  above  prescribed.  And  so,  if  the  suit  be  instituted  by  process 
of  warrant,  and  all  of  the  defendants  are  not  arrested  ;  or  by  attachment, 
which  is  served  on  only  a  part  of  the  defendants.  And  it  seems  to  me, 
in  the  absence  of  any  statutory  provision  on  the  subject,  that  the  same 
course  should  be  pursued  where  the  action  is  for  a  wrong  ;  that  is,  that 
the  plaintiff  should  go  on  and  take  his  judgment  against  those  upon 
whom  process  is  personally  served ;  or  else,  if  he  wishes  to  obtain  judg- 
ment against  all,  withdraw  his  action  against  those  upon  whom  process 
is  personally  served  and  take  another  process,  and  so  on  until  he  can 
bring  all  the  parties  into  court  by  personal  service  or  arrest,  as  the  case 
may  be. 


(ik)  See  in  relation  to  this  subject  6    16  id.  66 ;  10  Wen.  630 ;  6  id.  206  ;  11 
John.  69:  lid.  62;  2id.  87;  6  id.  96;    id. 612. 

(0  11  Wsn.  612. 
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The  provisions  of  this  statute  relate  to  those  only  who  bt€  joint  debt 
ors,  legally  so  called^  that  is,  debtors  upon  some  matter  of  contract,  judg- 
ment^ &c. ;  and  not  to  those  who  have  committed  a  joint  trespass,  or 
other  wrong  ;(m)  for  wrongdoers  could  always  be  dued  jointly  or  seve- 
rally, though,  we  have  seen  it  was  otherwise  with  joint  debtors.(fi)  Ami 
where  a  justice  gave  judgment  against  two  joint  trespassers,  on  procca 
served  upon  one  only,  the  judgment  was  reversed  on  certioraru(o) 
Though  in  such  case,  there  can  be  little  doubt  that  the  justice  may  treit 
the  defendants  as  severing,  and  go  on  to  judgment,  against  the  one  whe 
is  taken,  or  personally  served.(p)  And  where,  in  such  case,  the  plain- 
tiff declares  against  the  one  served  with  process,  or  brought  into  ooort, 
alleging  that  he  committed  the  wrong  rmth  the  others  named  in  the  pro- 
cess, and  he  pleads  not  guilty,  or  otherwise,  and  goes  to  trial  upon  the 
merits^  this  cures  all  defect  in  the  declaration  ;{q)  and  in  such  case,  it  it 
perfectly  proper  for  the  plaintiff  to  declare  against  those  who  are  person- 
ally served  or  brought  in,  and  to  disregard  the  others,  or  declare  that  he 
will  not  further  prosecute  as  to  them  }{r)  and  if  he  declare  against  all, 
stating  that  certain  ones  were  not  served  with  process,  this  is  only  say 
ing,  that  those  who  are  served  committed  the  wrong  with  those  not  served^ 
and  is  good  after  verdict  ;{s)  and  would  probably  be  considered  mere 
matter  of  form  in  a  justice's  court^  provided  the  judgment  be  right. 


(m)  2  John.  365.    12  id.  434.  (q)  2  id.  965. 

n)  2  Id.,  and  see  6  id.  61.  (r)  1  WiU.  90,  906. 

*o)  12  id.  434.  (s)  2  John.  965. 
)  Id. 
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OF  THE  SERVICE  AND  RETURN  OF  THE  ORIGINAL  PROCESS. 


SECTION   I. 


OF   S£R¥ING    THE   SUMMONS. 


This  process  must  be  served,  at  least  six  days  before  the  time  of  ap- 
pearance mentioned  therein,  by  reading  the  same  to  the  defendant^  and 
(if  he  require  it)  hy  delivering  him  a  copy.  This  is,  in  case  the  defen- 
dant shall  be  found.(a) 

If  not  found,  the  service  is,  hy  leaning  a  copy  of  the  summons  at  the 
defendants  last  place  of  abode^  in  the  presence  of  some  oneof  the  family^ 
pf  suitable  age  and  discretion^  who  shall  be  informed  of  its  contents, {Jb) 

The  six  days  are  computed,  as  we  mentioned  before,  one  day  exclu- 
sive and  the  other  inclusive,  so  that  a  summons  returnable  on  Friday, 
must  be  served  as  early,  at  least,  as  the  Saturday  preceding  ;(r)  and  if 
Returnable  in  XYie  forenoon  of  the  eighth  day  of  a  month,  it  is  well  j^erved 
in  the  afternoon  of  the  second  day  of  the  same  month  ;  for  the  law  does 
not  regard  yrac/ions  of  a  day  in  the  computation  of  time,  in  the  service 
of  process,  notices  and  pleadings.(^)  The  constable  is  to  find  the  de- 
fendant if  he  can  ;  but  he  is  not  bound  to  look  for  him  at  any  other  than 
his  usual  place  of  residence,  or  last  place  ofabode.{e)  And  it  is  at 
such  place  that  the  copy  is  to  be  left  when  the  constable  cannot  find  the 
defendant ;  and  not  where  he  may  have  been  on  business^  visiting,  or 
may  have  stopped  on  his  travels,  or  the  like.(/) 

The  constable  serving  a  sun^mons,  shall  return  thereupon,  in  writing, 


a)  2  R.  S.  160,  §  15.  («)  2  R.  S.  160,  §  15.    See  Penning. 

*b)  Id.  on  Small  Causes,  21. 

^cj  Ante,  p.  295,  507.  (/)  Id. ;  and  see  15  John.  196. 

10  Wen.  422.  I 
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the  time  and  manner  in  which  he  executed  the  same,  and  sign  his 
thereto. (g) 

As  this  service  is,  in  the  one  case,  to  enable  the  justice  to  proceed  &iui 
give  judgment  ex  parte;  or,  in  the  other,  may  form  the  foundation  of  a 
warrant  or  second  summons,  the  constable  should  be  particular  in  the 
service  and  return  he  makes.  In  the  case  of  personal  service,  the  sm&- 
mons  should  be  actually  read  to  the  defendant,  and  in  his  hearing,  ich 
less  he  expressly  waives  that  formality,  or  evades  the  hearing  it,  bj 
leaving  the  constable  or  otherwise ;  in  which  cases,  information  of  its 
contents,  or  an  unsuccessful  attempt  to  read  it  in  the  defendant's  hear- 
ings would,  without  doubt,  be  considered  equivalent  to  a  literal  compli- 
ance with  the  statute. 

Where  he  leaves  a  copy,  he  should  inscribe  it  thus : 

«  Copy," 

Andre  Cook,  Con^ahltP 

This  is,  in  order  that  the  defendant  may  have  full  notice  of  the  au- 
thority by  which  the  process  is  served. 

He  should  inform  himself  by  proper  inquiry,  and  in  the  best  way  be 
can,  of  the  defendant's  usual  or  last  place  of  abode,  as  well  as  the  fact 
whether  the  person,  in  whose  presence  he  leaves  the  copy,  is  of  the 
proper  age  and  discretion,  (that  is,  of  the  age  of  fourteen  years,)(A)  aad 
a  member  of  the  family.  The  information  of  its  contents  should  con- 
vey a  clear  idea  of  the  name  of  the  magistrate  who  issued  the  summaos, 
the  parties  plaintiff  and  defendant,  and  the  time  ayd  place  of  return. 

In  Wheeler  v.  Lampman,(t)  the  supreme  court  held  a  constable's  re- 
turn of  the  service  of  a  summons  in  the  following  words,  "  Personallj, 
as  the  law  directs,  by  me,  S.  De  Grote,"  to  be  insufficient,  on  the  grouiii 
that  no  time  of  service  was  mentioned.  And  in  a  subsequent  casej(j) 
the  same  court  remarked,  in  speaking  of  the  case  of  Wheeler  v.  Lamp- 
man,  that  the  time  was  material,  that  it  might  appear  whether  the  se^ 
vice  was  made  six  days  before  the  return  day. 

Yet  if  the  time  of  service  be  omitted,  though  the  error  will  be  fatal 
on  certiorari,  it  cannot  be  taken  advantage  of  collaterally.  Therefore, 
where,  in  an  action  on  a  justice's  judgment,  the  only  evidence  of  the 
justice  having  acquired  jurisdiction  of  the  person  of  the  defendant 


(g)  2  R.  S.  160,  §  16.  ( j;  3  Cowen,  4ia    Sm  alts  8  HiO, 

{h)  1  Bl.  Com.  490.  504. 

(0  14  John.  481. 
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the  docket,  which  showed  that  the  summons  bad  been  returne4  person- 
ally  servedy  but  did  not  state  the  time  of  service,  it  was  nevertheless  held 
sufficient  to  entitle  the  plaintiff  to  recoTer.(9) 

The  constable  is  to  return  not  only  the  time  but  the  manner  of  ser-* 
vice ;  that  is,  whether  personal  or  by  copy.  But  he  is  not  required  to 
return  particularly  that  he  read  the  summons  to  the  defendant,  or  that 
he  read  and  delivered  a  copyy  or  that  he  left  9  copy  at  the  defendant's 
last  place  of  abode,  in  the  presence  of  A.  B.,  one  of  the  family^  of  the 
lige  of  fourteen  years  and  upwards.  A  return  in  the  following  form,  in 
case  of  service  by  reading,  is  sufficient  i{k) 

"  Personally  served^  February  Ist^  1844.     Fees^  12  J  cts. 

^dre  Cooky  Const.^^ 

If  a  copy  is  required  by  and  left  with  the  defendant,  it  would  be 
well,  though,  perhaps,  not  strictly  necessary,  that  the  return  should 
he  thus  : 

^^  Personally  served^  and  copy  left  with  defendant  at  his  request,  Feb- 

ruary  Ist,  1844. 

•Andre  Cook,  Const?^ 

If  the  service  be  by  leaving  a  copy  at  the  defendant's  last  place  of 
abode,  a  general  return  of  service  by  copy  would  undoubtedly  be  suffi- 
cient.    Thus : 

^^  Served  by  copy,  defendant  not  being  found,  February  1st,  1844. 

Fees,  12^  cts. 

Andre  Cook,  Const?^ 

It  is  said,  that  in  case  of  service  by  copy,  the  reason  why  it  should 
appear  in  the  return,  that  the  defendant  was  not  found  is,  that  it  is  only 
where  the  defendant  is  not  found  that  this  manner  of  service  can  be  re- 
sorted to  ;(/)  and  this  ought  to  appear  by  the  return,  as  an  evidence  of 
record,  that  the  summons  was  legally  served. (m) 

An  appearance  before  the  justice,  for  the  purpose  of  making  an  obf. 
jection  to  the  sufficiency  of  a  return,  is  not  a  waiver  of  the  defect. (n) 


(k)  2  Cowen,  418.  (m)  Penning^,  on  Small  Causes,  $^,  2S^ 

(0  2  R.  S.  160,  §  15.  (ft)  14  John.  481. 


(9)  Biomky  v.  Smith,  (2  HiU,  517.) 
Vol.  I.  70 
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The  return  must  be  upon  the  suEnEnonS}(o)  that  is,  by  endorsemeat. 
It  would,  however,  without  doubt,  be  held  a  compliance  with  the  stat- 
ute,  if  the  return  should  be  written  on  a  separate  piece  of  paper  WMi 
attached  to  the  summons. 

If  there  are  several  defendants,  some  of  whom  are  served  peraoBaSj, 
and  some  by  copy,  the  time  and  manner  of  service  on  each  should  he 
stated  in  the  constable's  return.  The  above  forms  can  be  modified  aad 
adapted  to  such  cases.  And  should  the  constable  be  incapable  of  making 
any  service  upon  some  of  the  defendants,  they  not  being  found,  or  be  being 
unable  to  ascertain  their  last  place  of  abode  in  the  county,  or  there  being 
no  person  in  whose  presence  the  copy  can  be  properly  left,  the  consta- 
ble may  state  this  in  his  return,  as  follows : 

^^  A.  B.  and  C.  D.,  two  of  the  within  named  defendants,  not  found, 
and  I  am  unable  to  ascertain  their  last  place  of  abode  in  the  county.'' 

Or  if  no  person  of  suitable  age  and  discretion  be  found  at  their  hit 
place  of  abode,  &c.  say, 

^'  A.  B.  and  C.  D.,  two  of  the  within  named  defendants,  not  found, 
and  no  person  of  suitable  age  and  discretion,  to  be  informed  of  the  con 
tents  of  the  within  summons,  being  a  member  of  either  of  their  families, 
found  at  either  of  their  last  places  of  abode." 

These  negative  additions,  however,  would  probably  not  be  material  to 
enable  the  justice  to  proceed  and  give  judgment,  Or  issue  a  warrant,  ac- 
cording to  the  nature  of  the  service,  against  such  defendants  as  are  re- 
turned served.  But  it  would  perhaps  be  well  to  state,  in  some  form, 
the  non-service  on  those  who  have  not  been  reached  by  the  summons, 
as  well  out  of  compliance  with  the  like  course  in  courts  of  record,  as  to 
prevent  any  possible  implication  of  service  against  joint  debtors,  who 
though  not  served,  are  liable  to  have  judgment  against  them  in  the  man- 
ner we  noticed  ante,  p.  547,  &c.  They  ought,  therefore,  to  have  every 
facility  afforded  them  for  a  defence  to*  an  action  on  the  judgment,  the 
operation  of  which  is  determined  by  the  constable's  return.  The  offi- 
cer may,  therefore,  either  adopt  the  above  special  additions,  or  add 
merely,  ^^  the  said  summons  not  served  on  A.  B.  and  C.  D.,  the  other 
defendants  named  therein." 


(o)  s  R.  &  leo,  §  16. 
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If  the  constable  should  return  falsely,  an  action  would  lie  against  him 
at  the  suit  of  the  party  injured  ;{p)  and  should  he  do  so  wilfully  and 
corruptly^  he  might  also  be  indicted  for  a  misdemeanor.(9)  But  the 
defendant  cannot  take  advantage  of  the  falsity  of  the  return,  in  the  cause 
in  which  it  is  made.  The  return  is  the  evidence  upon  which  the  statute 
authorizes  and  requires  the  justice  to  proceed.  He  must  therefore  ob- 
tain jurisdiction  of  the  defendant's  person  by  virtue  of  the  return  ;  and 
the  judgment  which  may  be  subsequently  rendered,  will  protect  the  ma- 
gistrate, the  party,  and  the  officer  who  may  be  instrumental  in  enforcing 
it.  It  is  conclusive  upon  the  defendant,  so  far  as  the  proceedings  in 
that  suit  are  concerned.  He  cannot  traverse  the  truth  of  it  by  a  plea  in 
abatement,  or  otherwise.(r) 

In  case  the  defendant  does  not  appear,  the  justice  should  be  careful 
not  to  proceed  until  the  return  be  made,  as  required  by  the  act,  for  it  is 
on  that  his  authority  to  try  the  cause  depends,  if  the  service  be  personal; 
and  he  must  look  to  the  same  source  for  authority,  to  issue  a  warrant,  if 
the  service  be  by  copy,{s) 

If  the  outer  door  of  the  defendant's  dwelling  house  be  shut,  the  officer 
will  be  a  trespasser,  if  he  enter,  without  license,  to  make  service  of  the 
summons  i{t)  but  he  should,  where  admission  is  refused,  make  service,  if 
possible,  by  reading  the  process  aloud  at  the  door  if  he  ascertain  that 
the  defendant  be  within  ;  or  by  leaving  a  copy  there,  with  the  suitable 
explanation,  if  the  defendant  be  absent,  and  any  proper  member  of  the 
family  be  within  hearing.  And  if  the  defendant  himself  refuse  him 
admission,  besides  reading  the  summons  aloud  at  the  door,  it  would  be 
advisable,  in  order  to  render  the  service  more  effectual,  to  leave  a  copy 
there,  though  not  requested,  proclaiming  aloud  that  he  does  so. 

This  process  cannot  be  sefved  on  Sunday ,(ii)  nor  can  it  be  served  in 
any  city  or  town  in  this  state  on  an  elector  entitled  to  vote  therein, 
on  either  of  the  days  of  any  general  or  special  election,  or  town  meet- 
ing.(t;) 

A  constable  may  serve  a  summons  in  his  own  favor,  he  being  named 
plaintiff  therein  ;{w)  and  his  return^ cannot  be  impeached  in  an  action  of 
trespass  for  an  arrest  under  an  execution  issued  on  a  judgment  rendered 
on  the  return  of  such  summons.(2r)     And  it  was  formerly  supposed  that 


(p)  14  John.  481.    3.  Wen.  202,205.        (0  See  cases  cited,  1  Dunl.  Prac. 
Penning:,  on  Small  Causes,  21, 22,  23.        162.    Grab.  Prac.  2d  ed.  142,  143. 


(q)  Id. 
CO 


^  _  Per  Sutherland,  J.,  3  Wen.  202.  M  Id.  116,  §  4.    Id.  335,  §  15. 

904,  205.    See  also  14  John.  481, 482.  (w)  4  John.  486.    2  Cowen,  436.    8 

(s)  Id.    And  see  Penning,  on  Small  Wen.  202. 

Causes,  22, 23.  («)  Id. 
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the  plaintiff  himself  not  being  a  constable  might  be  deputed  to  execate 
process  in  his  own  favor ;  and  indeed  it  has  been  so  decided. (y)  It 
would  seem,  however,  since  the  revised  statutes,  that  this  is  no  longer 
so.  The  deputy  must  be  some  person  uninterested  in  the  siiit.(10) 
The  cases  which  established  a  contrary  doctrine  were  decided  before 
the  revised  statutes  went  into  effect,  and  before  there  was  any  statutenr 
prohibition  in  regard  to  plaintiffs,  not  constables,  serving  their  own  pfo- 
cess.  There  is  now  nothing  to  prevent  a  amstahU  from  serving  a  Sim- 
mons, in  which  he  is  named  plaintiff;  the  prohibition  of  the  statute  ex- 
tending only  to  the  deputation  of  parties  in  interest.  The  better 
opinion  is,  however,  that  a  constable  would  not  be  authorized  to  serve  a 
ioarrant  or  attachment  in  his  o^n  favor.  (11) 


SECTION   II. 

OF   THE   SERVICE  AVD  KETURN   OF  THE    WARRAHT. 

Upon  a  warrant,  the  defendant  is  to  be  actually  arrested  and  broi^ 
1l)efore  the  justice  who  issues  the  warrant,  and  if  he  be  absent,  or  unable 
to  hear,  or  try  the  cause,  or  it  shall  be  made  to  appear  to  him,  by  the 
affidavit  of  the  defendant,  that  such  justice  is  a  material  witness  in  tbe 
cause,(12)  then  the  constable  must  take  the  defendant  before  the  next  jus- 
tice of  the  city  or  town,  who  shall  take  cognizance  of  the  cause  and  pro- 
ceed thereon,  as  if  the  warrant  had  been  issued  by  him.(z)  He  de- 
fendant must  be  actually^  that  is,  personally  arrested  and  brought  hefon 
the  justice.  If  not,  a  judgment  rendered  upon  the  warrant,  though  on  i 
return  regular  upon  its  face,  of  the  defendant  in  custody,  and  made  bj 
his  consent,  will  be  void. (a) 

The  warrant  directs  the  constable  to  notify  the  plaintiff  of  the  irr« 
of  the  defendant,  and  the  statute  alh)ws  fees  for  this  duty  ;(b)  though  I  <b 


<y)  2  Gowen,  436.  (a)  9  Cowen^  51.    See  also  S  R.  & 

(«)  2  R.  S.  161,  §  21.  164,  §  41. 

(b)  2  R.  S.  192. 

(10)  2  R.  S.  199  §  281. 

(11)4  John  486  ;  Cro.  Cur.  416  :  2  Cdwen,  436,  437. 

(12)  The  act  of  1838,  Sess.  Laws  of  1838,  p.  232,  requiring  a  particular  afidavil 
y>f  the  facts  and  circumstances  expected  to  be  proved  by  the  justice,  does  aoC  apply 
lo  suits  commenced  by  warrant 
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not  pereeive  that  it  expressly  requires  him  to  do  it,  except  so  far  as  the 
mandate  of  the  process  may  be  considered  a  direction  to  that  effect. 
Indeed  an  inference  may  be  drawn  from  the  language  of  the  statute,  that 
he  may  or  may  not  give  the  notice  ^  for  it  is  provided,  that  in  his  return 
the  constable  must  state  whether  he  has  or  has  not  notified  the  plain* 
tiff  ;(c)  evidently  supposing  a  case  where  no  notice  has  been  given  ; 
though,  perhaps,  in  such  a  case,  it  would  be  the  constable's  duty  to  give 
the  notice,  even  after  the  appearance  of  the  defendant  before  the  justice. 
I  believe  it  is  universal  in  practice,  for  the  constable  to  give  notice  of 
the  arrest,  and  it  is  therefore  advisable  to  do  so  in  all  cases.  Indeed,  it 
is  in  nowise  clear  that  he  would  not  be  bound  to  do  it,  in  obedience  to 
the  command  of  the  warrant.  The  very  nature  of  the  proceeding  im- 
plies the  necessity  of  notice,  and  the  defendant  should  be  detained  in 
custody  a  reasonable  time  for  that  purpose. 

In  some  cases  it  would  be  impossible  for  the  constable  to  give  this 
notice,  as  if  the  defendant  should  be  a  non-resident  of,  and  absent  from, 
the  county.  In  such  a  case,  and,  indeed,  in  all  cases  where  the  plaintiff 
resides  at  any  considerable  distance  from  the  justice,  it  would  be  advisa- 
ble for  the  plaintiff  to  employ  some  one  living  near  the  justice's  office  to 
act  for  him  in  the  suit,  and  notify  the  constable  of  the  fact,  so  that  no- 
tice may  be  given  him,  instead  of  the  plaintiff  personally,  thus  obviating 
all  question  and  difficulty.  This  is  the  safer  course  to  pursue,  for  it  may 
be  doubtful  whether  the  constable  would  be  justified  in  taking  the  de- 
fendant with  him  to  a  remote  part  of  the  county  for  the  purpose  of  no- 
tifying the  plaintiff ;  and  he  is  probably  not  authorized  to  leave  the 
defendant  in  the  custody  of  another  person,  while  he  goes  to  notify  the 
,plaintiff.((i)  Though,  I  apprehend,  where  the  constable's  return  shows 
that  the  plaintiff  has  not  been  notified  of  the  arrest,  there  would  be  no 
impropriety  in  his  leaving  the  defendant  at  the  justice's  office,  in  the 
charge  of  some  competent  person  selected  by  the  justice,  and  regularly 
deputed  for  that  purpose,  while  the  constable  goes  to  notify  the  plaintiff. 

The  notice  may,  without  doubt,  be  written  and  sent  to  the  plaintiff 
by  a  messenger. 

After  the  defendant  is  brought  before  thejustice^  he  cannot  be  detain- 
ed in  custody,  for  any  purpose,  longer  than  twelve  hours,  unless,  within 
that  time,  the  trial  of  the  cause  shall  be  commenced  ;  or  unless,  it  shall 
be  delayed  at  the  instance  of  the  defendant ;  and  he  may  be  discharged 
from  arrest,  by  direction  of  the  justice,  at  any  time  within  the  twelve 


a 


c)  2  R.  S.  161,  §  22.  plication  of  this  case  to  the  anest  of  a 

)  9  John.  329.    Quere,  as  to  the  ap-    defendant  upon  a  warrant. 
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hours.(e)  This  power  given  to  the  justice,  of  directing  a  defendant's  re* 
lease  from  custody,  should  never  be  exercised  except  in  extreme  cases. 
If  the  plaintiff  is  duly  notified  of  the  arrest,  and  fails  to  appear  witkii 
a  reasonable  time,  without  assigning  a  good  excuse  for  his  absence,  and 
especially  if,  in  addition  to  this,  the  justice  is  satisfied  that  the  plaintiff 
is  actuated  by  improper  motives  and  a  desire  to  harass  the  defendant,  I 
should  then  think  it  perfectly  justifiable  for  the  justice  to  direct  the  coo- 
stable  to  discharge  the  defendant  from  custody.  ^ 

It  should  be  remarked,  that  the  period  of  twelve  hours  is  fixed  as  the 
utmost  extent  of  time  within  which  a  defendant  may  be  detained  aftv 
he  is  brought  before  thejustice\f)  The  constable  may,  notwithstand- 
ing this  provision  of  the  statute,  {ietain  the  defendant  a  reasonable  time, 
for  the  purpose  of  taking  him  to  the  justice's  ofiice,  and  while  malring  a 
bona  fide  effort  to  find  the  justice,  and  the  time  thus  employed,  is  not  to 
be  counted  as  part  of  the  twelve  hours.  If,  however,  he  should  be  de- 
tained an  unreasonable  time  before  being  carried  before  the  justice,  or 
while  the  constable  is  endeavoring  to  find  the  justice,  or  if  he  should  be 
kept  in  custody  longer  than  twelve  hours  after  being  brought  before  the 
justice,  in  either  case,  the  constable,  and  all  others  engaged  in  the  ille- 
gal detention,  would  be  liable  in  in  action  for  false  imprisonment.(g') 

The  return  is  to  be  endorsed  on  the  process  as  in  other  cases,  and  may 
be  in  the  follow*ing  form  : 

^^The  defendant  arrested^  and  before  the  court  in  custody ;  jplaimtif 
notified.     February  \st^  1844, 

^ndre  Cook,  Const.^ 

OR, 

^^  The  defendant  arrested,  and  before  the  court  in  custody;  plainiijf 
not  notified.     February  1st,  1844. 

Jlndre  Cook,  Const. ^ 

If  there  be  several  defendants,  some  of  whom  are  not  found,  add  that 
fact  accordingly,  thus  :  ^^  A.  B.  and  C.  D.,  the  other  defendants,  nW 
found.^^ 

We  have  already  noticed,  generally,  what  ceremony  will  amount  to 
an  arrest  of  the  defendant's  person.(A) 

On  its  appearing  that  a  party  who  has  been  arrested  on  a  warrant,  is 


(e)  2  R.  S.  162,  §  26.  (g)  See  10  Wen.  614. 

(/)  Id.  (S)  Ante,  p.  378,  379. 
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not  subject  to  arrest  under  the  non-imprisoninent  act,  the  justice  should 
dismiss  the  proceeding's,  although  instituted  upon  proper  proof.  And  it 
seems,  that  in  an  action  against  two,  where  both  are  arrested,  one  of 
them  not  being  subject  to  arrest,  the  party  entitled  to  exemption  from 
arrest  may  be  discharged.(14)  Independent  of  the  non-imprisonment 
act,  various  classes  of  persons  are  privileged  from  arrest,  at  common 
law,  and  by  virtue  of  various  statutes,  and  acts  of  congress.  This 
privilege  is — 

1.  Personal.     Senators  and  representatives  in  congress  are  thus  privi- 
leged in  all  cases,  except  treason,  felony,  and  breach  of  the  peace,  du- 
ring their  attendance  at  the  session  of  their  respective  houses,  and  while 
actually  going  to  or  returning  from  the  8ame.(t)     Members  of  the  state 
legislature  are  also  privileged,  during  their  attendance  at  the  session  of 
the  house  to  which  they  belong,  except  on  process  in  any  suit  for  a  for- 
feiture, misdemeanor,  or  breach  of  trust,  in  an  office  or  place  of  public 
tnist.(j)     This  privilege  embraces  the  space  of  fourteen  days  previous 
to  the  session,  and  also  while  going  to,  or  returning  from  such  session  ; 
provided  the  time  of  going  or  returning,  do  not  exceed  fourteen  days.(A:) 
But  the  privilege  of  a  member  of  the  legislature  cannot  avail  him,  after 
ha^nng  reached  home,  after  the  adjournment.     The  protection  from  ar- 
rest is  secured,  to  enable  members  of  the  legislature  to  return  to  their 
homes  ;  and  having  in  fact  returned,  they  are  liable  to  arrest,  although 
the  fourteen  days  have  not  expired. (/)     The  same  privilege  is  also  ex- 
tended to  members,  after  an  adjournment  of  the  legislature,  until  its  next 
meeting,  when  such  adjournment  shall  not  exceed  fourteen  days  ;(m)  or 
while  absent,  with  leave  of  the  house  to  which  they  belong  ;(n)  and  to 
M  <jficers  ^f  both  houses^  while  in  actual  attendance  upon  the  house.(o) 
Ambassadors^  and  other  public  ministers  of  a  foreign  state,  or  any  of 
their  domestics,  or  c^omestic  servants,  are  also  privileged  from  arrest. (p) 
But  this  does  ^  not  extend  to  any  citizen  or  inhabitant  of  the  United 
States,  who  enters  the  service  of  such  ambassador,  or  other  public  min- 
ister, if  the  debt. for  which  he  is  sued,  and  which  is  still  due,  were  con- 
tracted before  he  entered  such  service  ;  and  he  may  be  arrested  for  such 
debts,  the  same  as  any  other  person. (9)     The  penalty  imposed  by  our 


(i)  Conft  U.  S.  Art  1,  §  6.    2  Joha.  (n)  Id.  §  9. 

Cas.  222.  (0)  Id.  141,  §  10. 

'%)  1  R.  S.  140,  §6.    See  9  Wen. 503.  (p)  Burr.  2016.    Act  of  Conr.  April 

%  1  R.  S.  140,  §  7.  3OU1, 1790,  §  25,  L.  U.  S.  Vol.  2,  p.  97. 

^^0  4  Wen.  205.    1  John.  Oat.  415.  (9)  Id.  §  26.    See  Ine.  Abr.  494, 495. 
(m)  1  R.  S.  140,  §  8. 

C14)  21  Wen.  457. 
f 
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act  of  congress,  for  arresting  the  servant  of  an  ambassador,  &c.  does  not 
attach,  unless  his  name  has  been  registered  with  the  secretary  of  state, 
and  by  him  transmitted  to  the  marshal  of  the  district  where  such  senrast 
resides  ;(r)  but  still  the  arrest  will  be  void,,  though  the  name  be  not  re- 
gistered 'y{s)  and  if  registered,  yet^  if  he  be  not  bona  fide  a  servant  erf 
the  ambassador  or  public  minister,  he  may  be  arrested.     The  person  ar- 
rested, must  be  a  servant  in  good  faith  at  the  time  of  the  arrest.     Bat 
the  privilege  extends  to  servants  of  a  public  minister,  being  natives  of 
the  country  where  he  resides,  as  well  as  to  his  foreign  servants  ;  and  not 
only  to  servants  lying  in  his  house,  but  also  to  real  and  actual  servaoti 
lying  out  of  his  house  ;  and  not  merely  to  his  domestic  servants,  but  to 
his  secretary  and  chorister.     A  person  pursuing  a  trade,  or  other  pro- 
fession or  employment,  although  receiving  wages,  cannot  be  considcfcd 
as  bona  fide  a  domestic  servant ;  nor  can  a  person  holding  any  sitaatioo 
inconsistent  with  the  office  of  a  domestic.(/)     Consuls  are  not  consider- 
ed public  ministers,  nor,  consequently,  privileged  from  arrest. (ti)    J/- 
tomeys  are  also  privileged  from  arrest  during  the  actual  sitting  of  the 
court  of  which  they  are  officers ;  only,  however,  when  they  are  employ- 
ed in  some  cause  pending  and  then  to  be  heard  in  such  court,  or  wbea 
attending  on  a  reference,  and  for  a  reasonable  time  after  the  hearing.(v) 
And  an  attorney  in  attendance  upon  court  for  the  purpose  of  making  a 
special  motion  may  claim  his  privilege. (u;)     But  the  exemption  from  ar- 
rest extends  only  to  attorneys  whilst  in  actual  attendance  upon  the  coort, 
and  they  are  not  privileged  though  an  arrest  prevent  their  contemplated 
attendance,  if  it  be  made  while  they  remain  at  home  ;(x)  nor  does  it  ex- 
tend beyond  the  time  of  their  necessary  attendance  on  the  court  ;(3r)  nor 
to  cases  in  which  they  are  sued  with  another  person. (z)     And  where  the 
proceedings  against  an  attorney  are  at  the  suit  of  the  people,  not  bong 
merely  a  qui  tarn  action  ;  or  if  he  be  sued  in  the  right  of  another,  as  ex- 
ecutor or  administrator  ;  or  jointly  with  his  wife  ;  or  if  he  be  in  custody 
for  debt ;  or  if  he  have  left  off  practice  for  a  year,  not  in  consequence 
of  any  temporary  absence  or  avocation,  but  by  betaking  himself  to  a  pro- 
fession or  business  incompatible  with  his  practice  as  an  attorney  ;  b  all 
these  cases  he  loses  his  privilege,  and  may  be  proceeded  against  and  ar- 
rested as  in  ordinary  cases.     But  if  an  attorney  be  sued  with  a  privileged 


>)  See  Ing^.  Abr.  494,  4[9A.  (w)  6  Wen.  90. 

f )  3  T.  R.  79.  (x)  4  id.  204. 

'0  1  Burr.  401.     3  Wtls.  33.  (y)  10  John.  463. 

(u)  See  cases  cited  1  Dual.  Prac.  95,        (x)  2  R.  S.  218,  §  87.    3  Cbwen, 

96.    Grab.  Prac.  2d  ed.  124, 125.  4  id.  126.    13JohD.252.    Seel5id.m 

(o)  2  Wen.  257.    2  R.  S.  218,  §  87.  13  id.  52^ 


; 
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person,  he  does  not  lose  bis  priyilege.(a)  All  other  officers  of  cowrts  of 
record^  such  as  solicitors^  counsellors^  judges^  &c.  are  also  privileged 
from  arrest,  during  the  actual  sitting  of  the  court ;  except  T^hen  sued 
with  another  person. (6)  This  exemption  from  arrest  also  extends  to  all 
females^  in  actions  founded  on  contract,(c)  and  to  a  married  woman^ 
whether  the  action  be  for  a  tort  or  on  contract ;  and  this  although  she 
be  sued  with  her  husband,  or  they  live  apart,  under  articles  of  separa- 
tion, and  he  allow  her  a  separate  maintenance  ;  or  although  he  reside 
constantly  abroad.((i)  This  privilege  extends  to  voters  at  any  election, 
general,  special,  or  town,  on  either  of  the  days  during  which  such  elec- 
tion is  held  ;(6)  persons  belonging  to  the  militia  of  this  state,  including 
mitsiciansj  enrolled  as  such,  from  sun  rise  to  sun*set,  on  parade  days ;(/) 
non-commissioned  officers^  musicians  and  privates  of  the  army  of  the 
United  States,  for  any  debt,  under  twenty  dollars,  contracted  before  en- 
listment, or  for.  any  debt  whatever  contracted  after  enlistment  ;{g)  non- 
commissioned officers^  seamen  and  marines^  enlisted  in  the  service  of 
the  United  States,  during  their  term  of  service,  for  any  debt  or  con- 
tract ;(A)  (15)  the  parties  to  a  suit,  witnesses,  jurors,  ^c.  in  going  to, 
attending  upon,  and  returning  from  court  ;(t)  bail  attending  court  to 
justify,  and  all  other  persons  having  any  relation  to  a  cause  which  calls 
for  their  attendance  at  court,  whether  their  presence  be  compulsory  or 
not,  to  the  same  extent,  going,  remaining,  and  returning.(j)  And  I 
suppose,  upon  the  same  principle,  a  next  friend  or  guardian,  admitted  to 
prosecute  or  defend  for  an  infant,  going,  returning,  &c.  is  privileged 
from  arrest.  Where  a  suitor,  during  a  bona  fide  attendance  at  the  sit* 
tings  in  which  his  cause  was  to  be  tried,  was  arrested  before  the  actual 
day  of  trial,  in  a  cofifee  house  adjacent  to  the  court,  the  arrest  was  held 
unlawful. (A:)  So,  where  a  suitor  attending  a  cause  which  was  postponed 
early  in  the  day,  continued  in  court  until  five  o'clock  in  the  afternoon, 
and  retired  to  a  tavern,  where  he  was  arrested  during  dinner,  he  was  held 


(a)  See  Grab.  Prac.  2d  ed.  38,  and  the  (h)  3  Rev.  Laws  U.  S.  97,  July  11, 

eases  there  cited.  1798,  cb.  89,  §  5. 

'6)  2  R.  S.  218,  §  87.  (0  See  Tidd's  Prac.  174.    1  Caines. 

[cS  Id.  347,  §  9.  115.     2  John.  294.    7  id.  538.    Grab, 

Id)  See  Grab.  Pr.  2d  ed.  127,  and  Prac.  2d  ed.  129,  &c.  and  the  cases  there 

cases  there  cited.  cited. 

CO  1  R.  S.  116,  §  4.    Id.  335,  §  15.  (;)  Id.    1  H.  Bl.  636.    1  T.  R-  69.   4 

[/)  Id.  298,  §  27.    Id.  289,  §  9.  Ball.  387.    3  Mass.  R.  288. 

Ig)  8  Rev.  Laws  U.  S.  456,  ch.  269,  (^k)  11  East,  439. 
§23.    4  id.  826,  ch.  760,  §  7.    Id.  163, 
ch.  147,  §  5.    lag.  Abr.  13,  §  17. 

(15^  Under  this  provision,  midskifmen  are  not  exempted  froln  arrest.    See  Grah^ 
Prac.  2d  ed.  132. 

Vol.  I.  71 
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entitled  to  his  privilege.(/)  And  a  party  is  not  bound  to  go  the 
way  home  in  order  to  avail  himself  of  his  privilege,  if  he  do  not 
it  for  the  purpose  of  going  about  other  business  of  his  own  ;  the  brnthen 
of  showing  which,  is  upon  the  plaintiff.  Thus,  when  a  party,  retnmiiig 
from  attendance  in  a  court  of  justice,  left  the  court  at  five  o'clock,  v- 
rived  at  his  office  of  business  at  twenty  minutes  after  five,  left  it  at  seven, 
and  in  going  along  the  street  towards  his  house,  went  into  a  shop,  where 
he  was  immediately  arrested,  it  was  held,  that  he  was  privileged.  And 
a  party  coming  from  another  place  than  that  in  which  the  court  sits,  k 
protected  while  at  his  lodgings,  as  well  as  when  going  to  or  retunua; 
from  court.  This  privilege  extends  to  a  party  to  an  action  which  has 
been  referred  to  the  decision  of  the  court,  upon  a  case  stated,  while  going 
to,  attending,  or  returning  from  court ;  or  while  attending  an  appal 
from  another  county,  to  the  supreme  court ;  or  while  attending  before 
an  arbitrator  under  a  rule  of  court ;  or  before  inferior  courts ;  or  for  the 
purpose  of  opposing  an  insolvent's  discharge ;  or  under  a  recognixuice 
to  attend  the  court  of  general  sessions ;  or  before  arbitrators  under  the 
statute  ;  or  before  referees,  although  in  the  latter  case,  it  extends  only 
during  the  hearing,  and  a  reasonable  time  after,  to  enable  the  party  to 
return  to  his  residence,  and  does  not  embrace  the  time  in  which  the  par- 
ty is  occupied  in  preparing  papers  to  move  to  set  aside  the  report. 

At  common  law,  the  privilege  of  witnesses  was  placed  upon  the  same 
footing  as  that  of  suitors  while  attending  court^  as  well  as  going  and 
returning^  and  was  held  to  extend  not  merely  to  witnesses  duly  subpoe- 
naed, but  to  those  who  attended  without  subpoena.  It  has,  however, 
been  made  the  subject  of  express  enactment  by  the  revised  statutes, 
which  provide  that  every  person  duly  and  in  good  faith  subpoenaed  as  a 
witness  to  attend  any  court,  officer,  commissioner,  or  referee,  or  sum- 
moned to  attend  any  judge,  officer  or  commissioner,  in  any  case  where 
the  attendance  of  such  witness  may  by  law  be  enforced  by  attachment, 
or  by  commitment,  shall  be  exonerated  from  arrest  in  any  civil  suit, 
while  going  to  the  place  where  he  shall  be  required,  by  such  subptBoa, 
to  attend,  while  remaining  at  such  place,  and  while  returning  there- 
from, (m) 

No  acting  commissioner ,  superintendent  of  repairs j  collector ^  or  lock 
keeper  on  any  canal,  can  be  taken  by  warrant,  in  any  civil  suit  for  any 


(0  2  W.  Bl.  1113.  privile^  from  arrosl,  see  Grah.  Prac.  M 

(m)  2  R.  S.  323,  §  63.    For  most  of   ed.  123  to  133. 
tha  remaiks  in  the  text  on  the  subject  of 
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act  done,  or  omitted  to  be  done  by  him,  in  the  exercise  of  his  official 
daties.(n) 

It  should  be  remarked,  that  the  privilege  from  arresty  and  from  fcr* 
vice  of  process  upon  which  no  arrest  is  made,  as  on  a  summons  or  at- 
tachment, are  governed  by  different  rules.  One  may  be  exempt  from 
arrest  and  still  be  liable  to  be  served  with  process.  We  noticed  ante, 
p.  566,  the  cases  in  which  the  mere  service  of  process  was  void. 

2.  This  privilege  is  temporary.  No  person  can  be  arrested  upon 
process  by  warrant  on  Sunday. (p)  Such  arrest  is  absolutely  void,  and 
all  concerned  in  it  are  liable  for  false  imprisonment.  (9)  And  if  a  per- 
son be  detained  on  Sunday  against  his  will,  to  be  served  with  process  on 
Monday,  the  service  will  be  void  ;(r)  and  so,  if  a  person  be  brought  into 
the  state  on  criminal  process,  as  a  mere  pretext,  and  then  arrested  ;{s) 
or  detained  over  Sunday  in  the  same  way.(^)  If  the  defendant  escape 
from  the  officer  virithout  his  assent,  he  may  be  retaken  on  Sunday ;(») 
though  an  original  service  of  any  kind  of  process  in  a  civil  suit  cannot 
be  made  on  this  day.(i;)  According  to  a  decision  of  the  court  of  errors 
in  Cgnnecticut,  Sunday  embraces  the  solar  day  only,  that  is,  between 
sun  rise  and  sun  set.  (10)  But  we  have  seen  that  the  rule  is  different  in 
this  state,  (x) 

3.  This  privilege  is  local,  A  question  of  piivilege  frequently  arising 
in  a  justice's  court  is,  where  the  defendant,  in  order  to  avoid  an  arrest, 
shuts  the  outer  door  of  his  dwelling  house,  and  sets  the  officer  at  defi- 
ance. This  he  may  do,  and  the  officer  has  no  right  to  open  it  without 
license,  even  though  it  be  not  fastened.  This  principle  was  carried  so 
far,  in  one  case,  that  where  a  deputy  sheriff  knocked  at  the  door  of  one 
Parkes,  whose  wife  came  and  opened  the  door  to  see  who  was  there, 
and  the  deputy  and  those  with  him,  pressed  in  with  violence,  and  arrest- 
ed a  man  who  lodged  in  the  house,  it  was  held  that  the  first  entry  was 
unlawful,  the  opening  of  the  door  being  occasioned  by  craft.(y) 

But  if  the  constable  find  the  outer  door  open,  or  otherwise  enter 
peaceably,  he  may,  especially  after  being  refused  admittance  on  demand, 
break  open  inner  doors,  in  order  to  make  the  arrest ;  and  even  a  steady 


(n)  1  R.  S.  310,  §  46.  (0  8  Barn.  &  Cress.  769. 

(p)  1  R.  S.  675,  §  58.    3  John.  257.  (u)  7  John.  155.    2  Ld.  Raym.  1028. 

2  Salk.  78,  pi.  1.    1  T.  R,  265.    15  John.  2  Salk.  626,  287,  pi.  7,  S.  C.    Id.  78, 

177.    12  id.  178.    1  Gowen,  75.    8  id.  note  a.    Barnes,  374.    5  T.  R.  25,  26. 

27.    12  Wen.  59.  Willes,  459. 

(9)  1  R.  S.  675,  §  58.    2  Salk.  78.  (v}  1  R.  S.  675,  §  58. 

Or)  1  Anstr.  85.  (to)  2  Conn.  R.  541. 

(s)  10  Wen.  636.    See  8  Baro.  &  (x)  Ante,  p.  543. 

Cress.  769.    1  Bowl.  Pr.  Cas.  157.    2  id.  (y)  Hob.  62. 
504. 
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boarder  or  lodger,  who  has  a  room  by  himself,  is  not  protected  frooi 
having  the  door  of  his  room  broken,  on  a  warrant  to  arrest  him,  yrhat 
the  entry  at  the  outer  door  is  legal,  for  this  is  not  his  dwelling  hoose 
within  the  meaning  of  the  law  :{z)  and  hence,  where  an  officer  havisf 
gained  admittance  through  an  outer  door,  found  the  chamber  door  of  a 
stranger  secured,  it  was  held  that  he  was  justified  in  breaking  throogfaa 
window  thereto,  having  first  informed  the  defendant  that  he  bad  proccs 
to  serve.  (16)  And  if  a  man  let  out  his  house,  reserving  a  room  to  him- 
self, it  is  no  protection  to  him  if  the  officer  get  regularly  into  the  onto 
door  of  the  main  building  ;(a)  and  even  a  previous  demand  of  entry  at 
the  inner  door,  is  not  necessary  in  any  of  the  above  cases.(fr)  The  cat- 
er door  d6es  not  mean  the  front  door  only,  but  the  officer  may  enter  the 
back  door  of  the  dwelling  house,  if  it  be  open,  and  especially  if  it  be 
the  usual  place  of  entry  ;(c)  and  a  peaceable  entry  may  be  made  into  a 
defendant's  house,  upon  suspicion  that  he  is  there,  though  it  turn  out  to 
be  a  mistake.(d) 

But  a  man's  house  is  only  a  protection  for  himself,  and  shall  not  pro- 
tect any  one  who  flies  to  it ;  and  his  outer  door  may  in  such  case  be 
broken  to  arrest  the  fugitive,  after  a  denial  on  request  made.  A  man's 
house  is  a  protection  only  to  himself,  his  family ,(6)  permanent  boardeis 
and  lodgers.(y*)  But  an  officer  cannot  justify  breaking  even  the  inner 
door  of  a  house  to  search  for  a  stranger,  upon  mere  suspicion  that  he  b 
there  ;  and  if  it  turn  out  that  he  is  not  there,  an  action  of  trespass  ]ies.(^) 

This  privilege  is  confined  to  the  actual  dwelling  house,  and  does  not 
extend  to  a  store,  barn,  or  other  out  house,  disconnected  from  the  dwd- 
ling  house,  and  forming  no  part  of  the  curtilage.(A) 

And  where  the  constable  has  once  made  the  arrest,  if  the  defendant 
escape  without  the  constable's  consent,  bis  own  or  ^my  other  dwellinf 
house  forms  no  protection  against  a  recaption  ;  but  the  officer  may 
break  outer  doors  to  seize  his  body^  without  a  previous  demand  and  re- 
fusal, where  the  pursuit  is  fresh ;  or  may  retake  him  on  any  day,  or  at 
^ny  place,  or  on  any  business,  which  would  otherwise  operate  as  a  prir- 


(x)  Cowp.  1.    16  John.  287.  (d)  4  Taunt  628,  perGibbs,  J.    6  id. 

(a)  5  John.  352.    Lofit,  374.  765.    See  ante,  p.  379. 

(6)  Cowp.  1.    5  John.  352.    4  Taant.  («)  1^  Go.  91.    16  John.  287. 

618.    But  see  3  Bos.  &  Pull.  223,  con-  (/)  13  Mass.  R.  520. 

tra.  ie)  6  Taunt  246.  5  id.  765.  1  Mank 

(c)  17  John.  127.  565.    See  ante,  p.  379. 

(A)  16  John.  287. 

(16)  8  Taunt  250 ;  2  Moore,  207,  S.  C. 
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ilege  from  arrest ;  for  the  party  is  still  considered  in  custody,  and  it  is 
not  an  original  taking,  (t) 

It  is  not  necessary  that  the  constable,  having  the  authority,  should  be 
the  hand  which  arrests,  nor  in  the  presence  of  the  person  arrested,  nor 
actually  in  sight,  nor  is  any  exact  distance  prescribed.  It  is  sufficient  if 
he  be  honafde  and  strictly  engaged  in  the  business  of  the  arrest,  though 
another  make  the  actual  arrest  by  his  direction  ;  and  he  will,  for  the 
purpose  of  authorizing  it,  be  deemed  constructively  pre8ent.(  j) 

Generally,  in  case  of  personal  privilege,  the  defendant  must  avail  him- 
self of  it  by  pleading  it,  or  moving  for  a  discharge  from  the  arrest ;  but 
the  officer,  or  others  concerned,  will  not  be  liable  to  an  action,  unless 
they  act  maliciously. (A;)  The  only  exception  I  think  of  is  that  of  am- 
bassadors, &c.  veith  their  servants,  &c.  whose  arrest  is,  like  one  on  Sun- 
day, made  void  by  stat'Ute.(/)  ' 

If  it  be  necessary,  after  an  arrest,  the  constable  may  confine  th^  defen- 
dant in  a  house,  or  other  place  of  security,  or  place  him  in  the  jailj  (with 
the  leave  of  the  sheriff,)  for  safe  keeping,  a  reasonable  time,  or  for  an 
hour  or  two,  whilst  he  looks  for  assistance  ;  or  during  a  night,  if  the 
arrest  is  so  late  that  he  cannot  get  to  the  justice's  before  sun  down  ;  but 
in  general,  he  is  to  take  him  by  the  most  direct  route,  and  in  the  <most 
convenient  time,  to  the  justice  who  issued  the  warrant  ^(m)  and  so  on, 
if  he  be  absent,  &c.  to  the  next  Justice. 

The  better  opinion  would  se^m  to  be,  that  a  constable  cannot  serve  a 
warrant  in  his  own  favor^  though  it  would  be  otherwise  of  a  summons.(n) 

Independent  of  any  statutory  provision  to  that  effect,  it  is  said  that  the 
^constable  may  (and  ought,  if  need  be)  take  the  power  of  the  county,  Tiz. 
what  muoaber  of  persons  he  shall  think  good,  to  aid  him  to  execute  in 
every  behalf,  the  people's  process,  be  it  whatever  kind  ;  it  being  the 
.people's  commandment ;  and  such  as  shall  not  assist  him  herein,  being 
required,  shall  pay  a  fine  to  the  people ;  and,  in  such  case,  the  constable 
may  6ommand,  and  ought  to  have,  the  aid  and  attendance  of  all  gentle- 
men, yeomen,  husbandmen,  laborers,  tradesmen,  servants,  and  appren- 
tices, and  of  all  other  such  persons,  being  above  the  age  of  15  years,  and 
that  are  able  to  travel. (o)  And,  in  such  case,  they  are  not  appointed  any 
number,  but  it  is  referred  to  the  discretion  of  the  constable,  what  num- 


(i)  2Ld.  Raym.  1028.    2  Salk.  626.        (m)  Griffith's  Treatise,  N.J.  63.    See 

10  Wen.  300.  10  Wen.  514. 

10  John.  88.    Cowp.  65.  (n)  Cro.  Car.  416.    4  John.  486.    2 

See  cases   cited   1  Tidd,  183.    Cowen,  436,  437.    3  Wen.  202, 204.  See 

Doug.  671.  ante,  505. 

(0  Id.    Ante,  p.  559,  560.  (o)  Dalt.  Sheriff,  354,  355.    Ritson's 

Const.  2d  ed.  40. 
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ber  he  will  have  to  attend  upon  him,  and  in  what  manner  thej  slaJl  be 
armed,  weaponed,  or  otherwise  furnished. (p)  But  it  is  now  provided 
by  statute,(9)  that  whenever  a  sheriff,  or  other  public  officer^  authorizied 
to  execute  any  process  delivered  to  him,  shall  find  or  have  reason  to  vf- 
prehend  that  resistance  will  be  made  to  the  execution  of  such  proces, 
he  shall  be  authorized  to  command  every  male  inhabitant  of  his  county, 
or  as  many  as  he  shall  think  proper,  to  assist  him  in  OTercomiiig  suck 
resistance,  and,  if  necessary,  in  seizing,  arresting  and  confining  the  re- 
sisters,  their  aiders  and  abettors,  to  be  dealt  with  according  to  law.  The 
officer  is  to  certify  to  the  court  issuing  the  process,  the  names  of  the  re- 
sisters,  their  aiders  and  abettors,  in  order  that  they  may  be  proceeded 
against  for  a  contempt  of  court.  Every  person  commanded  by  the  ofr 
cer  to  assist  him,  who  shall  refuse,  or  neglect  to  obey,  without  hwiul 
cause,  shall  be  deemed  guilty  of  a  misdemeanor,  and  subject  to  fine  aid 
imprisonment. 

Under  this  statute  it  has  been  held,  that  a  person  acting  in  aid  of  a 
officer  and  by  his  commandment,  in  overcoming  resistance  to  the  execs- 
tion  of  process,  is  a  trespasser  if  the  officer  be  not  justified  by  the  pro- 
cess ;  as  where,  on  an  execution  against  A.,  property  is  attempted  to  be 
taken  from  the  possession  of  B.,  who  resists  the  officer,  and  a  bystander, 
commanded  to  assist,  forcibly  lays  hands  upon  B.  to  overcome  his  re- 
sistance, if  it  turns  out  that  the  property  belongs  to  B.,  the  bystander  a 
liable  for  an  assault  and  battery.  The  bystander  obeys  at  his  peril  \  it 
the  officer  has  authority  to  do  the  act,  for  the  doing  of  which  aid  b  re- 
quired, the  bystander  is  bound  to  obey,  and  is  justified,  and  if  he  retees 
or  neglects,  is  guilty  of  a  misdemeanor.  On  the  contrary,  if  the  oScv 
has  no  authority  to  do  the  act,  the  bystander  is  not  bound  to  obey,  asd 
if  he  yields  obedience,  is  a  trespasser. (r) 


s 


p)  Dalt.  Sheriff,  365.  (r)  10  Wen.  128. 

2  R.  S.  359. 
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SECTION    III. 

OF  THE  SERVICE  AND  RETURN  OF  AN  ATTACHMENT. 

This  is  pointed  out  by  the  stdtute,(^)  which  provides  that  the  consta- 
ble to  whom  the  attachment  shall  be  directed  and  delivered  shall  execute 
the  same  at  least  six  dayS}(l)  before  the  return  day,  and  shall  attach, 
take  into  his  custody,  and  safely  keep,  such  part  of  the  goods  and  chat- 
tels of  the  defendant,  as  shall  not  be  exempt  from  execution,  and  as  shall 
be  sufficient  to  satisfy  the  demand  of  the  plaintiff.  He  is  immediately  to 
make  an  inventory  of  the  property  seized,  and  must  if  the  defendant  can 
be  found  in  the  county,  serve  a  copy  of  such  attachment  and  inventory, 
certified  by  the  constable,  upon  him  personally  ;  if  not  so  found,  then  a 
copy  may  be  left  at  the  last  place  of  residence  of  the  defendant ;  but  if 
he  have  no  place  of  residence  in  the  county  where  the  goods  and  chat- 
tels are  attached,  such  copy  and  inventory  are  to  be  left  with  the  person 
in  whose  possession  the  goods  and  chattels  are  found. (/) 

The  kind  of  goods  which  may  be  taken  upon  this  attachment,  the  man- 
ner in  which  a  levy  is  to  be  made,  what  acts  amount  to  a  levy,  and  the 
power  of  the  officer  in  breaking  doors  to  effect  it,  &c.  are  governed  by 
the  same  rules  in  all  respects,  as  are  applicable  to  executions  ;  and  will 
be  spoken  of  at  large  under  that  head. 

Other  points  peculiar  to  the  mode  of  serving  and  returning  this  pro- 
cess, will  be  noticed  here. 

1.  On  taking  the  goods,  the  constable  is  at  his  peril  to  see  that  they 
are  safely  kept.  He  is  considered  in  the  light  of  a  bailee,  and  account- 
able to  either  party  for  ordinary  negligence,  by  which  either  sustains  an 


(<)  2  R.  S.  163,  §  31.  (0  Id.  See  Sess.  Laws  of  1831,  p.  404, 

§36. 

(1)  If  a  9hort  attaehmeTitt  it  must  he  made  returnable  not  less  than  two  nor  more 
than  four  days  from  the  date  ;  and  it  must  be  served  at  least  two  days  before  the 
time  it  is  made  returnable.  (Laws  of  1831,  p.  403,  §  33.)  It  has  been  decided  by 
the  supreme  court  that  an  attachment  issued  under  the  non-imprisonment  act  is  void 
if  it  be  made  returnable  more  than  four  days  after  its  date,  although  the  proceeding 
be  under  the  34th  section  of  that  act,  which  allows  such  process  a^inst  a  debtor 
about  to  remove  hie  property  from  the  county.  (Webber  v.  Gray,  24  Wen.  486.)  A 
constable  executing  an  attachment  returnable  more  than  four  days  after  its  date,  is 
protected,  however,  althoui^  he  kitew  the  facts  limiting  the  return  of  the  process  to 
four  days ;  provided  the  process,  in  other  respects,  be  good  on  its  face.    (Id.) 
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injury.  This  is  upon  the  principle  that  the  bailment  is  mutually  beoeft* 
cial,  both  to  the  bailor  and  bailee  ;(tt)  though  if  they  be  lost  or  destroy- 
ed, without  his  fault,  he  is  not  accountab1e.(t7)  He  is,  therefore,  to 
provide  such  convenient  place  for  their  safe  keeping  as  shall  comport 
with  his  rights  and  duties  in  this  respect. 

But  the  statute  provides,(to)  that  no  goods  attached  by  a  constable, 
shall  be  removed  by  him,  if  a  bomi  be  given  and  delivered  to  such  coa- 
st abje  by  any  person,  with  sufficient  surety,  to  be  approved  by  the  ci»- 
stable,  in  a  penalty  double  the  sum  stated  in  the  attachment  to  bavebea 
sworn  to  by  the  plaintiff,  conditioned  that  such  goods  and  chattels  shd^ 
be  produced,  to  satisfy  any  execution  that  may  be  issued  upon  any  jodr- 
ment  which  shall  be  obtained  by  the  plaintiff  upon  such  attachment,  with- 
in six  months  after  the  date  of  such  bond.  It  is  further  provided^r) 
that  if  any  person  shall  claim  any  goods  or  chattels  attached  by  a  coc- 
stable,  he  may,  after  such  seizure,  and  at  any  time  before  execution  shall 
have  been  issued  upon  the  judgment  obtained  on  such  attachment,  exe- 
cute a  bond  to  the  plaintiff,  with  sureties  to  be  approved  by  the  consta- 
ble, or  by  the  justice  who  issued  the  attachment,  in  a  penalty  doable  the 
value  of  the  property  attached,  conditioned  that  in  a  suit  to  be  brovght 
on  such  bond  within  three  months  from  the  date,  such  claimant  viU 
establish  that  he  was  the  owner  of  the  goods  seized,  at  the  time  of  snd^ 
seizure  ;  and  in  case  of  his  failure  to  do  so,  that  he  will  pay  the  value 
of  the  goods  so  claimed,  with  interest.  Upon  either  of  these  bonds  be- 
ing executed  and  delivered  to  the  constable,  he  is  bound  to  deliver  op 
the  property  seized  by  him,  to  the  obligor  in  such  bond.(y) 

It  is  worthy  of  notice,  in  regard  to  the  bonds  which  are  thus  authorixed 
to  be  executed,  and  upon  the  execution  of  which  the  property  attached 
is  to  be  delivered  up,  that  iix  the  first  case,  the  bond  is  to  be  to  the  cam- 
stable^  and  in  the  last  to  the  flaintiff.  In  the  former  case,  also,  the 
bond  is  to  be  "  with  sufficient  surety  ;"  in  the  latter,  "  with  surefiti.^ 
Within  the  principle  of  the  case  of  Smith  ▼.  McFall,(s)  the  constaUt 
should  require,  in  the  latter  case,  at  least  two  sureties.  The  constable 
has  a  discretion  to  exercise,  as  to  the  sufficiency  of  the  security  to  be 
taken  ;  and  will  undoubtedly  be  protected,  if  he  exercise  it  in  good  faitL 
It  cannot  be  doubted,  that  any  man  reputed  to  be  in  good  circumstances, 
and  apparently  of  ample  property  to  pay  the  penalty,  being  at  the  same 
time  a  householder  of  the  county,  would  answer  to  the  description  of 
sufficient  surety,  within  the  spirit  of  the  act ;  and  in  such  case,  the  ctm- 


[u)  Ante,  67.  (x)  Id.  §33. 

V)  6  John.  9.    Ante,  329.  (y)  Id.  §  34. 

>)  2  R.  S.  163,  §  32.  (z)  ated  in  Grab.  Prac.  2d  ed.  890. 
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stable  would  be  justified  in  taking  such  bond,  even  though  the  surety 
should  in  the  end  prove  insolvent.  But  the  constable  would,  on  the 
other  hand,  certainly  be  liable  in  an  action  on  the  case,  for  the  plaintiff's 
loss,  should  he  accept  of  a  man  whom  he  knew  to  be,  or  who  was  re- 
puted to  be  in  doubtful  circumstances ;  and  in  such  case  very  slight 
proof  of  insufficiency  would  be  enough  to  throw  the  burthen  upon  the 
constable,  of  showing  that  he  acted  with  due  caution  ;  for  the  security 
was  either  known  to  him,  or  he  ought  to  have  taken  the  proper  time  to 
inquire. (a)  Where  the  surety  or  sureties  offered  are  strangers  to  the 
constable  or  justice,  or  if  he  is  unacquainted  with  their  circumstances,  or 
doubts  their  sufficiency,  he  should,  for  the  purpose  of  ascertaining  the 
fact,  administer  an  oath  to  the  person  or  persons  so  offered. (6)  If  he 
do  this,  and  the  surety  prove  his  sufficiency,  the  officer  cannot  be  held 
liable,  for  he  has  done  all  the  law  requires  of  him. 

The  bond  authorized  by  the  section  of  the  statute  first  above  cited  is 
to  be  in  the  penalty  of  double  the  sum  sworn  to  by  the  plaintiff;  the 
penalty  of  the  claimant's  bond  is  to  be  double  the  value  of  the  property 
attached. 

FORM  OF  BOND  TO  PREVENT  THE  REMOVAL  OF  GOODS  ATTACHED. 

Know  all  men  by  these  presents,  that  we  Richard  Roe  and  John 
Smith,  of  the  town  of  Saratoga  Springs,  in  the  county  of  Saratoga,  are 
held  and  firmly  bound  unto  Ira  S.  Rice,  in  the  sum  of  ....  dollars, 
{double  the  sum  stated  in  the  attachment  to  have  been  sworn  to  by  the 
plaintiff^  to  be  paid  to  the  said  Ira  S.  Rice,  or  to  his  certain  attorney, 
executors,  administrators  or  assigns ;  to  which  payment  well  and  truly 
to  be  made,  we  bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents.  Sealed  with  our  seals. 
Dated  the  1st  day  of  February,  1844. 

The  condition  of  this  obligation  is  such,  that  if  certain  goods  and  chat- 
tels, to  wit,  one  double  lumber  wagon,  one  plough,  one  saddle,  &c. 
{enumerate  all  the  articles  attached^  which  have  been  seized  by  the 
above  named  Ira  S.  Rice,  by  virtue  of  an  attachment  issued  by  Ransom 
Cook,  Esq.  in  favor  of  James  Jackson,  against  the  above  bounden 
Richard  Roe,  shall  be  produced  to  satisfy  any  execution  that  may  be 
issued  upon  any  judgment  which  shall  be  obtained  by  the  plaintiff  upon 


{ 


a)  See  Bull.  N.  P.  60.  izing  an  oath  to  be  administered  by  the 

h)  2  R.  S.  455,  §  9,  especially  author-    officer  in  such  a  case. 

Vol.  I.  72 
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the  said  attachment^  within  six  months  after  the  date  hereof^  then  this 

obligation  to  be  void,  otherwise  of  force. 

RicHA&D  Roe.  [l.  s.] 

John  Smith,    [l.  s.] 

Sealed  and  delivered  ? 
in  presence  of       J 

John  Doe, 

The  surety  in  the  bond  is  to  be  approved  by  the  constable ;  and  al- 
though the  statute  does  not  require  that  his  approval  should  be  written 
or.  endorsed  on  the  bond,  yet  it  would  be  well  that  this  should  be  done; 
and,  without  doubt,  an  acceptance  of  the  bond  without  objecting  to  the 
sufficiency  of  the  surety,  would  be  deemed  an  approval.  This  approval, 
if  in  writing,  may  be  in  the  following  form  : 

I  approve  of  Jo^n  Smith,  as  surety  in  this  bond.     February  1st,  1844. 

Ira  5.  Bice,  Const 

Where  property  is  taken  under  an  attachment,  the  lien  created  there- 
by continues,  notwithstanding  the  giving  of  a  bond  by  the  debtor  for  its 
production,  until  the  issuing  of  an  execution,  and  a  reasonable  time 
thereafter  to  make  a  levy.  But  if,  in  the  meantime,  the  property  be 
removed  by  the  debtor  beyond  the  jurisdiction  of  the  justice  who  issued 
the  attachn^ent,  and  it  be  there  seized  under  another  attachment,  the 
lien  is  gone,  notwithstanding  tbp  is^ing  of  an  execution  under  the  first 
attachment ;  and  the  constable  holding  the  latter  execution,  cannot  maia- 
tain  an  action  for  the  property. (2)  The  decision  in  this  case  does  not 
violate  the  rule  which  forbids  a  levy  upon  property  in  the  custody  of 
the  law,  because  the  Hen  of  the  first  attachment  had  ceased. (3) 

FORM  OF  BOND  BY  CLAIMANT  OF  PBOPEHTY  ATTACHED. 

Know  all  men  by  these  presents,  that  we,  John  Smith,  James  Bbowv, 
and  Joseph  Taylor,  of  the  town  of  Saratoga  Springs,  in  the  county  of 
Saratoga,  are  held  and  firmly  bound  unto  James  Jackson,  in  the  sum  of 
• . .  •  dollars,  {double  the  value  of  the  property  attached^  to  be  paid  to 
the  said  James  Jackson,  or  to  his  certain  attorney,  executors,  adminis- 
trators or  assigns ;  to  which  payment  well  and  truly  to  be  made,  we 
l^ind  ourselves,  our  heirs,  executors  and  administrators,  jointly  and  ser- 


-rr 


(2)  20  Wen.  238.  (3)  Id.  240,  24L 
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erally,  firmly  by  these  presents.  Sealed  With  our  seals.  Dated  the  1st 
day  of  February,  1844.  ^ 

Whereas  certain  goods,  to  wit,  one  double  lumber  wagon,  one  plough, 
one  saddle,  &c;  {enumerate  all  the  articles  attached^)  were  on  this  1st 
day  of  February,  1844,  seized  by  Ira  S.  Rice,  constable,  by  virtue  of 
an  attachment  issued  by  Ransom  Cook,  Esq.,  a  justice  of  the  peace  of 
the  county  of  Saratoga,  in  favor  of  the  above  named  James  Jackson, 
against  Richa&d  Roe.  And  whereas  the  above  bounden  John  Smith 
claims  the  said  goods  as  his  property  : 

Now  therefore,  the  condition  of  this  obligation  is  such,  that  if,  in  a 

sait  to  be  brought  on  this  obligation  within  three  months  from  the  date 

bereofj  the  said  John  Smith  shall  establish  that  he  was  the  owner  of 

the  said  goods  at  the  time  of  the  said  seizure  ;  and  in  case  of  his  failure 

to  do  so,  if  the  said  John  Smith  shall  pay  the  value  of  the  said  goods 

and  chattels,  with  interest,  then  this  obligation  to  be  void,  otherwise  of 

force; 

John  Smith.         [l.  s.] 

James  Brown,     [l.  s.] 

Joseph  Taylor,   [l.  s.] 

I 

Sealed  and  delivered  1 
iri  presence  of       ) 

John  Doe; 

The  approval  of  the  sureties  in  this  feond  is  to  be,  either  by  the  con- 
stable or  justice,  biir  remarks  as  to  the  mode  of  approval  of  the  sure* 
ty  in  the  next  preceding  bond,  apply  to  this  case,  and  the  same  form 
inay  be  uSed. 

There  can  be  no  difficulty  in  ascertaining  the  amount  of  penalty  to  be 
inserted  in  the  bond  given  to  prevent  the  removal  of  goods  attached  ; 
but  how  and  in  what  manner,  in  the  other  case,  is  the  constable  to  get 
at  the  value  of  the  property  1  The  statute  makes  no  provision  on  this 
subject.  In  other  cases  similar  to  this,  as  in  the  action  of  replevin  for 
instance,  the  officer  is  authorized  to  administer  an  oath  to,  aniT  examine 
witnesses,  in  order  to  ascertain  the  value.  No  authority  of  that  kind  is 
given  here.  Without  it,  an  oath  administered  by  the  constable  would 
be  nugatory,  and  no  indictment  for  perjury  would  lie  upon  it  j  and  hence 
that  course  should  not  be  adopted.  I  kiiow  of  nb  bth^r  wajr  thah  for 
the  coHfitfible  to  satisfy  himself  of  the  talue,  by  adtising  with  persons 
of  judgment,  or  otherwise  as  he  may  see  fit,  and  then  to  double  that 
value,  and  insert  it  in  the  bond  by  way  of  penalty,  tf  the  sureties 
should  then  refuse  to  execute  the  bond)  he  might  undoubtedly  remove 
the  property. 
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Notwithstanding  the  provision  of  the  statute  above  cited,  aathonzia^ 
a  bond  to  prevent  the  removal  of  goods  attached,  the  constable  may,  if 
no  such  bond  be  tendered,  take  a  receipt  for  the  future  delivery  of  the 
goods,  in  the  same  manner  as  under  a  levy  by  virtue  of  an  execiiti<s. 
There  is  nothing  in  the  statute  inhibiting  the  use  of  ^  receiptor ^^nd  cetk- 
venience,  and,  in  many  instances,  necessity  require  that  the  practice 
should  be  sustained.  When  a  receipt  is  taken,  the  property  is  still  n 
the  custody  of  the  constable  by  intendment  of  law  ;  and  he  is  responsible 
for  it  in  like  manner,  and  to  the  same  extent,  as  though  he  had  it  in  hk 
actual  possession. (c) 

Every  bond,  or  other  deed,  must  be  sealed.  Sealing  in  the  law  oeais 
an  impression  upon  wax,  or  wafer,  or  some  other  tenacious  substance, 
capable  of  being  impressed ;  and  a  scrawl  with  a  pen,  of  L.  S.  or  other 
sign,  at  the  end  of  the  name,  is  not  a  seal.((2) 

The  attachment,  being  once  executed,  is  a  valid  lien  on  the  goods, 
against  any  other  execution  or  process  against  the  same  goods,  from  any 
court  whatever,  not  previously  levied  upon  them,{e)  But  if  no  judg- 
ment be  obtained  by  the  plaintiff,  the  lien  is  of  course  gone  ;  and  so  if, 
after  judgment,  the  plaintiff  does  not  take  out  and  proceed  upon  his  ex- 
ecution, with  all  due  diligence,  he  loses  his  preference. (/")  Within 
what  time  this  must  be  done,  is  still  unsettled  in  this  state.  In  Coo- 
necticut,  unless  execution  issue  in  60  days  after  a  judgment  upon  as 
attachment,  the  plaintiff  loses  his  priority  over  others.(g)  This  prac- 
tice is  hinted  at,  as  having  some  authority  with  us,  by  the  supreme 
court. (A)  And  as  the  plaintiff  cannot,  without  oath,  in  ordinary  cases 
obtain  execution  short  of  30  or  90  days  from  the  time  of  his  judgneot, 
(according  to  the  amount  recovered,)  which  execution  is  in  life  thin; 
or  ninety  days  more,  there  seems  good  reason  for  considering  the  Coo- 
necticut  rule  as  the  true  one  with  us,  at  least,  as  a  general  rule ;  wai 
unless  the  lien  be  renewed  within  the  60  to  180  days,  by  an  executicfi 
levied,  the  property  ought  perhaps  to  be  delivered  up.  I  think  it  wou!d 
hardly  be  required  of  a  plaintiff,  that  he  should  demand  his  executioa 
promptly  on  the  day  it  becomes  due.  If  he  acts  with  ordinary  dili- 
gence and  prudence,  in  a  bona  fide  endeavor  to  collect  his  judgment,  this 
is  all  that  should  be  demanded  of  him.  If,  on  the  contrary,  by  any  col- 
lusion with  the  defendant,  or  with  any  fraudulent  intent,  he  should  delij 


(c)  12  Wen.  663,  565,  per  Nelson,  J.  (/)  10  John.  129, 131,  132. 

U)  5  John.  239.     See  12  id.  197.  ?g)  Kirby,  40. 

(e)  Ante,  p.  461 ;  and  see  10  John.  ih)  10  John.  182. 
129.    13  id.  249. 
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taking  out  execution,  he  would  lose  his  lien  by  virtue  of  the  attachment, 
and  a  levy  under  other  process  would  be  held  valid. 

The  property  is  protected  against  other  attachments,  executions,  &c. 
whether  it  be  removed  by  the  constable,  or  left  with  a  receiptor,  or  with 
the  defendant  upon  taking  a  bond  as  security  for  its  future  delivery.(i) 

2.  Having  taken  the  goods,  such  as  can  be  found,  the  constable  is  re- 
quired immediately  to  make  an  inventory  of  them  ;  and  to  complete  the 
service  by  serving  a  copy  of  the  attachment  and  inventory,  certified  by 
him,  on  the  defendant  personally,  if  he  can  be  found  in  the  county ;  if 
not  so  found,  then  the  copy  of  the  attachment  and  inventory  is  to  be  left 
at  the  last  place  of  residence  of  the  defendant ;  but  if  he  have  no  place 
of  residence  in  the  county  where  the  goods  and  chattels  are  attached, 
such  copy  and  inventory  are  to  be  left  with  the  person  in  whose  posses- 
sion the  goods  and  chattels  are  found. 

It  is  customary,  especially  where  the  articles  are  numerous,  for  the 
constable  to  make  his  inventory  of  property  attached  on  a  separate  piece 
of  paper,  and  to  annex  a  copy  by  a  wafer,  or  otherwise,  to  the  attach- 
ment. The  same  course  may  be  pursued  with  the  copy  ;  and  it  is  a 
compliance  with  the  statute,  requiring  the  copy  served  to  be  certified  by 
the  constable,  to  endorse  it  thus  : 

"Copy," 

Andre  Cook,  Const. 

The  copy  inventory,  to  be  returned  with  the  attachment,  should  be  in 
something  like  the  following  form  : 

Copy  of  an  inventory  of  property  this  day  seized  by  me  in  virtue  of 
the  annexed  attachment,  (or  in  virtue  of  an  attachment  of  which  the  an- 
nexed is  a  copy  :) 

One  feather  bed,  One  axe. 

One  coverlet.  One  spade. 

One  bureau,  One  pitchfork,  &c. 

February  1st,  1844.  Andre  Cooky  Const, 

This  copy  of  the  attachment  and  inventory  should  not  be  left  at  a 
house,  or  store,  where  the  defendant  has  just  stopped  on  his  travels  or 
the  like  ;  for  it  would  be  absurd  to  consider  this  his  last  place  of  resi- 
dence.    It  should  be  left  at  his  usual  residence. (j) 


(i)  10  John.  131.    12  Wen.  663.  ( j)  15  Joha.  197. 
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The  constable  should  execute  the  attachment  within  the  time 
tioned,  ante,  p.  567.  That  is,  he  must  attach  the  goods  within  that 
time,  and,  as  I  infer  from  the  language  of  the  statute,  must  serre  or 
leave  a  copy  of  the  attachment  and  inventory  at  least  six,  or  two  days, 
(according  to  the  nature  of  the  process,)  before  the  return  day.  The 
return  should  specify  the  particular  manner  in  which  the  attachment 
was  executed. (&)  The  day  of  attaching  the  goods,  and  serrbg  or 
leaving  the  copy,  ought  therefore  to  be  specified  in  the  return,  together 
with  the  particular  goods  attached.  This  should  be  done,  not  only  to 
enable  the  justice  to  see  that  the  goods  and  chattels  taken  are  subject 
to  the  attachment,  and  not  exempt,  as  arms,  accoutrements,  choses  is 
action,  &c.  but  that  both  the  plaintiff  and  defendant,  and,  indeed,  third 
persons,  may  learn  of  record  what  goods  are  held  under  the  attachmat 
to  answer  the  final  judgment. 

Having  executed  the  attachment,  and  either  removed,  or  secared  the 
goods  where  the^  are  ;  or  taken  the  requisite  bond,  or  receipt  for  their 
production,  the  constable  is  to  make  a  return  of  the  attachment,  at 
the  day  therein  named  for  that  purpose,  with  all  his  proceedings  there* 
on,  in  writing  subscribed  by  him,  with  a  copy  of  the  inventory  of  the 
goods  attached,  certified  by  him,  and  with  any  bond  which  may  have 
been  executed  and  delivered  to  him,  pursuant  to  the  provisions  of  the 
statute  cited  ante,  p.568.(/)  And  in  addition  to  this,  he  must  atatc 
specifically  whether  the  attachment  was  or  was  not  personally  served 
upon  the  defendant.(m) 

This  return  isj  like  all  other  acts  required  of  a  constable  by  law,  a 
part  of  his  official  duty,  and  the  same  consequences  would  follow  from  a 
violation  of  his  duty,  as  we  noticed  in  relation  to  a  false  return  to  a 
summons,  (n) 

|t)BM   OF   RETiniN   TO   ATTACHMENT. 

By  virtue  of  the  within  attachment^  I  did,  on  the  first  day  of  Febru- 
ary, 1844,  attach,  and  take  into  my  custody,  the  goods  and  chattels  of 
the  defendant  mentioned  in  the  invehtory  of  which  the  annexed  b  a 
copy  ;  and  immediately,  on  the  same  day,  I  made  an  inventory  of  the 
property  seized,  and  served  a  copy  of  the  within  attachment  and  of  the 
said  inventory,  duly  certified  by  me,  on  the  defendant  personally.  Fdh 
ruary  2d,  1844. 

iBndrt  Cookj  Const. 


[k)  See  16  John.  121.  (n)Ante,  555.    Sea  6  John  490, 

T)  a  R.  S.  163,  §  35.  ClintoD,  leDator. 

[m)  Seal.  Laws  of  1831,  p.  404,  §  36. 
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If  a  copy  of  the  attachment  be  not  personally  served,  the  following  is 
to  be  substituted  in  place  of  the  latter  clause  of  the  above  form  : 

And  immediately  on  the  same  day,  I  made  an  inventory  of  the  propr 
erty  seized,  and  because  the  defendant  could  not  be  found  in  the  county 
of  Saratoga,  I  left  a  copy  of  the  virithin  attachment,  and  of  the  said  in- 
ventory, duly  p^rti^ed  by  me,  at  the  last  pl^ce  of  residence  of  the  said 
defendant  j  or,  {if  the  defendant  have  no  place  of  residence  in  the  county j) 
with  John  Brown,  in  whose  possession  I  found  the  said  goods  and  chat- 
tels, the  said  defendant  having  no  place  of  residence  in  the  county  of 
Saratoga.     February  2d,  1844. 

Andre  Cook^  Const, 

If  the  defendant,  or  a  claimant,  give  a  bond  as  specified  by  the  statute, 
to  prevent  the  removal  of  the  goods  by  virtue  of  the  attachment,  the 
constable  should  add  to  his  return  the  following  clause  : 

But  the  said  goods  and  chattels  were  delivered  up  to  Richard  Roe, 
the  defendant,  {or  John  Smith,)  upon  receiving  the  bond  herewith  re^ 
turned. 

This  return  of  the  constable  is,  without  doubt,  equally  conclusive  with 
that  upon  a  summons,  and  cannot  be  drawn  in  question,  except  in  an 
action  for  a  false  return,  or  upon  indictment.(o) 

If  the  attachment  be  issued  under  the  non-imprisonment  act,  and  by 
the  constable's  return,  it  appears  that  the  service  was  personal,  then  the 
justice  is,  on  the  return  d^y,  to  proceed  to  hear  and  determine  the  cause 
in  the  same  manner  as  upon  a  suoimons  returned  personally  served. (p) 
But  if,  by  the  return,  it  appear  that  the  property  was  attached,  and  that 
the  service  was  not  personal,  a  summons  is  to  be  issued  j  upon  the  re- 
turn of  which,  personally  served,  or  that  "  after  diligent  enquiry,  the 
defendant  cannot  be  found,"  the  justice  is  to  proceed  and  hear  the 
cause.(9)  It  is  presumed  that  the  return  of  not  found^  should  be  in 
the  words  of  the  act  as  here  quotpd.(r)  The  statute  prescribes  no  form 
for  this  summons,  neither  does  it  state  what  time  may  intervene  between 
the  date  and  return.  In  the  absence  of  any  provision  on  this  subject, 
the  ordinary  forn^  for  a  summons  shoi^ld  be  used,  and  it  is  probable  that 


\ 


o)  Ante,  556.    14  John.  482.  (r)  See  Forms  for  Proceeding^  under 

p)  SeM.  Laws  of  1831,  p.  404,  §  S7.    the  Act  to  Abolish  Imp.  &c.  Pamph.  p. 
g)Id.§38.  28. 
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the  time  between  the  date  and  return  should  be  r^ulated  by  the  do- 
racier  of  the  attachment  which  precedes  it ;  if  a  long  attachment,  the 
summons  should  be  made  returnable  in  not  less  than  six,  nor  more  thaa 
twelve  days  from  date  ;  if  a  short  attachment,  not  less  than  two,  bo; 
more  than  four  days  from  date. 


SECTION   IV. 

CERTAIN     POINTS     IN     RELATION     TO     THE     SERVICE     AND     RETCRS     OF 
PROCESS,   NOT   REDUCIBLE  TO   THE   FOREGOING   HEADS. 

1.  All  the  defects  in  the  return  of  process  are  cured,  or  waived,  by 
the  defendant's  appearing  and  pleading  in  bar,  or  indeed  taking  any  step 
which  supposes  the  return  to  be  valid  i{s)  and  this,  whether  he  know 
of  the  defect  or  not.(^)  The  rule  is,  that*the  objection  must  be  tsadt 
in  the  very  first  instance,  and  it  extends  not  only  to  a  summons,  war- 
rant, and  attachment,  but  to  a  venire  or  any  other  process,  which  ope- 
rates as  the  foundation  for  some  subsequent  step  in  the  cause.(ii)  Bat 
the  mere  act  of  appearing  for  the  purpose  of  raising  the  objection,  will 
not  be  construed  into  a  waiver,  and  it  is  undoubtedly  enough  that  the 
party  make  his  objection  at  any  time  before  he  himself  has  taken  some 
step,  or  suffered  some  act  to  be  done,  which  would  presuppose  its 
validity. (v)  The  same  doctrine  relates  to  a  defect  in  the  process 
itself.(ii')  Thus,  should  the  defendant  apply  for  an  adjournment,  or 
plead  in  abatement  any  matter  not  relating  to  the  defect,  demur,  plead 
in  bar,  &c.  &c.  this  would  be  a  waiver  of  the  defect  in  the  original  pro- 
cess or  return.  And  so,  if  there  be  a  defect  in  a  venire  or  return,  but 
the  party  suffer  the  jury  to  be  sworn,  or  go  on  to  trial  without  makiBg 
the  objection. (x)  But  if  there  be  no  appearance  whatever,  there  caa 
be  no  waiver,  and  the  party  may  take  advantage  of  any  defect  or  irregu- 
larity on  appeal  or  certiorari.(y) 
2.  The  returns  on  all  process  may  be  either  endorsed  thereon,  or 


(«)  17  John.  63.    Cro.  Car.  418.    6  (to)  See  authorities  cited  in  last  fov 

Cowen,  15.    1  id.  209.    2  Gaines,  134.  notes. 

(0  5  Cowen,  15.'  (x)  Id. ;  and  see  Tidd,  91«  and  cases 

(u)  2  Gaines,  134.    Id.  136,  per  Kent,  there  cited. 

Ch.  J.  citing  Wool  v.  Bevil.  (y)  See  13  Wen.  85. 

(o)  14  John.  481,  482.    17  Wen.  85, 
87  i  and  see  1  Gowen,  209,  210. 
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be  in  the  inner  side,  or  annexed  thereto. (2)  In  such  case,  the  words 
of  reference  to  the  process,  used  in  the  return,  should  be  adapted  accord- 
ingly. 

3.  The  constable  cannot  make  a  deputy  to  execute  the  process  di- 
rected and  delivered  to  him,  but  must  execute  it  in  his  own  proper  per- 
son.(a)  Every  justice,  however,  who  issues  process  excepting  a  venire^ 
whenever  he  shall  judge  it  expedient,  on  the  request  of  a  party,  may,  by 
written  authority  endorsed  on  such  process,  empower  any  person,  being 
01  lawful  age,  (that  is,  of  the  age  of  twenty-one  years,)  and  not  a  party 
in  interest  in  the  suit,  to  execute  the  same.  And  the  person  so  empow- 
ered, shall  possess  all  the  authority  of  a  constable,  in  relation  to  the  exe- 
cution of  such  process,  and  shall  be  subject  to  the  same  obligations,  but 
shall  not  receive  any  fee  or  reward  for  his  services.(&) 

FOEM  OF  A  DEPUTATION  TO  BE  ENDORSED  ON  THE  PROCESS. 

Saratoga  County,  ss.  OnT  the  request  of  the  within  named  plaintiff, 
I  do  adjudge  it  expedient  to  empower  some  proper  person  to  execute 
the  within  process  ;  and  I  therefore  empower  John  Denn,  being  of  law- 
ful age,  and  not  a  party  in  interest  in  the  suit,  to  execute  the  same. 
February  1st,  1844. 

Ransom  Cook,  Justice. 


{ 


z)  Dftlton's  Sh'ff,  ch.  41.  (6)  2  R.  S.  199,  §  271,  272. 

a)  2  K.  S.  199,  §  273. 
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CHAPTER   V. 


W  APPEARANCE  OF  THE  PARTIES. 


SECTION    I. 

WHEN   TB£  PARTIES   ARE  TO  APPEAR. 

It  is  provided  by  statute,(a)  that  upon  the  return  of  a  summons  pe^ 
sonally  served,  or  on  the  return  of  an  attachment  duly  served,  the  jus* 
tice  shall  ^ait  one  hour  after  the  time  specified  for  the  return  of  sock 
process ;  unless  the  parties  shall  sooner  appear.  And  if  the  plaintiff  faO 
to  appear  within  the  hour ;  or  within  an  hour  after  the  time  to  whidt 
the  cause  may  have  been  adjourned;  in  eithercase  judgment  of  nonsuit, 
with  costs,  is  to  be  rendered  against  him. (6) 

Notwithstanding  the  precise  and  definite  limitation  of  time  thus  pr^ 
scribed  for  the  justice  to  await  the  appearance  of  the  parties,  he  oar, 
for  good  reasons,  delay  calling  the  cause  for  a  longer  period ;  or,  if  tkc 
cause  be  called,  permit  the  defendant  after  the  hour  has  elapsed,  to  ap- 
pear, plead  and  enter  upon  his  defence. 

Where  a  cause  was  adjourned  until  atie  o'clock  P.  M.  of  a  dajctf- 
tain,  and  the  justice,  in  consequence  of  being  detained  in  the  dischaige 
of  his  official  duties,  as  member  of  the  board  at  a  town  meeting,  did  not 
call  the  cause  until ^ve  o'clock  of  the  same  day  ;  it  was  held  regular  f:^ 
him  to  proceed  and  try  the  cause,  although  the  defendant  had  appeared 
at  the  hour  and  departed  from  the  place  of  trial.(c)  It  is,  in  general, 
true,  that  unless  a  cause  is  tried  at  the  time  appointed,  or  within  one 
hour,  such  omission  amounts  to  a  discontinuance,  and  the  cause  is  oat  of 


»  2  R.  S.  165,  §  46.  (c)  10  Wen.  102. 

>3  Id.  176,  §  119.    See  9  John.  140. 


WHEN  THE  PARTIES  ARE  TO  APPEAR.  579 

court ;  but  this  is  not  universally  so.  If  the  justice  is  engaged  at 
the  hour  in  trying  another  cause  ivhich  occupies  him  till  after  the  time, 
that  is  a  good  reason  for  the  delay,  and  no  rights  are  lost  to  either 
party.  The  justice  may  proceed,  if  he  does  so  as.  soon  as  possible  after 
his  other  official  engagements  are  disposed  o{.{d) 

The  case  of  Barber  &  Crego  v.  Parker  &  Cook,(e)  was  as  follows : 
Barber  &  Crego  commenced  a  suit  against  Parker  &  Cook  by  sum- 
mons, which  was  returnable  on  the  23d  August,  at  one  o^clock  P.  M. 
Between  one  and  two  o'clock,  Parker,  one  of  the  defendants,  appeared 
at  the  justice's  office  and  demanded  that  the  suit  be  called,  the  plaintiff 
not  being  present ;  it  then  lacked  five  minutes  of  the  hour  of  two  by  a 
clock  in  an  adjoining  room.  The  justice  told  the  defendant  that  as  time 
pieces  varied,  he  made  it  a  rule  to  wait  five  minutes  after  the  clock 
struck,  before  he  called  a  suit,  unless  the  parties  were  present,  and 
would  do  so  at  that  time.  The  clock  struck  two,  and  the  defendant 
again  requested  the  justice  to  call  the  suit,  saying  that  he  would  not 
wait  any  longer.  About  a  nunute  after,  the  justice  saw  the  attorney  of 
the  plaintiiTs  approaching,  and  told  the  defendant  that  he  would  call  the 
cause  the  moment  he  entered  the  office.  The  defendant  said  that  he  had 
demanded  to  have  the  suit  called  since  two  o'clock,  and  that  he  would 
not  answer  to  it,  and  left  the  office.  The  attorney  for  the  plaintiffs  met 
the  defendant  and  told  him  he  was  ready  to  attend  the  suit,  and  entered 
the  office  within  two  minutes  after  two  o'clock.  The  cause  was  called, 
the  defendant  did  not  appear.  The  attorney  put  in  his  declaration,  and 
at  his  request,  the  trial  was  adjourned  to  a  future  day  ;  at  which  day  the 
plaintiffs  appeared,  but  the  defendants  did  not  appear.  The  justice,  af- 
ter hearing  proofs,  rendered  judgment  against  the  defendants,  which 
judgment  was  reversed  by  the  common  pleas. 

The  cause  was  removed  to  the  supreme  court  by  writ  of  error ;  and 
Nelson,  J.,  in  delivering  the  opinion  of  the  court,  remarks :  ^^  In  Shufelt 
V.  Cramer,  (20  John.  309,)  it  was  decided,  that,  as  a  general  rule,  a  jus- 
tice should  wait  an  hour  for  the  appearance  of  parties,  and  no  longer, 
unless  a  reasonable  excuse  was  shewn  for  farther  indulgence.  We  do 
not  believe  that  the  legislature  intended  to  change  the  rule  as  thus  set- 
tled, and  the  statutory  provision  above  referred  to  should  be  construed 
in  conformity  to  it.  Many  circumstances  may  exist  rendering  it  neces- 
sary for  the  justice  to  delay  beyond  the  hour  to  call  the  cause,  such  as 
his  being  engaged  in  other  official  duties,  and  the  like.  If  no  reason- 
able excuse  exists  or  appears,  the  cause  should  be  called  within  the  time 

(<i)  10  Wen.  103,  per  Savage,  Cb.  J.       (e)  11  id.  51. 
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designated  by  the  statute,  and  a  refusal  would  be  error.  Independeath 
of  this  construction,  the  justice  was  right  in  this  case,  as  t&e  defeodants 
wilfully  abandoned  their  defence  when  the  suit  was  about  to  be  called. 
(15  John.  496.") 

In  the  case  last  cited,  the  cause  had  been  adjourned  to  a  certain  di; 
and  hour,  when  the  defendant  appeared,  but  the  justice  did  not  l^ 
rive  until  an  hour  after,  and,  in  about  twenty  minutes,  was  followed  bj 
the  plaintiff;  the  defendant,  on  seeing  the  plaintiff,  went  away,  declar- 
ing that  the  cause  was  out  of  court,  although  apprized  by  the  justice 
that  he  should  call  it  inimediately  :  held,  that  the  delay  did  not,  undo 
the  circumstances,  amount  to  a  discontinuance,  and  that  a  judgment  ns- 
dered  for  the  plaintiff  in  the  absence  of  the  defendant  was  regular;  the 
defendant  being  considered  as  having  voluntarily  abandoned  the  cause.(/) 
So,  where  after  issue  on  a  plea  in  abatement,  the  defendant  appeared  it 
the  time  appointed  on  the  adjourned  day^  and  the  plaintiff  did  not  ap- 
pear ;  but  the  justice,  being  informed  that  he  was  near  at  band,  del&jed 
calling  and  nonsuiting  him,  on  motion  of  the  defendant,  who  soon  after 
left  the  court,  and  the  plaintiff,  in  about  an  hour,  appeared,  and  the  jus- 
tice proceeded  to  hear  and  decide  the  cause. (g)  But  where  a  somoDOitf 
was  made  returnable  at  two  o'clock  P.  M.,  and  the  justice  appeared  at 
the  place  appointed  at ybt^r,  and  opened  his  court,  and,  the  defendant  not 
appearing,  made  inquiry  whether  he  had  been  there,  and  being  infonned 
that  he  had  not,  adjourned  the  cause  to  another  day,  when  he  heard  the 
cause  and  gave  judgment :  it  was  held,  that  this  delay  amounted  toa 
discontinuance  of  the  suit. (A) 

The  absence  of  the  justice  on  the  return  or  adjourned  day,  opcralei 
as  a  discontinuance  of  the  suit ;  but  the  parties  may  afterwards  proceed 
to  trial  by  consent. (i) 

In  certain  cases  a  defendant  may  interpose  his  defence  to  the  acticS) 
notwithstanding  his  omission  to  appear  within  the  time  limited  bj  the 
statute.  The  rights  of  defendants,  under  such  circumstances,  are  fre- 
quently the  subject  of  controversy  ;  and  questions  in  regard  to  ikea 
arise  almost  daily.  I  hope,  therefore,  to  be  excused  for  citing  at  larp 
the  case  of  Pickert  v.  Dexter.(jf)  It  may  be  considered  as  settling  tbe 
law  on  this  subject ;  and  the  opinion  of  the  court  furnishes  an  excellent 
review  of  the  various  authorities  which  have  a  bearing  upon  theqocstioa 
under  consideration.     Pickert  sued  Dexter  in  a  justice's  court  by 


(/)  See  15  John.  504.  (t)  1  Coweo,  245. 

(g)  11  id.  459.  O)  12  Wen,  150. 

Ih)  Id.  407.  ^^' 
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manSy  returnable  on  the  9th  April,  1831,  at  eight  o'clock  A.  M.  The 
summons  was  returned  personally  served,  and  at  the  time  of  its  return 
the  plaintiff  appeared,  but  the  defendant  did  not  appear.  Proceedings 
were  suspended  until  20  minutes  after  nine  o^clock^  when  the  plaintiff 
exhibited  his  declaration  for  goods  sold,  and  for  work  done,  and  called 
two  witnesses,  who  were  sworn  and  examined  in  support  of  his  declara- 
tion. After  those  witnesses  were  examined,  it  then  being  30  minutes 
after  nine  6* clock j  the  defendant  appeared,  and  asked  leave  to  plead  the 
general  issue  to  the  declaration,  and  offered  to  pay  all  costs  in  the  suit. 
The  plaintiff  objected,  and  the  justice  overruled  the  application.  The 
defendant  then  offered  to  show  a  settlement  between  him  and  the  plain- 
tiff, and  to  prove  the  same  by  the  witnesses  who  had  already  been  ex- 
amined. The  plaintiff  still  objected,  and  the  justice  ruled  that  the  de- 
fendant might  cross-examine  the  plaintiff's  witnesses  in  mitigation  of 
damages,  but  no  further. 

Further  evidence  was  introduced,  and  a  judgment  rendered  for  the 
plaintiff.  The  judgment  was  reversed  on  certiorari,  whereupon  the 
plaintiff  sued  out  a  writ  of  error  to  the  supreme  court.  That  court,  per 
Nelson,  J.,  delivered  their  opinion  upon  the  question  involved  in  the 
facts  above  stated,  as  follows  :  ^'  In  the  enactments  of  the  revised  stat- 
utes relative  to  justices'  courts,  it  is  provided,  that  at  the  time  of  the^r5^ 
appearance  of  the  parties  before  the  justice,  either  upon  the  return  of 
process  or  their  voluntary  appearance  to  join  issue,  the  pleadings  of  par- 
ties shall  he  made^  and  the  issue  joined  ;  and  where  both  parties  have 
appeared,  an  issue  shall  be  joined  before  any  adjournment  shall  be  had, 
except  in  the  case  of  a  warrant.  (2  R.  S.  233,  §  47 — p.  165,  of  2d  ed.) 
Though  this  section  may  not  be  deemed  imperative  to  the  extent  of  ex- 
cluding the  indulgence  granted  to  the  defendant  in  the  cases  decided  un- 
der the  old  law,  (15  John.  86,  16  id.  180,  19  id.  390,  20  id.  309,  8 
Cowen,  87,  1  Wen.  147,)  yet  such  would  seem  to  be  the  fair  import  of 
it;  and  I  am  inclined  to  think,  that  as  it  will  bear  this  construction,  it 
will  be  for  the  convenience  of  parties,  and  in  furtherance  of  justice,  to 
follow  it.  Most  of  the  cases  above  referred  to,  are  departures  from  the 
decision  in  Snell  v.  Loucks,  (11  John.  69,)  which  was  made  under  the 
old  law,  and  contains  the  true  exposition  of  the  statute,  in  connection 
with  general  rules  and  practice  in  the  conduct  of  judicial  proceedings. 
That  case  decided  that  where  the  summons  was  personally  served  upon 
the  defendant,  and  he  did  not  appear  on  the  return  day  and  plead  before 
the  adjournment,  it  was  afterwards  too  late ;  and  he  could  only  give 
evidence  in  mitigation  of  damages.  The  case  of  Sweet  v.  Coon,  (15 
John.  86,)  decided  that  the  defendant  may  plead  if  he  appears  and  offen 
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to  make  his  defence  before  the  court  have  entered  upon  the  trial  of  the 
merits.  The  defendant  in  that  case  appeared  on  the  return  of  the  sbb- 
mons,  while  the  justice  was  making  an  entry  of  the  plaintiff  ^8  dcclaia- 
tion  :  confining  the  decision  to  the  facts  of  that  case,  it  is  unexceptioot- 
ble.  In  Atwood  v.  Austin,  (16  John.  180,)  it  was  held,  that  if  the  de- 
fendant appeared  at  the  close  of  the  plaintiff's  evidence  on  the  trial,  he 
should  be  allowed  to  go  into  his  defence.  Issue  had  been  joined  at  i 
previous  day,  and  I  see  no  objection  to  that  case.  Then  came  Bowm 
V.  Bell,  (19  John.  390,)  which  decides  that  a  defendant  is  in  season  vbo 
appears  at  a  day  to  which  a  cause  is  adjourned  for  the  accommodatiai 
of  the  plaintiff  or  justice,  and  offers  to  plead  and  go  into  his  defence,  al- 
though he  was  personally  served  with  the  summons,  and  neglected  to 
appear  at  its  return.  This  case  is  directly  opposed  to  Sneil  v.  Loucks, 
and  with  great  deference,  in  my  opinion,  is  unjust  towards  the  plaictiC 
The  defendant  not  appearing  on  the  return  of  t.he  summons,  the  plaiatif 
at  the  adjourned  day  was  not  bound  to  anticipate  and  prepare  for  acoa- 
tested  trial ;  and  to  permit  the  defendant  to  have  the  benefit  of  a  trial 
under  such  circumstances,  is  allowing  him  to  take  advantage  of  his  on 
negligence  to  the  prejudice  of  another.  The  case  of  Lowther  v.  Craii- 
mie,  (8  Cowen,  87,)  apparently  followed  Bowen  v.  Bell,  with  the  qnali- 
fication  that  the  defendant  was  required  to  pay  the  costs  of  the  adjourn* 
ment,  and  all  subsequent  proceedings.  This  mitigated  considerably  the 
hardship  of  the  case  as  it  respected  the  plaintiff,  but  did  not  remedy  the 
whole  evil ;  to  do  which,  the  defendant  should  have  been  required  to 
assent  to  a  further  adjournment,  as  the  first  adjournment  had  eidiaastcd 
the  plaintiff's  privilege  in  that  respect.  Lowther  t.  Crummie  wast 
hard  case,  as  the  defendant  appeared  on  the  day  of  the  return  of  the 
summons,  before  the  plaintiff  had  gone  away,  and  offered  to  plead, 
which  was  denied  him.  Had  the  judgment  been  reversed  for  such  re- 
fusal, I  would  have  been  better  satisfied  with  the  decision. 

'^To  allow  a  defendant  to  come  in  on  the  adjourned  day,  and  plead 
and  go  into  his  defence,  even  with  the  qualification  in  Lowther  r.  Crua- 
mie,  and  with  the  addition  suggested  above,  would  tend  to  encoorafr 
negligence  on  the  part  of  the  defendant,  and  to  promote  delay  and  cm- 
barrassment  as  to  the  plaintiff.  The  revised  statutes,  (2  R.  S.  233, 
§  46 — p.  165,  2d  ed.)  require  that  the  justice  shall  wait  for  the  parties 
one  hour  after  the  time  specified  in  the  summons  for  the  return,  unlcsi 
they  sooner  appear.  By  §  119,  p.  246,  (176,  2d  ed.)  judgment  of  noa- 
suit  may  be  rendered  against  the  plaintiff  if  he  fail  to  appear  within  one 
hour  after  the  summons  is  returnable,  or  after  the  time  to  which  as  ad* 
journment  shall  have  been  made.     The  provisions  of  the  statute  are  very 
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specific  in  fixing  the  limit  of  indulgence,  as  to  time,  in  regard  to  either 
party  ;  but  rather  extend  it  beyond  the  former  practice. 

^^  From  a  careful  consideration  of  the  law  regulating  justices'  courts, 
and  especially  of  the  provisions  above  referred  to,  I  am  disposed  to  con- 
strue the  47th  section,  so  as  to  exact  the  attendance  of  the  parties  with- 
in the  time  limited  by  the  46th  and  119th  sections,  or  that  they  abide 
the  consequences  of  a  default,  unless  the  time  be  extended,  for  good 
reasons  at  the  discretion  of  the  justice,  which,  I  think,  he  may  exercise, 
notwithstanding  the  precision  of  these  sections.  The  statute  establishes 
the  general  rule,  not  to  be  departed  from,  except  to  promote  the  ends  of 
justice.  We  can  well  suppose  circumstances  which  would  justify  the 
justice  in  refusing  to  call  the  parties  exactly  at  the  expiration  of  the 
hour ;  his  own  business  sometimes  may  not  permit  him  to  do  so ;  he 
may  have  good  reason  to  believe  that  the  absent  party  will  soon  appear, 
&c.  A  reasonable  discretion  must  necessarily,  in  these  and  like  cases, 
be  extended  to  the  magistrate.  I  would  approve  of  the  qualification  to 
the  general  rule  contained  in  Sweet  v.  Coon,  and  allow  the  defendant  to 
plead,  if  he  appeared  on  the  return  of  the  summons  before  the  cause  is 
adjourned,  or  even  after,  if  the  plaintiff  was  still  present,  or  before  the 
plaintiff  had  closed  his  rase,  if  he  went  to  a  hearing  on  the  return  day. 
The  latter  indulgence  I  would  grant,  because,  if  the  plaintiff  came  pre- 
pared for  a  hearing  on  the  return  day,  he  must  have  prepared  under  the 
expectation  that  the  defendant  would  appear,  and  therefore  there  could 
be  no  great  inconvenience  in  permitting  the  defence.  The  case  of  At- 
wood  V.  Austin  I  think  unexceptionable,  and  am  of  opinion  it  should  be 
observed  in  proceedings  under  the  revised  statutes.  But  the  cases  of 
Bowen  v.  Bell  and  Lowther  v.  Crummie,  it  seems  to  me,  cannot  be  sus- 
tained under  the  present  law,  and  contain  nothing  desirable  to  retain  as 
general  rules  in  the  practice  of  justices'  courts. 

^^  The  case  under  consideration,  so  far  as  this  point  is  concerned,  falls 
under  one  of  the  qualifications  above  specified,  in  which  a  defendant 
should  be  admitted  to  plead,  and  the  defendant  therefore  should  have 
been  allowed  to  put  in  his  plea  and  go  into  his  defence." 

The  above  case  will  be  sufficient  upon  the  subject  under  considera- 
tion. There  is  hardly  any  conceivable  question  that  can  arise,  to  which 
the  reasoning  of  the  court  does  not  afford  a  ready  answer.  It  is  left, 
however,  to  the  discretion  of  the  justice,  as  to  what  will  amount  to  a 
sufficient  reason  for  delaying  to  call  the  cause  beyond  the  hour  given  by 
statute.  No  precise  rule  can  be  laid  down  on  this  subject ;  for  cases 
will  and  do  arise,  presenting  circumstances  so  various  as  to  preclude 
the  possibility  of  establishing  a  uniform  regulation  by  which  justices 
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Any  one  may  appear  in  proper  person,  except  infants,(^)  and  corpc 
rations  aggregate.(^)  The  former  must  appear  by  next  friend  or  guar- 
dian ;(t*)  the  latter  by  attorney,  appointed  under  their  corporate  seal.(9) 
Idiots  must  appear  in  person  :{w)  but  a  lunatic,  of  full  age,  may  appear 
either  in  person  or  by  attorney  ;(x)  and  the  court,  on  motion  of  the 
plaintiff,  will  appoint  an  attorney  to  appiear  and  defend  for  him.(y)  If 
he  be  an  infant,  he  must  appear  by  next  friend  or  guardian,  the  same  as 
an  infant  in  other  cases. (z)  A  married  woman ^  when  she  appears  alone, 
must  appear  in  person  ;  but  where  husband  and  wife  sue  or  are  sued,  he 
may  retain  an  attorney  for  them  both  ;(a)  and  where  an  infant  sues  as 
co-executor  with  another,  the  executor  of  full  age  may  retain  an  attor- 
ney  for  both.(&)  But  where  an  infant  defendant  is  sued,  a  guardian 
must  be  appointed  for  him  by  the  justice,  on  the  return  of  the  process ; 
and  this,  whether  he  be  sued  alone  or  with  others ;  and  if  this  be  not 
done,  the  judgment  will  be  reversed,  not  only  as  to  the  infant,  but  such 
defendants  of  full  age  as  were  joined  with  him  ;(c)  otherwise,  howerer, 
in  the  case  of  an  idiot  defendant  appearing  by  attorney.(d)  If  an  infant 
plaintiff  appear  by  attorney,  it  must  be  pleaded  in  abatement,  and  is  not 
a  ground  of  nonsuit  at  the  triaL(e)  It  also  seems,  that  in  an  action 
against  husband  and  wife,  the  wife,  being  under  age,  must  appear  by 
guardian.(/) 

An  appearance  of  some  kind,  by  the  plaintiff,  is  essential  to  authorize 
the  justice  to  proceed  and  give  judgment  in  his  favor,  unless  such  ap- 
pearance is  waived  by  the  opposite  party.  If  the  defendant  object  the 
plaintiff's  non-appearance,  the  justice  cannot  render  a  judgment  in  his 


($)  See  Tidd,  69»  70,  and  cases  them  (y)  18  John.  184. 
cited.  2  John.  192.  8  id.  418.  3  id.  (z)  Ante,  p.  300. 
437.    See  also  2  R.  S.  164,  §  39.  (a)  See  Dunl.  Pnc.  86. 


(0  Tidd,  63.    Co.  litt.  66,  b.  (6)  Saund.  212,  213,  n.  6. 

(tf)  Tidd,  69,  70,  and  cases  there  ci^        (e)  2  John.  192.    8  id.  4ia    11  id. 

ted.    2  R.  S.  164,  §  40,  42.  460.    14  id.  4lt.    Stond.  212.  a. 
(v)  Tidd,  63.  (d)  Saand.  336. 

(to)  Tidd,  68.    Ante,  p.  300.  ( s)  7  John.  373. 

(x)  Ante,  p.  300.  (/)  2  Lev.  88. 
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favor,  even  upon  confession.(g)  If  the  plaintiff  fail  to  appear  on  the  re- 
turn day  of  the  process,  or  on  the  adjourned  day,  within  the  hour  limit- 
ed by  the  statute,  it  is  the  duty  of  the  justice  to  enter  a  judgment  of  non- 
suit against  him,  with  costs.(A)  It  was  said,  in  the  first  edition  of  this 
work,  pp.  291,  630,  that  a  judgment  by  confession  would  be  erroneous, 
if  taken  in  the  absence  of  the  plaintiff.  The  case  there  cited,  in  sup- 
port of  this  proposition,  can  hardly  be  said  to  sustain  it  to  the  full  ex- 
tent. There  is  no  doubt  as  to  the  correctness  of  the  general  rule,  that  a 
judgment  would  be  erroneous,  if  rendered  in  favor  of  a  party  not  appear- 
ing in  the  suit ;  but  the  rule  should  be  taken  with  the  qualification,  that 
such  absence  may  be  waived  by  the  party  against  whom  the  judgment 
is  entered.  The  case  referred  to  was  this :  Shed  sued  J.  &  A.  Sprague 
on  a  note,  by  warrant.  The  plaintiff  did  not  appear,  but  one  of  the  de- 
fendants, A.  S.,  did  appear.  On  the  note  was  endorsed  a  request  by  the 
defendants  to  enter  judgment  against  them.  A.  S.  objected  to  having 
judgment  entered,  and  demanded  a  trial ;  but  the  justice  refused,  and 
gave  judgment  against  both  defendants,  upon  a  mere  comparison  of  the 
signature  to  the  endorsement  with  that  to  the  note,  neither  of  which  was 
proved  to  be  genuine.  The  judgpaent  was  reversed  by  the  supreme 
court,  upon  two  grounds  :  1st,  that  by  the  plaintiff's  not  appearing,  the 
suit  was  discontinued  ;  and  2dly,  that  the  signature  to  the  note,  or  con- 
fession should  have  been  proved.  The  remarks  of  the  court  in  regard 
to  the  first  point  are  general,  and  would  apply  to  all  cases,  if  the  facts 
of  the  case  in  which  the  decision  was  made  were  not  taken  into  consid- 
eration. The  non-appearance  of  the  plaintiff  was  expressly  objected  by 
one  of  the  defendants,  and  a  trial  demanded.  Of  course,  there  was  no 
waiver  of  appearance.  But  suppose  both  of  the  defendants  had  appear- 
ed, and,  in  the  absence  of  the  plaintiff,  had  signed  a  written  confession 
of  judgment ;  could  they  afterwards  have  availed  themselves  of  the  non- 
appearance of  the  plaintiff  as  a  ground  of  error  ?  Certainly  not ;  for 
their  act  of  appearing  and  confessing  judgment,  without  objection,  would 
have  been  construed  into  a  waiver  of  the  plaintiff's  appearance.  If  I 
give  a  note  to  a  justice,  and  direct  him  to  issue  a  summons  upon  it,  which 
he  does,  and  on  or  before  the  return  day,  the  defendant  goes  before  him, 
and  in  my  absence  confesses  judgment  for  the  amount  due ;  the  judg- 
ment would  unquestionably  be  valid.  Such  is  the  every  day  practice ; 
and  as  it  is  sanctioned  by  custom,  so  would  it  undoubtedly  be  by  the 
law.  But  suppose  I  obtain  a  summons  from  a  justice  without  delivering 
him  any  bill  or  statement  of  my  demand,  and  the  defendant  appears  be- 

(;)  9  John.  140.  (h)  2  R.  S.  176,  §  119. 
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r  :r«-  ^^scnce  confesses  judgment  for  the  amoant  whici 

^  :i--  .ue.     Would  such  a  judgment  be  binding  upon  me, 

--    -ii  that  my  demand  is  larger  than  the  judgment  ccHh 

•:•  •  n  any  event  ?     Certainly  not.     I  have  given  the  jus- 

• .  -itlier  express  or  implied,  to  take  a  judgment  by  cca- 

zpress  authority,  by  directing  him,  in  so  many  words,  to 

-^lon  for  a  certain  amount ;  and  no  implied  authority,  by 

.     .  -:    :im  the  note,  or  bill,  or  other  statement  of  the  amoan: 

-       -  -uch  a  case,  I  would  undoubtedly  have  a  right  to  disaTOT 

^  -  ..  is  void  for  want  of  jurisdiction,  and  proceed  to  the  collet- 

.^    iteEiiand.^  But  the  defendant  could  not  do  this,  if  I  chose  to 

.^  -n  ceeiiings,  for,  as  stated  ante,  pp.  40,  41,  although  consent 

•  :>  d  -eaeral  rule,  confer  jurisdiction,  yet  it  will  do  so,  in  regard 

t.  n/4  jf  the  parties. 

c  ;t  .sv>ns  above  stated,  no  judgment  can  be  rendered  m  favor 
until  he  actually  appear  in  some  form  to  demand  suck 
ts^,  indeed,  the  plaintiflF  should  appear  and  discontiniK 
1    r  btfcome  nonsuit,  and  consent  that  a  judgment  be  entered 
.:: :  which  would  be  considered  a  waiver  of  the  defendant's ap- 
V:kI  the  section  of  the  statute  authorizing  a  judgment  of  nou- 
ua  cases,(f)  should  be  taken  with  the  qualification,  that  if  the 
.0  not  appear,  no  judgment  can  be  entered  in  his  favor,  unless 
I  d  jce  is  in  some  way  waived  by  the  plaintiff.     A  judgmem 
t  rdf  rtd  against  a  defendant,  until  he  appear  in  proper  form, 
v%-.>  casts;  these  are  upon  the  return  of  a  summons  personally 
a  auuhment  duly  executed,  (and,  in  the  latter  case,  if  unutr 
.«. .  >^>nuient  act,  the  issuing  and  return  of  a  summons  u|)on  a 
.  ^^  iirdchment  not  personally  served,(J)  against  a  defendant 
:^  i;  >v  law  to  appear  in  proper  person  or  by  attorney.    If  the 
:..t?  not  this  right,  a  judgment  rendered  against  him,  even 
v  -ia.:.  on  summons  or  attachment,  will  be  reversed  on  certio- 
.^  >j.  a!J  a  justice  render  judgment  against  an  infant  defcn- 
V  au't.  upon  the  return  of  a  summons  personally  served  or 
..:.  .  vw'uted  against  him,  without  first  appobting  him  a  gnar- 
. ....  i:tvl  Jtrfend,  the  judgment  is  erroneous.(A)     Even  a  writ- 
^,.,,>^.a  •.  4  judgment  by  a  defendant  is  irregular,  unless  he  per- 
a  vvurt  before  the  justice  to  make  the  same.(/) 
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By  statute,  all  persons  of  full  age  may,  if  they  choose,  appear  in  this 
court  in  person  or  by  attorney,(m)  except  where  the  suit  is  commenced 
by  warrant,  which  is  returned  served ;  in  which  case,  the  appearance 
must  be  in  person. (n)  And  all  persons  are  capable  of  being  attorneys 
in  this  court,  as  well  as  to  transact  any  other,  the  private  business  of 
their  principal.  It  is,  therefore,  no  objection,  that  the  person  author- 
ized to  manage  a  cause  in  this  court  as  attorney,  or,  in  general,  to  trans- 
act any  other  business  for  the  principal,  is  an  infant,  married  woman,  a 
person  outlawed,  a  slave,  alien,  &c.(o)  But  there  is  an  exception  to  this 
rule  created  by  statute,(;p)  which  enacts,  that  the  constable  who  served 
either  the  original  or  jury  process  in  the  cause,  shall  not  appear  and  ad- 
vocate for  either  party  at  the  trial,  but  may  act  as  attorney  in  any  other 
stage  or  proceeding  in  the  cause.  He  may  appear  as  attorney,  and 
merely  join  issue,(j)  and  indeed  do  any  act  in  the  course  of  the  cause, 
except  appearing  and  advocating  at  the  trial ;  for  the  statute  applies  only 
to  an  appearance  at  the  time  of  the  trial, {r)  And  a  constable's  appear- 
ing on  the  trial  of  a  cause  as  the  attorney  of  a  plaintiff,  and  merely  prov- 
ing the  note  declared  on,  was  held  to  be  a  violation  of  the  statute,  al- 
though at  the  time  there  was  no  appearance  by  the  defendant  or  any  one' 
in  his  behalf.(5)  If  he  should  appear  and  advocate  at  the  trial,  the  par- 
ty employing  him  could  not  assign  this  for  error  on  certiorari,{t) 

This  authority,  to  appear  and  act  as  attorney,  may  be  either  written 
or  by  parol,  and  a  mere  verbal  request  for  that  purpose,  is  a  sufficient 
authority  to  appear  and  manage  the  cause,  though  not  to  release  the  in- 
terest of  a  witness  ;{u)  in  order  to  this,  the  authority  should  be  special, 
and  under  seal.  And  the  attorney  is  not  interested  in  the  cause,  so  as 
to  prevent  his  being  a  witness ;  and  he  may,  therefore,  himself  be  sworn 


(m)  2  R.  S.  164,  §  39,  41.  (r)  Id.  352,  353.    See  also  the  words 

(n;  Id.  §  41.  of  the  statute  cited  in  the  text 

(o)  See  Bac.  Abr.  tit  Attorney.  2        («)  11  Wen.  7a 

R.  S.  IW,  §  44.  (0  5  John.  353. 

(p)  Id.  (u)  11  id.  464.    1  Oowen,  113.    I4. 

ig)  9  John.  354.  256.    2  id.  421. 
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fore  him,  anS  in  my  absence  confesses  judgment  for  the  amoant  vkidi 
he  declares  to  be  my  due.  Would  such  a  judgment  be  binding  upon  me, 
provided  it  turns  out  that  my  demand  is  larger  than  the  judgment  con- 
fessed, or,  indeed,  in  any  event  ?  Certainly  not.  I  have  given  the  jos^ 
tice  no*authority,  either  express  or  implied,  to  take  a  judgment  by  con- 
fession. No  express  authority,  by  directing  him,  in  so  many  words,  to 
receive  a  confession  for  a  certain  amount ;  and  no  implied  authority,  bj 
leaving  with  him  the  note,  or  bill,  or  other  statement  of  the  amount 
claimed.  In  such  a  case,  I  would  undoubtedly  have  a  right  to  disavow 
the  judgment  as  void  for  want  of  jurisdiction,  and  proceed  to  the  collec- 
tion of  my  demand.*  But  the  defendant  could  not  do  this,  if  I  C|hose  to 
affirm  the  proceedings,  for,  as  stated  ante,  pp.  40,  41,  although  consent 
will  not,  as  a  general  rule,  confer  jurisdiction,  yet  it  will  do  so,  in  regard 
to  the  person  of  the  parties. 

For  the  reasons  above  stated,  no  judgment  can  be  rendered  in  favor 
of  a  defendant  until  he  actually  appear  in  some  form  to  demand  sock 
judgment ;  unless,  indeed,  the  plaintiff  should  appear  and  discontinue 
his  action  or  become  nonsuit,  and  consent  that  a  judgment  be  entered 
against  him  ;  which  would  be  considered  a  waiver  of  the  defendant's ap> 
pearance.  And  the  section  of  the  statute  authorizing  a  judgment  of  non- 
suit in  certain  cases,(i)  should  be  taken  with  the  qualification,  that  if  the 
defendant  do  not  appear,  no  judgment  can  be  entered  in  his  favor,  unless 
his  appearance  is  in  some  way  waived  by  the  plaintiff.  A  judgment 
cannot  be  rendered  against  a  defendant,  until  he  appear  in  proper  form, 
except  in  two  cases  3  these  are  upon  the  return  of  a  sqmmons  personally 
served,  or  an  attachment  duly  executed,  (and,  in  the  latter  case,  if  under 
the  non-imprisonment  act,  the  issuing  and  return  of  a  summons  upon  a 
return  of  the  attachment  not  personally  served ,(j)  against  a  defendant 
having  a  right  by  law  to  appear  in  proper  person  or  by  attorney.  If  the 
defendant  have  not  this  right,  a  judgment  rendered  against  him,  even 
upon  his  default,  on  summons  or  attachment,  will  be  reversed  on  certio- 
rari. Thus,  should  a  justice  render  judgment  against  an  infant  defen- 
dant on  his  default,  upon  the  return  of  a  summons  personally  served,  or 
an  attachment  executed  against  him,  without  first  appointing  him  a  guar- 
dian to  appear  and  defend,  the  judgment  is  erroneous. (A;)  Even  a  writ- 
ten confession  of  a  judgment  by  a  defendant  is  irregular,  unless  he  ptr- 
sonally  appear  in  court  before  the  justice  to  make  the  same.(/) 


(i)  2  R.  S.  176,  §  119.  (0  2  R.  S.  175,  §  114.    6  Jkha.  19S, 

r  n  Sess.  Laws  of  1831,  p.  404,  §  38w     127.    See  9  Cowen,  61.    16  Johm.  471 
(k)  See  cases  cited  in  last  note  (c). 
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By  statute,  all  persons  of  full  age  may,  if  they  choose,  appear  in  this 
court  in  person  or  by  attorney,(m)  except  where  the  suit  Is  commenced 
by  warrant,  which  is  returned  served ;  in  which  case,  the  appearance 
must  be  in  person. (ti)  And  all  persons  are  capable  of  being  attorneys 
in  this  court,  as  well  as  to  transact  any  other,  the  private  business  of 
their  principal.  It  is,  therefore,  no  objection,  that  the  person  author- 
ized to  manage  a  cause  in  this  court  as  attorney,  or,  in  general,  to  trans- 
act any  other  business  for  the  principal,  is  an  infant,  married  woman,  a 
person  outlawed,  a  slave,  alien,  &c.(o)  But  there  is  an  exception  to  this 
rule  created  by  statute,(/7)  which  enacts,  that  the  constable  who  served 
either  tlie  original  or  jury  process  in  the  cause,  shall  not  appear  and  ad- 
vocate for  either  party  at  the  trial,  but  may  act  as  attorney  in  any  other 
stage  or  proceeding  in  the  cause.  He  may  appear  as  attorney,  and 
merely  join  issue,(9)  and  indeed  do  any  act  in  the  course  of  the  cause, 
except  appearing  and  advocating  at  the  trial ;  for  the  statute  applies  only 
to  an  appearance  at  the  time  of  the  triaL{r)  And  a  constable's  appear- 
ing on  the  trial  of  a  cause  as  the  attorney  of  a  plaintiff,  and  merely  prov- 
ing the  note  declared  on,  was  held  to  be  a  violation  of  the  statute,  al- 
though at  the  time  there  was  no  appearance  by  the  defendant  or  any  one 
in  his  behalf. (s)  If  he  should  appear  and  advocate  at  the  trial,  the  par- 
ty employing  him  could  not  assign  this  for  error  on  certiorari.{t) 

This  authority,  to  appear  and  act  as  attorney,  may  be  either  written 
or  by  parol,  and  a  mere  verbal  request  for  that  purpose,  is  a  sufficient 
authority  to  appear  and  manage  the  cause,  though  not  to  release  the  in- 
terest of  a  witness  ;{u)  in  order  to  this,  the  authority  should  be  special, 
and  under  seal.  And  the  attorney  is  not  interested  in  the  cause,  so  as 
to  prevent  his  being  a  witness ;  and  he  may,  therefore,  himself  be  sworn 


(m)  2  R.  S.  164,  §  89,  41.  (r)  Id.  352,  353.    See  also  the  words 

(n)  Id.  §  41.  of  the  statute  cited  in  the  text 

(o)  See  Bac.  Abr.  tit.  Attorney.  2        (« )  11  Wen.  7a 

R.  S.  IW,  §  44.  (0  5  John.  353. 

(p)  Id.  (tf)  11  id.  464.    1  Oowen,  118.    14- 

ig)  9  John.  354.  256.    2  id.  421. 
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to  prove  his  right  or  authority  to  appear,  upon  the  opposite  party  ob- 
jecting that  he  has  no  power.  On  the  return  of  a  summons.  A.,  asit- 
toiney  for  the  plaintiff,  but  without  haying  proved  his  authority  as  $««!, 
declared  upon  a  note  payable  to  the  latter,  which  he  produced.  A.beia| 
sworn  generally  in  the  cause  testified,  among  other  things,  that  the  noce 
was  left  with  him  for  collection.  This  was  held  sufficient  evidence  of  kis 
right  to  appear  as  the  plaintiff's  attorney ;  inasmuch  as  a  geoenl  cr 
thority  to  collect,  implies  an  authority  thus  to  appear.(4) 

Where  the  power  of  attorney  was  in  writing,  and  the  attorney  naiacu 
in  it  was  himself  the  only  subscribing  witness  to  the  execution  thereoi. 
it  was  held,  that  he  was  competent  to  prove  his  own  authorxty,{p)  b* 
deed,  we  shall  see  hereafter,  that,  being  the  only  subscribing  witness* k 
was  therefore  the  only  person  who  could  have  proved  such  power,  vkV 
it  was  within  the  power  of  the  party  to  procure  his  attendance  upoa  tk 
trial  ;(tc)  andj  if  the  objection  of  a  want  of  power  be  raised  by  the  cy- 
posite  party,  the  authority  of  the  attorney  to  appear  must  be  proved, ib 
same  as  any  other  fact  in  the  course  of  the  trial ;  and  the  mere  proikf- 
tion  of  a  written  power,  unless  its  execution  is  admitted,  or  the  ll^iui 
proof  thereof  waived  by  the  party  having  a  right  to  object  to  its  ssS- 
ciency,  will  not  be  enough,  without  proving  its  due  execution  In  the  tf- 
dinary  mode  of  proving  other  written  instruments,  which  we  shall  ccs- 
sider  when  we  come  to  speak  of  evidence. (x) 

Ordinarily,  proof  of  the  authority  of  the  person  claiming  to  appeir  fcr 
a  party,  is  required  by  the  justice.  This  is  not  however  necessary,  ex- 
cept  the  other  party  objects  the  want  of  authority ,(y)  unless  there  is  »o 
appearance  on  the  part  of  the  opposite  party,  in  which  case,  proof  4 
authority  should  always  be  required.  The  reason  of  this  is,  thai  if  i 
party  who  is  present,  and  able  to  avail  himself  of  an  objection,  doioC 
make  it,  his  silence  is  construed  into  an  admission,  or  at  least  a 
of  the  proof.  If  he  be  not  present}  he  is  not  in  a  situation  to  waive 
irregularity,  and  the  party  is  therefore  bound  to  comply  with  the  reqji- 
sitions  of  the  statute ;  and  if  he  do  not,  the  opposite  party  may  ami 
himself  of  the  omission,  on  appeal  or  certiorari. (2)  In  one  case,  vbrrc 
neither  party  appeared  in  person,  and  no  proof  of  authority  was  reqcrri 
by  either  attorney,  and  no  objection  made,  it  was  held,  (judgment  liv- 
ing been  rendered  against  the  defendant,  who  sued  out  a  certiorari  b- 


(v)  15  John.  246.    1  Cowen,  113.    Id.        (x)  14  John.  969,  370. 
6.    2  id.  421.  \y\  15  Wen.  652. 

(w)  See  post,  Evidence.  {x)  See  13  id.  85. 

C4)  McMinn  v.  Richtmyer,  (3  Hill,  236.) 
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sisting  upon  a  reversal,  on  the  ground  that  certain  objections  raised  by 
his  attorney  before  the  justice  were  overruled  by  him,)  that  the  omission 
to  object  the  want  of  authority  amounted  to  au  admission  of  the  opposite 
attorney's  right  to  appear. (a) 

A  justice  has  no  right  to  admit  an  attorney  to  appear  upon  his  own 
knowledge  of  his  authority ;  so  held,  where  the  plaintiff,  being  sick  and 
unable  to  attend,  sent  for  the  justice  and  requested  him  to  permit  a  third 
person  to  appear  for  him  on  the  trial,  which  the  justice  permitted,  with- 
out any  evidence  of  his  authority. (6) 

Neither  has  a  justice  a  right  to  allow  an  appearance  by  an  attorney 
upon  information  received  out  of  court  as  to  the  attorney's  authority. 
Accordingly,  a  justice  having  acted  upon  the  oath  of  the  plaintiff's  at- 
torney, taken  in  the  absence  of  the  defendant,  and  before  the  hour  at 
which  he  was  summoned  to  appear,  it  was  held  erroneous.(5) 

The  authority  should,  in  general,  be  clearly  proved  ;  though  where  a 
father  offered  to  appear  for  his  son,  the  defendant,  slight  proof  was,  in 
consideration  of  their  relationship,  held  sufficient ;  as  proof  that  the  son, 
in  conversing  about  the  trial,  told  his  father  he  must  be  there^  but  noth- 
ing was  said  about  the  defendant's  being  absent,  or  his  father's  acting 
for  him.(c) 

With  regard  to  the  form  of  the  warrant  of  attorney,  it  may  be  either 
generalj  to  prosecute  or  defend  all  actions,  or  particulary  to  prosecute 
or  defend  a  single  action  or  actions,  mentioned  therein. 

FORM  OF  A  WARRANT  OF  ATTORNEY,  TO  PROSECUTE  A  SINGLE  ACTION. 

I  do  hereby  appoint  John  Styles,  my  attorney,  to  commence  and 
prosecute  in  my  name  and  behalf,  an  action  of  trespass  on  the  case  against 
Richard  Roe,  before  Ransom  Cook,  Esq.  one  of  the  justices  of  the 
peace  of  the  county  of  Saratoga,  or  tp  prosecute  any  such  action  already 
commenced  and  depending  before  the  said  justice ;  and,  in  his  discre- 
tion, to  do,  execute,  suffer,  and  receive,  all  acts,  deeds,  and  things,  in 
my  name,  touching,  or  in  any  way  relating  to  the  conducting  and  prose- 
cution thereof  to  judgment,  execution  and  final  collection,  or  discharge, 
which  I  might  or  could  do,  execute,  suffer,  or  receive,  in  my  proper  per- 


(a)  See  13  Wen.  85.  (c)  1  id.  113. 

(b)  2  Cowen,  429. 

(5)  Far  BrOMon,  J.,  fWnniog  v.  Trowbrid^,  (5  Hill,  428.)  Whether  aii  aii^ 
thority  to  appear  for  another  in  a  justice's  court  cAn  be  delegated  by  the  attomev^ 
onlett  the  power  of  delegation  be  expressly  conferred  ?  Quere.  (See  note  {a)  id.} 
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son  ;  and  to  settle  or  compound  such  acition.     Witness  mj  hand  and 
seal,  the  1st  day  of  September,  A.  D.  1844. 

James  Jackson,  [l.  s.] 

Sealed  and  delivered^ 
in  presence  of 

John  Doe. 


FORM   OF  A  WARRANT  OF  ATTORNEY,  TO  DEFEND  A  PARTICULAR   ACTIOI. 

I  do  hereby  appoint  John  Styles,  my  attorney,  to  defend,  in  &j 

name  and  behalf,  an  action  of  trespass  on  the  case,  to  be  commeDced 

against  me  by  James  Jackson,  before  Ransom  Cook,  Esq.  one  of  tke 

justices  of  the  peace  of  the  county  of  Saratoga,  or  to  defend  any  sQd 

action  already  commenced  and  depending  before  the  said  justice ;  and, 

in  his  discretion,  to  do,  execute,  suffer,  and  receive  all  acts,  deeds  vni 

things,  in  my  name,  touching  the  defence  thereof,  or  in  any  way  relatiiig 

thereto,  or  touching,  or  in  any  way  relating  to  the  collection  or  do- 

charging  of  any  judgment  which  may  therein  be  rendered  in  my  faror, 

or  for  the  compounding  and  discharging  such  action,  which  I  might  or 

could  do,  execute,  suffer  or  receive  in  my  proper  person.     Witness  mj 

hand  and  seal,  the  1st  day  of  September,  A.  D.  1844. 

Richard  Ro£.  [l.  s.] 

Sealed  and  delivered^ 
in  presence  of 

John  Doe. 

The  above  warrants  of  attorney  may  be  framed  so  as  to  authorize  the 
prosecution  or  defence  of  any  number  of  actions,  either  commenoed.  or 
to  be  commenced  ;  or  the  warrant  of  attorney  may  be  drawn  in  the  fol- 
lowing general  forms.  The  power  will  then  answer  the  same  purposes 
as  the  above,  and  be  much  more  extensive  in  its  operation,  should  tks 
become  necessary.  It  is  advisable  to  adopt  the  following  forms,  there- 
fore, in  all  these  cases,  not  merely  on  account  of  their  greater  brevity, 
but  because  their  general  language  will  save  the  danger  of  a  mistake  is 
particulars,  as  to  the  nature  of  the  action,  the  justice,  parties,  &g.  which 
would  render  the  preceding  warrants  altogether  inoperative. 

FORM  OF  A   GENERAL   WARRANT   TO   PROSECUTE. 

I  do  hereby  appoint  John  Styles,  my  attorney,  for  me  and  in  mj 
name,  to  prosecute  any  action  or  actions  to  be  commenced  by  him,  or 
now  depending  before  any  justice  of  the  peace  of  the  state  of  New-Toikf 
against  any  person  or  persons  whomsoever,  in  my  favor,  either  sevoaDj 


OF  APPEARANCE  BY  ATTORNEY.  593 

or  jointly  with  any  other  person  or  persons ;  and  in  his  discretion  to  do, 
execute,  suffer  and  receive  all  acts,  deeds  and  things,  which  he  shall 
deem  necessary  for  the  effectual  prosecution  thereof  to  judgment,  exe- 
cution and  final  collection,  or  discharge,  which  1  might  or  could  do, 
execute,  suffer  or  receive,  in  my  proper  person  ;  and  also  in  his  dis- 
cretion, to  settle,  or  compound,  any  such  action  or  actions.  Witness 
my  hand  and  seal,  the  1st  day  of  September,  A.  D.  1844. 

James  Jackson,  [l.  s.] 

Sealed  and  delivered^ ) 
in  presence  of       ) 

John  Doe. 

0 

FORM   OF   A    GENERAL   WARRANT   TO   DEFEND. 

I  do  hereby  appoint  John  Styles,  my  attorney,  for  me  and  in  my 
name,  to  defend  any  action  or  actions,  to  be  commenced,  or  now  de- 
pending, against  me,  either  severally  or  jointly  with  any  other  person  or 
persons,  by,  or  in  behalf  of  any  person  or  persons  whomsoever,  before 
any  justice  of  the  peace  of  the  state  of  New- York  ;  and  in  his  discretion, 
to  do,  execute,  suffer  and  receive  all  acts,  deeds  and  things,  which  he 
shall  deem  necessary,  for  the  effectual  defence  thereof,  and  the  collec- 
tion or  discharge  of  any  judgment  or  judgments,  which  may  be  therein 
rendered  in  my  favor,  which  I  might  or  could  do,  execute,  suffer,  or  re- 
ceive, in  proper  person,  and  also,  in  bis  discretion,  to  settle  or  compound 
any  such  action  or  actions.  Witness  my  hand  and  seal,  the  first  day  of 
September,  A.  D.  1844. 

Richard  Roe.  [l.  s.] 

Sealed  and  delivered^ ) 
in  presence  of        ) 

John  Doe. 

The  execution  of  the  warrant  of  attorney  may  be  proved,  as  before 
remarked,  by  the  attorney  hiD&self,if  he  be  the  subscribing  witness,  or  if 
there  be  none  ;  or  it  may  be  proved  by  any  person  in  the  same  way  that 
other  written  instruments  are  proved.  It  frequently  happens,  however, 
that  persons  are  desirous  of  appointing  attorneys  residing  at  a  distance, 
and  who  are  unacquainted  with,  and  have  no  evidence  of,  their  hand- 
writing. To  remedy  the  inconvenience  of  obtaining  proof  in  such  cases, 
an  act  was  passed  in  1831,(rf)  by  which  it  is  provided,  that  "  any  writ- 


(d)  Sess.  Laws  of  1831,  p.  366. 
Vol.  I.  76 
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ten  authority  to  appear  by  attorney  in  a  justice's  court  may  be  acknow- 
ledged before  any  judge  of  the  county  courts,  justice  of  the  peace,  or 
commissioner  of  deeds  ;  and  such  authority,  purporting  to  ba^e  been  so 
acknowledged,  shall  be  received  as  prima  facie  eyidence  of  such  au- 
thority in  any  justice's  court  in  this  state.  The  fee  for  such  acknov- 
ledgment  shall  be  twenty-five  cents,  and  the  officer  shall  not  take  the 
same  unless  he  shall  know  the  person  making  it  ;  and  the  certificate  of 
such  acknowledgment  shall  state  that  the  officer  knows  such  person." 

In  order  to  a  compliance  with  this  act,  whenever  a  resort  to  its  pro- 
visions is  thought  necessary,  the  following  form  of  certificate  of  acknow- 
ledgment may  be  endorsed  on  the  warrant  of  attorney,  the  forms  of 
which  we  have  just  given  : 

FORM  OF  CERTIFICATE  OF  ACKNOWLEDGMENT,  TO  BE   ENDORSED    UPON   TBX 

WARRANT    OF   ATTORNEY. 

Oneida  County,  ss.  On  the  first  day  of  September,  1844,  James 
Jackson,  to  me  known,  came  before  me,  and  acknowledged  that  he  had 
made  and  executed  the  within  power  of  attorney. 

A.  B.,  Jtistice  of  the  Peace. 

A  warrant  of  attorney  executed  by  the  party  in  whose  name  the  suit 
is  prosecuted,  authorizes  an  appearance,  although  such  party  is  bat  a 
nominal  plaintiffs  and  not  the  party  in  interest,{e) 

The  foregoing  forms  authorizing  the  attorney  to  do  any  acty  fyc.  touck- 
ing  the  prosecution  or  defence  of  the  cause^  confer  a  power  which  it  ma- 
ny times  becomes  necessary  to  exercise,  in  the  course  of  a  prosecution 
or  defence,  and  which,  we  have  seen,  cannot  be  exercised,  under  a  mere 
parol  power  J  to  appear  and  conduct  the  suit ;(/)  I  mean  the  power  of 
releasing,  or  receiving  a  release  from  a  witness,  who  is  objected  to  for 
interest,  and  whose  competency  the  party  might  wish  to  restore  by  re- 
lease.(;§f)  The  form  of  this  release  will  be  given  when  we  come  to  the 
head  of  evidence.  Where  the  attorney  executes  it,  he  should  do  this  bj 
affixing  the  name  and  seal  of  his  principal,  and  it  should  be  drawn  in 
the  name  of  his  principal ;  and  where  he  receives  it,  the  release  should 
be  drawn  to  his  principal  by  name.(A)  In  both  instances,  it  should  be 
signed  and  sealed. 


(«)  14  Wen.  161.  (g)  11  John.  464. 

(/)  Ante,  589.    See  also  ante,  94.  (h)  Ante,  90. 
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SECTION    IV. 

OF  APPEAKANCE  BY  NEXT  F&IEND  OR  GUARDIAN. 

An  infant  under  the  age  of  twenty-one  years,  except  where  he  is  co- 
executor  plaintiff  with  others5(t)  cannot  appear  either  in  personj(J)  or 
by  attorney  ;(A;)  but  if  plaintiff,  he  must  appear  by  near^yWend,  (usually 
called  prochein  amt,)  or,  if  defendant,  he  must  appear  by  guardian. 
This  next  friend,  or  guardian,  must  be  appointed  by  the  court,  and  if 
judgment  go  against  an  infant,  without  such  appointment,  it  is  in  all 
cases  error,  (with  the  above  exception  of  co-executors,)  and  the  judg- 
ment will,  as  we  have  seen,(/)  be  reversed  on  certiorari^  from  this  single 
cause.  Any  person  of  full  age,  who  will  undertake  the  infant's  cause, 
may  be  appointed  his  prochein  amij  or  guardian.  But  as  the  prochein 
ami  is  liable  for  the  costs  recovered  against  the  plaintiff,  the  justice  ought 
to  be  satisfied  that  he  is  capable  of  binding  himself,  and  is  moreover  able 
to  pay  such  costs ;  for  an  infant  plaintiff  is  not  liable  for  costs.(m)  But 
this  is  otherwise,  with  a  guardian  for  the  defendant.  He  is  not  liable 
for  costs,  or  any  part  of  the  judgment  recovered  against  his  ward.  The 
infant  himself  is  liable  for  these.(n)  And  so  would  an  infant  plaintiff 
be  liable  on  the  same  principle,  upon  a  judgment  against  him  on  a  set- 
off, for  a  sum  of  money  besides  costs.  We  have  said  that  the  prochein 
ami  is  liable  for  costs.  But  how  is  the  defendant  to  collect  them  of 
him  ?  This  cannot  be  done  by  execution,  for  the  prochein  ami  is  not  a 
party.  In  the  supreme  court,  or  common  pleas,  it  is  done,  in  default  of 
his  paying  the  costs  on  demand,  by  committing  him  on  an  attachment, 
as  for  a  contempt  ;(o)  and  I  believe  this  is  the  only  mode  of  proceeding 
against  the  prochein  ami  himself.  The  mere  assent  of  the  prochein  ami 
to  become  so  on  the  infant's  petition,  and  his  consequent  appointment  by 
the  court,  does  not,  in  terms^  operate  as  a  contract  to  pay  costs  to  the 
defendant,  so  as  to  authorize  a  suit  for  the  costs,  in  this  point  of  view, 
although  the  statute  expressly  declares  that  he  shall  be  responsible  for 


(t)  2  Saund.  212,  213,  n.  6.  (m)  Cro.  Eliz.  33.    1  Str.  543,    2  id. 

in.  169.  708. 

192.  (n)  Dyer,  104.    1  Bulst.  189.    2  Str. 


0)9  John.  169.  708. 

(*)  2  id.  192.  (n) 

(0  Ante,  686.     But  see  11  Wen.  612,    1217. 


as  to  an  infant  joint  debtor.  (o)  See  Hullock's  L.  C.  224.    Grab. 

Prac.  2d  ed.  912. 
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the  costs,(p)  but  gives  no  power  to  the  justice  to  treat  their  non-pay- 
ment as  a  contempt,  to  issue  his  process  of  attachment  accordingly,  and 
commit  for  refusal  to  pay.  Courts  of  record  have  the  power,  and  some- 
times exert  it,  of  compelling  the  prochein  ami  to  give  security  for  costs 
to  the  defendant  ;{q)  and  where,  in  one  case,  the  prochein  ami  was 
shown  to  be  very  poor,  and  wholly  irresponsible  for  the  costs  of  the  suit, 
the  supreme  court,  on  motion,  stayed  the  plaintiff's  proceedings  until  a 
responsible  person  should  be  appointed. (r)  As  the  statute  declares  the 
prochein  ami  liable  for  costs,  and  prescribes  no  form  of  consent  to  re- 
ceive the  appointment,  I  can  see  no  objection  to  the  justice's  requiring 
from  him,  as  a  part  of  his  written  consent,  a  promise  or  covenant  to  the 
defendant,  obligating  himself  to  stand  accountable  to  the  defendant  for 
such  costs  as  shall  be  recovered  by  him  against  the  plaintiff.  This  is. 
perhaps,  not  strictly  necessary,  though  in  all  cases  advisable,  in  order  to 
avoid  all  question  in  regard  to  the  mode  of  enforcing  payment  by  the 
prochein  ami.  It  is  probable,  as  the  statute  defines  the  responsibility  of 
the  prochein  amij  that  a  mere  consent  to  act,  would  be  enough  ;  and 
that  a  suit  might  be  sustained  against  him  for  the  costs,  upon  that  consent, 
whether  it  contained  a  promise  to  pay  or  not.  However,  as  before  re- 
marked, the  promise  had  better,  in  all  cases,  be  made  a  part  of  the  coo- 
sent  ;  and  I  have,  therefore,  inserted  such  a  clause,  in  the  form  which  I 
have  given.  Should  the  prochein  ami  refuse  to  give  this  promise,  the 
justice  ought  not  to  issue  the  process  demanded. 

1  make  the  above  remarks,  and  shall  follow  them  up  in  the  form  of 
consent  which  I  give,  because  the  power  of  a  justice  to  appoint  a  pro- 
chein ami  is  given  by  statute  i{s)  and  there  can  be  no  doubt  be  has  a 
right,  in  the  execution  of  this  power,  to  see  that  the  person  who  volun- 
teers to  receive  this  appointment,  is  fully  and  effectually  subjected  to  its 
incidental  liabilities,  which  are  defined  by  the  same  statute,  whatever  the 
rule  may  be  with  regard  to  the  infant's  liability  for  costs,  and  whether 
judgment  may  go  against  him  for  such  costs,  or  not.  Of  this  there  is  no 
question  at  the  common  law ;  the  authorities  we  have  cited,  speak  a 
language  to  this  point,  which  precludes  all  possibility  of  doubt. (^)  Judg- 
ment cannot  be  rendered  against  an  infant  plaintiff  for  costs.  But  this  is 
the  language  of  the  common  law  only.  The  statute(u)  directs  a  judg- 
ment for  costs  in  all  casesy  against  the  losing  parly,  tcithout  exception. 
This  clause  has  generally  been  considered  as  not  yielding  to  the  excep- 
tions of  the  common  law  ;  and  the  better  opjnion,  perhaps,  is,  that  af\er 


(p)  2  R.  S.  164,  §  40. 

(q)  1  T.  R.  491. 

(r)  3  Wen.  424.     See  8  id.  369. 


C«).  2  R.  S.  164,  §  40. 
0  See  Hullock's  L.  C.  222  to  224. 
u)  2  R.  S.  177,  §  126. 


[ 
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^  prochein  ami  is  appointed  for  the  plaintiif,  judgment  may  go  against 
hitid  for  costs.  Even  at  common  law,  where  an  infant  plaintiff  was  taken 
in  execution,  and  committed  to  jail  for  costs,  the  court  refused  to  grant 
him  summary  relief,  and  held  that  his  only  remedy  was  by  writ  of 
error.(v)  So  in  proceeding  to  judgment  against  joint  debtors,  one  of 
whom  is  an  infant,  no  guardian  need  be  appointed.  The  words  of  the 
statute  concerning  joint  debtors  are  broad  and  unqualified,  and  no  exception 
is  made  in  favor  of  infants. (ix?)  The  proceedings  in  a  justice's  court  are 
to  be  regulated  entirely  by  the  act  conferring  its  jurisdiction,  and  where 
this  statute  speaks,  it  can  borrow  nothing  by  implication  from  the  com- 
mon law,  or  from  other  statutes  ;{x)  and  the  supreme  court  decided  that, 
in  all  suits  brought  under  the  old  ten  pound  act^  costs  were  given,  of 
course,  where  a  debt  or  damages  were  recovered. (a)  There  is,  there- 
fore, little  doubt  that  in  a  justice's  court,  judgment  may  go  against  an 
infant  plaintiff  for  costs  as  well  as  damages  i  and  that  the  defendant 
may  elect,  either  to  collect  them  of  the  infant  on  execution,  or  pursue 
the  prochein  ami^  when  he  becomes  regularly  bound  to  pay  the  same,  as 
he  might  do  any  other  collateral  security.  But  the  rule  is  otherwise  in 
courts  of  record,  where  if  an  infant  plaintiff  appear  by  attorney,  and  judg- 
ment be  rendered  against  him  for  costs,  on  a  writ  of  error  and  assign- 
ment of  infancy  by  him  as  error  in  fact,  the  judgment  will  be  reversed 
with  costs.(6)  The  prochein  ami  of  the  plaintiff  is  liable  to  the  justice 
for  his  fees,  to  the  same  extent  as  a  plaintiff  would  be  liable,  in  ordinary 
cases,(c)  and  an  action  of  assumpsit  will  lie  for  ihem,{d) 

If  an  infant  plaintiff  appear  by  attorney  or  in  person,  and  judgment 
be  for  him,  it  will  not  be  reversed  for  this  reason,  as  it  will  when  against 
him.(e)  But  this  is  otherwise  of  an  infant  defendant.  He  must  have  a 
guardian  in  all  cases,  or  he  may  get  rid  of  a  judgment  in  his  own  favor, 
upon  certiorari^  if  the  ceremony  of  this  appointment  be  omitted. (y) 

The  prochein  ami  must  be  appointed  before  issuing  the  process  ;{g) 
and  if  a  suit  should  be  commenced  by  an  infant  plaintiff,  without  the 
previous  appointment  of  a  prochein  ami^  and  this  should  be  pleaded  in 
abatement,  the  justice  would  be  bound  to  dismiss  the  suit,  (but  without 
costs  against  either  party  ;)  for  it  would  then  be  too  late  to  make  the 
appointment,  unless  by  consent  of  the  defendant. (A)     The  infant  should 


(u)  Str.  1217.    13  East,  6.  (c)  2E8p.  R.  473. 

(tu)  11  Wen.  612,  615.  (d)  Id. 

(x)  2  Caines,  134.    1  John.  Cas.  20.  (e)  7  John.  373.    See  1  Cowen,  33. 

»  Caineg,  694,  n.  S.  C.     1  John.  Cas.  228.  (/)  6  Wen.  626. 

1  Caines,  191.    4  John.  292.   14  id.  371.  (g)  2  R.  S.  164,  §  40.    12  Wen.  191. 

(a)  1  John.  317,  per  Kent,  Ch.  J.  {h)  See  id. 

lb)  13  Wen.  675.     See  Grah.  Prac.  2d 
«d.  911. 
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go  before  the  justice  with  some  responsible  person  who  will  coDseot  to 
act  as  his  next  friend;  and  on  application  and  consent  of  the  indmdial, 
which  consent  must  be  in  writing,  the  justice  will  appoint  him,  and  iisBe 
the  process.  The  mere  declaration  of  the  plaintiff  that  he  is  ai)  infant, 
is  enough  to  authorize  the  appointment  of  a  prockeiti  ami;  and  if  it 
should  turn  out  that  he  was  of  full  age,  still  there  would  be  do  irTeg^ 
larity,  for  the  justice's  decision  as  to  that  matter  would  be  held  coodi- 
sive.(t)  The  plaintiff  has  a  right  to  insist,  and  indeed  should  insistja 
his  own  safety,  upon  the  appointment  of  a  guardian  for  an  infant  def«s- 
dant,  unless  the  defendant  himself  request  it.  Upon  the  plaintiff's  ■^ 
tion,  therefore,  in  default  of  the  defendant's  nominating  a  guardian,  tk 
justice  should  order  the  defendant  to  appear  with  his  guardian,  and  iun 
him  duly  appointed  forthwith  ;  and  unless  he  do  so,  the  justice  niayif- 
point  any  other  person  for  him,  who  will  undertake  the  trust,  to  k 
teamed  by  himself  or  the  plaintiff.(j)  The  same  course  should  bepir 
sued  where  the  defendant  makes  default  upon  a  summons  or  attachoKOL 
i.e.  the  plaintiff  must  himself  in  such  case  see  that  some  person  is  ap- 
pointed guardian,  and  the  justice  ought,  in  these  cases,  to  appoint  tk 
nominee  of  the  plaintiff,  unless  he  have  some  one  better  at  hand,  wk 
will  undertake  it. (A;)  If  the  defendant  have  not  appeared  at  alK  oi 
course,  no  notice  to  him  to  appoint  a  guardian  is  necessary.  Tbe  fn- 
chein  ami  must  be  appointed  before  the  process  issues,  and  tbe  def<fi- 
dant's  guardian  should  be  appointed  on  the  return  of  the  process,  and  be 
fore  any  further  proceedings  are  had  ;  and  if  the  defendant  appear  ib 
person  or  by  attorney,  the  plaintiff  should  object  to  such  appearance, 
and  proceed  to  have  a  guardian  appointed  as  above  directed. (/) 

The  statute,  which  requires  that  an  infant  shall  appear  by  ntdjryai 
or  guardian^  does  not  prevent  the  employment  of  an  attorney  to  coadaci 
the  suit.  The  statute  was  not  intended  to  deprive  the  infant  of  the  pre- 
fessional  aid  of  an  attorney.(w) 


(t)  See  3  John.  437.  (*)  Id. 

(/)  Barnes,  418,  and  see  id.  413.    2  (0  Id. 

Saund.  117,  f.  n.  (1).    Str.  1076.  2  Wils.  (w)  See  11  Wen.  164. 
60.    7  Taunt.  488. 
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SECTION   V, 

HOW    A    PROCHEIN   AMI,   OR    NEXT    FRIEND    OF   PLAINTIFF,    IS    TO    BE 

APPOINTED. 

No  process  shall  be  issued  for  an  Infant  plaintiff,  nor  shall  any  issue 
joined  by  such  plaintiff  without  process  be  heard,  until  a  next  friend  for 
such  plaintiff  shall  have  been  appointed.  Whenever  requested,  the  jus- 
tice shall  appoint  some  suitable  person  who  will  consent  thereto  in  wri- 
ting, to  be  named  by  such  plaintiff,  to  act  as  his  next  friend  in  such  suit ; 
who  shall  be  responsible  for  the  costs  therein. (n)  The  names  of  guar- 
diauy  nextfriendj  and  prochein  amij  are  often  used  indiscriminately,  be- 
ing considered  synonymous  words.  The  term  next  friend  is  used  in  the 
statute,  which  is  nofhing  more  than  a  translation  of  the  French  words 
prochein  ami — a  legal  expression  still  generally  used  in  the  books.  The 
term  guardian  is  applied  to  one  who  is  appointed  to  appear  and  defend 
for  an  infant  defendant ;  and  the  statute  provides,  that  after  the  service 
and  return  of  process  against  an  infant  defendant,  the  suit  shall  not  be 
any  further  prosecuted,  until  a  guardian  for  such  defendant  be  appointed. 
Upon  the  request  of  such  defendant,  the  justice  shall  appoint  some  per- 
son who  will  consent  thereto  in  writing,  to  be  the  guardian  of  the  de- 
fendant in  the  defence  of  the  suit.  And  if  the  defendant  shall  not  ap- 
pear on  the  return  day  of  such  process ;  or  if  he  neglect  or  refuse  to 
nominate  such  guardian,  the  justice  may,  on  the  motion  of  the  plaintiff, 
appoint  any  discreet  person  as  such  guardian. (o)  The  consent  of  the 
next  friend  or  guardian  must  be  filed  with  the  justice,  and  the  gurdian 
is  not  liable  for  costs.(p) 

It  should  be  particularly  noticed,  that  if  the  suit  be  commenced  in  fa- 
vor of  an  infant  plaintiff  by  process^  a  prochein  ami  should  be  first  ap- 
pointed, that  is,  before  the  process  issues ;  if  commenced  by  the  joining 
of  issue  without  process^  the  appointment  may  be  made  at  any  time  be- 
fore trial.  The  consent  of  the  prochein  ami^  or  guardian,  should  be  in 
writing,  except  in  one  case,  and  that  is,  where  a  guardian  for  the  de- 
fendant is  appointed  on  motion  of  the  plaintiff.     In  this  case,  it  is  not 


[: 


n)  2  K.  S.  164,  §  40.  (p)  Id.  §  43. 

o)  Id.  §  42. 
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necessary  that  he  should  consent  in  writing,  although  it  would  be  wel! 
for  him  to  do  so.  A  simple  appointment  by  the  justice  would  probabiy 
be  sufficient,  which  should  be  noted  on  his  docket.  Some  bystander,  to 
be  named  by  the  plaintiff,  is  generally  selected.  Neither  does  the  stat- 
ute require  that  the  appointment  of  prochein  ami  or  guardian  should  be 
in  writing,  but  this  is  ordinarily  done  by  an  entry  at  the  foot  of  tke 
written  consent,  as  well  as  on  the  docket. 

The  person  appearing,  either  for  the  plaintiff  or  defendant,  must  be 
appointed  for  that  particular  purpose  by  the  magistrate ;  and  a  pareirt, 
guardian  in  socage^  guardian  by  testament,  or  a  general  guardian  appoiat- 
ed  by  the  chancellor  or  surrogate,  has  no  more  right  than  any  othff 
person  to  appear  and  prosecute,  or  defend  for  the  infant,  until  receiT« 
and  empowered  by  the  justice  in  due  form.  But  they  ought,  witfco«i 
doubt,  in  general,  to  be  received  and  appointed  in  preference  to  others 
provided  they  are  willing  to  serve,  and  have  no  interest  adverse  to  tlia: 
of  the  infant.  In  some  instances,  however,  this  would  be  highly  ia- 
proper ;  for  it  is  often  the  case,  that  an  infant  si^es  his  own  guardian 
while  yet  under  age.  In  such  case,  or  where  the  guardian's  interest  is 
adverse  to  that  of  the  infant,  he  ought  not  to  be  appointed,  or  suffered 
to  intermeddle  at  all  in  the  affair  depending.  If  it  turn  out  in  the  course 
of  the  trial,  that  the  prochein  ami^  or  guardian  for  the  plaintiff,  is  a  ma* 
terial  witness  in  his  favor,  the  justice  may  discharge  him,  on  some  com* 
petent  person  taking  his  place  and  entering  into  the  same  engagement ; 
and  this  he  ought  to  do,  in  order  to  restore  the  competency  of  the  vit* 
ness.(5')  The  defendant's  guardian  may  of  course  be  a  witness  for  him, 
without  a  discharge,  for  he  is  not  liable  even  for  costs,  and  therefore  \j& 
no  possible  interest. 

As  the  prochein  ami  is  to  be  appointed,  except  in  the  one  case  mentioaei: 
in  the  statute,  before  process  issued,  the  consent  should  not,  for  the  m- 
sons  mentioned  ante,  p.  517,  be  entitled  in  the  suit.  If  appointed  after 
issue  joined  without  process,  it  should  regularly  be  entitled  in  the  caose. 

FORM   OF   CONSENT    AND   APPOINTMENT  OF  NEXT    FRIEND    FOB    AN    INFATT 

PLAINTIFF.(r) 

Saratoga  County,  ss.  I  hereby  consent  to  be  the  next  friend  of 
James  Jackson,  an  infant,  in  a  suit  against  Richard  Roe  ;  and  hereby, 
for  value  received,  promise  and  agree  with  the  said  Richard  Roe^  to 


{q)  1  Ve«.  jr.  142.    6  id.  146.    12  id.        (r)  2  R.  S.  164,  §  40. 
493.  CD  Small  Cauaes,  204. 
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pay  him  such  costs  as  be  shall  recover  against  the  said  James  Jackson, 

by  judgment  in  the  said  suit.     September  Ist,  1844. 

John  Styles. 

The  said  John  Styles  is  accordingly  appointed.     September  1st, 

1844. 

Ransom  Cook,  Justice  of  the  Peace. 

If  the  prochein  ami  be  appointed  in  a  suit  instituted  by  the  joining  of 
issue  without  process,  the  consent  should,  as  before  remarked,  be  enti- 
tled in  the  suit.     In  that  case,  it  may  in  this  form  : 

FORM   OF  consent   OF   NEXT    FRIEND    FOR   AN    INFANT    PLAINTIFF,  WHERE 

the  appointment  is  made  after  issue  joined. 

Justice's  Court. 

James  Jackson  ^ 

V.  >  Before  Ransom  Cook,  Esq.  Justice  of  the  Peace. 

Richard  Roe.   ) 

Saratoga  County,  ss.     I  hereby  consent  to  be  the  next  friend  of 

James  Jackson,  the  plaintiff  in  the  above  entitled  cause,  an  infant ;  and 

hereby,  for  value  received,  &c.  (as  in  the  foregoing  form.) 

Should  the  promise  to  pay  costs  be  omitted,  still  the  consent  and  ap- 
pointment would  be  valid,  for  the  purpose  of  preventing  all  error  in  thq 
proceedings ;  and  it  is  of  course  a  matter  of  discretion  at  least,  in  the 
justice,  whether  he  will  require  it.  I  have  supposed  that  the  justice 
has  a  right  to  insist  on  such  a  clause,  both  from  the  language  of  the  stat- 
ute, and  from  what  was  said  by  Buller,  J.  in  Doe  v.  Alston,  (1  T.  R. 
491.)  It  would  seem,  from  that  case,  that  the  justice  has  even  a  right 
to  require  surety  of  the  prochein  ami  that  the  defendant's  costs  will 
be  paid. 

Vol.  I.  76 
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SECTION    VI. 

HOW   TO   APPOINT    A    GUARDIAN   FOR   THE   DEF£NDANT.(i) 

If  the  defendant  select  a  guardian,  he  appears  before  the  justice  on 
the  return  day  of  the  process,  mentions  his  choice  to  the  justice,  and  lus 
nominee  is  then  to  sign  an  agreement  in  the  following  form  : 

form  of  consent  to  be  guardian  for  an  infant  defendant, 

Justice's  Court. 

Richard  Roe    ^ 

ads.  >  Before  Ransom  Cook,  Esq.  Justice  of  the  Peace. 

James  Jaclcson,  ) 

Saratoga  County,  ss.     I  consent  to  be  the  guardian  of  Richakd 

Roe,  an  infant^  the  defendant  in  the  above  entitled  cause.    September 

1st,  1844. 

Daniel  Fenm. 

The  said  Daniel  Fenn  is  accordingly  appointed.     September  1st, 

1844. 

Ransom  Cook,  Justice  of  the  Peau, 

The  same  form  of  consent  and  appointment  may  be  used,  if  the  it 
fendant  do  not  appear  on  the  return  day  of  the  process,  or  if  he  refuse 
or  neglect  to  nominate  a  guafdian. 

In  addition  to  the  above  entry  of  appointment  by  the  justice,  he  should 
note  it  in  his  docket. 

The  prochein  amt,  or  guardian,  is  not  authorized  to  release  a  witness, 
in  order  to  render  him  competent.  (^) 


(8)  2  R.  S.  164,  §  42.    See  Penning.        (0  2  Stark.  R.  41. 
on  Small  Causes,  204. 
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SECTION    I. 

OF    PLEADING    IN    GEKEKAL,   AS    APPLICABLE   TO    THIS    COURT. 

The  parties  having  properly  appeared,  the  next  subject  of  considera- 
tion is,  the  pleadings  in  the  cause.  It  is  hardly  necessary  to  mention 
that,  by  the  pleadings  in  a  suit,  is  not  meant,  as  by  many  people  it  is 
understood,  the  arguing  or  advocating  the  cause  before  the  court ;  but 
the  allegations  of  the  parties,  briefly  setting  forth  the  cause  of  action  on 
the  part  of  the  plaintiff,  and  the  defence  on  the  part  of  the  defendant, 
which,  in  the  supreme  court  and  courts  of  common  pleas,  are  drawn  out 
with  great  exactness  and  perspicuity,  beginning  with  the  declaration  on 
the  part  of  the  plaintiff,  followed  by  the  plea  of  the  defendant,  the  re- 
plication of  the  plaintiff,  the  rejoinder  of  the  defendant,  and  so  on  to  a 
surrejoinder,  rebutter,  and  surrebutter,  until  an  issue  is  taken,  that  is,  a 
material  fact  is  affirmed  on  one  side,  and  denied  on  the  other,  which  fact 
the  jury  is  called  on  to  try,  by  which  means  certainty  is  attained,  and 
abundance  of  useless  litigation  shut  out  of  the  controversy. (a) 

There  can  be  no  legal  objection  to  this  mode  of  proceeding  in  justices' 
courts,  in  case  the  parties  prefer  it.  But  as  the  suitors  of  the  court,  and 
indeed  the  justices  themselves,  are  presumed,  in  a  large  majority  of  ca- 
ses, to  be  plain  people,  unacquainted  with  legal  learning,  pursuing  a 
right  in  matters  of  so  small  concern  as  not  to  afford  the  aid  of  profes- 
sional men,  \hv  j)roceedirigs  of  ihest^  courts  are  calculated  on  a  plan  of 
simplicity,  ut  least  so  much  so  as  to  dispense  with  that  legal  formality, 


(a)  Penning,  on  Small  Causes,  123. 
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which  would  render  professional  abilities  necessary  in  making  out  tke 
demand  on  one  side,  or  the  defence  on  the  other.(ft)  And  hence,  nnder 
the  hand  of  our  supreme  court,  the  tribunal  where  the  judgments,  in  the 
court  of  which  we  are  treating,  could  formerly  alone  be  reviewed,  a 
system  of  pleading  has  grown  up,  and  been  established  in  relation  to 
the  latter,  which,  although  corresponding  in  its  great  and  substantial 
outlines  with  that  of  the  common  law  courts,  would  look,  in  the  eye  of 
a  lawyer,  like  a  being  of  another  species,  from  the  total  absence  of 
form,  and  in  many  instances  of  the  semblance  of  form.  Justices'  coorts 
are  not  courts  of  record,  and  do  not  proceed  according  to  the  course  of 
the  common  law  ;{c)  and  so  far  as  their  powers  are  concerned,  they  are 
confined  strictly  to  the  authority  given  them*  by  the  statute  ;.they  cao 
take  nothing  by  implication,  but  must  show  the  power,  which  they  ex- 
.ercise,  expressly  given  them  in  every  instance.(d)  The  supreme  court 
will,  moreover,  require  their  compliance  with  the  forms  prescribed  by 
the  statute ;  and  if  they  have  been  departed  from,  and  are  not  waived 
or  cured  by  the  statute  of  amendments,  the  proceedings  cannot  be  sup- 
ported.(e)  These  proceedings,  however,  so  far  forth  as  regularity  and 
form  are  in  question,  will  be  reviewed  with  liberality  ;  and,  in  the 
pleadings,  technical  nicety  or  legal  precision  is  not  required,  but  it  will 
be  sufficient,  if  there  appear  a  good  ground  of  action  within  the  justice's 
jurisdiction,  and  that  the  merits  of  the  cause  have  been  fairly  tried. (/) 
A  court  of  general  jurisdiction  is  presumed  to  have  acted,  in  each  par- 
ticular case,  by  competent  authority,  and  its  records  are  evidence  not 
only  of  its  acts  but  of  its  jurisdiction.  But  the  rule  is  different  in  rela* 
tion  to  inferior  courts  ;  their  jurisdiction  must  always  be  shown. (g*) 

This  disregard  of  form  in  the  proceedings  of  justices'  courts,  is  only 
when  the  pleadings  come  up  for  review  before  the  supreme  court,  or 
courts  of  common  pleas,  on  certiorari^  where  no  objection  was  made  to 
their  form  or  substance  in  the  court  below.  Where  this  is  the  case,  al- 
most any  thing  will  serve  the  description  of  pleadings,  provided  it  ap- 
pear to  the  court  that  the  merits  have  been  fairly  tried.  Much  greater 
latitude  being  allowed  in  pleadings  before  justices  than  in  courts  of 
record  ;  especially  in  cases  where  the  objection  was  not  taken  at  the 


(6)  Penning,  on  Snoall  Causes,  123.  (/)  See  1  John.  Gas.  20.     1  Ctinet, 

(c)  1  John.  Cas.  20.    3  John.  429.  594,  n.  a.    3  id.  152.    Id.  174.     Id.  187. 

{d)   1   John.  Cas.  20.    Id.   228.      1  3  John.  436.     10  id.  104.    Id.  240.    5 

Caines,  190.    Id.  594,  n.  a.    3  id.  152.  Wen.  274.     12  id.  373,  375. 
1  Scam.  Rep.  237.  (g)  Per  Sutherland,  J.  3  Wen.  968, 

(«)  Id.    2  Caines,  134.  and  the  cases  there  cited. 
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proper  time. (7)  Accordingly,  if  no  demurrer  be  interposed  to  plead- 
ings there,  they  are  to  be  construed  liberally,  in  reference  to  the  known 
legal  principles  at  which  the  pleader  obviously  aimed. (8)  Thus  where 
the  declaration  was  '^  for  moneys  due  on  contract  (lost  by  fire,)  dam- 
ages for  non-performance  of  contract,"  &c.  and  the  defendant  instead  of 
calling  for  a  more  full  statement  of  the  cause  of  action  pleaded  the  gen- 
eral issue,  it  was  held  that  the  plaintiff  might  give  in  evidence  a  written 
contract  between  him  and  the  defendant  for  the  conveyance  of  lands, 
and  recover  the  money  due  thereon. (9) 

But  greater  accuracy  of  pleading  may  be  insisted  on  by  the  parties, 
while  in  the  court  below  ;  and  not  only  a  lack  of  substance,  but  even  of 
form,  may  be  objected  to,  as  we  shall  see  hereafter,  by  demuirer^  which 
it  would  be  error  for  the  justice  to  disregard.  Thus,  a  defendant  may 
demur  specially  to  a  declaration  for  not  stating  the  day{h)  on  which  the 
cause  of  action  arose,  and  so,  I  presume,  for  omitting  to  allege  the  coun- 
ty within  which  it  arose,  though  both  are  mere  formal  objections. 
Should  the  party  defendant  plead  to  such  a  declaration,  it  would  be  a 
waiver  of  the  objection  as  to  form,  and  so  would  an  answer  over  to  any 
other  pleading.  After  an  issue  of  fact  joined  in  a  justice's  court,  the 
only  question  which  can  afterwards  arise  upon  the  pleadings  in  the  same 
court,  and  before  its  removal  by  certiorari  or  appeal,  is,  whether  the 
proofs  exhibited  in  the  course  of  the  trial  are  warranted  by  the  plead- 
ings interposed  by  the  parties.  This  objection  must  always  be  made  in 
the  court  below,  or  it  will  not  be  available  on  certiorari  ;{i)  but  wliere 
no  objection  is  made  to  the  form  or  substance  of  the  pleadings,  or  a  va- 
riance between  them,  or  the  proofs  oflFered  or  received,  every  necessary 
averment  which  is  omitted  in  the  pleadings,  will  be  intended  to  have 
been  supplied  by  proof,  unless  the  contrary  expressly  appear  upon  the 
justice's  return,  and  every  variance  will  be  intended  to  have  been 
waived,(j) 


(h)  14  John.   369.      See  2  Cowen,        (t)  3  John.  436.  ' 

437,  438,  and  n.  a.    3  Wen.  75.     12  ill.      Jj)  1  John.  276.     2  id.  210.    3  id. 


375. 


(7)  Whitney  v.  Crim,  (1  Hill,  61  ;)  West  v.  Stanley,  (id,  69.) 

8)  Chamberlin  v.  Graves,  (2  Hill,  504.) 

9)  Young  V.  Rammell,  (5  Hill,  60.) 


s 
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SECTION    II. 

OF   TH£   PROPER   PARTIES   TO   THE   ACTION. 

1.    OF  THE  PARTIES  IN  AN  ACTION  ON  CONTRACT. 
WHO    MUST    BE    PLAINTIFF    IN   A^   ACTION   ON    CONTRACT. 

1.  Every  action  on  contract,  must  be  brought  and  carried  on,  inilte 
tiame  of  the  person  to  whom  the  engagement  violated  was  origiiiallT 
made,  unless  it  is  transferable,  as  in  the  case  of  di  jail  band  or  promism 
note  J  Sfc.  in  which  case,  where  the  contract  is  assigned  or  transferred;  it 
may  be  brought  in  the  name  of  the  assignee,  endorsee,  SLC.{k) 

It  is  accordingly  settled  that  the  assignee  of  a  personal  contract  ca^ 
not  sue  for  a  breach  of  it,  in  his  own  name,  even  though  the  assignoest 
was  made  with  the  consent  of  the  defendant.  But  to  give  such  rigiii 
there  must  be  an  express  promise  by  the  latter  to  be  responsible  to  the 
assignee. (10)  Thus,  where  a  fire  policy  was  assigned  by  the  insaretij 
and  afterwards  a  loss  happened,  it  was  decided  by  the  supreme  coitn 
that  though  the  transfer  was  made  with  the  consent  of  the  undervriteiSi 
pursuant  to  a  provision  contained  in  the  policy,  the  assignee  could  oo( 
recover  for  the  loss  in  his  own  name. (11)  Indeed  the  rule  is  welled 
tablished  at  common  law,  that  the  assignee  of  a  policy  of  insurance  cas- 
not  sue  upon  it  in  his  own  name. (12)  Yet  in  a  case  where  the  dmtcr 
of  an  insurance  company  provided  that  in  case  of  an  alienation  of  tk 
property  insured,  by  sale  or  otherwise,  the  policy  should  be  void,lw*' 
that  the  alienee  or  grantee,  having  the  policy  assigned  to  him,  migU 
have  the  same  ratified  and  confirmed  for  his  use,  by  the  consent  of  ^ 
company,  within  thirty  days  next  after  such  alienation  |  and  that  tkif 
should  entitle  him  to  all  the  rights  and  privileges  of  the  party  origiaal^ 
insured  ;  it  was  held  that  a  ratification  and  confirmation,  pursuant  tc 
the  charter,  gave  the  assignee  the  right  to  sue  upon  the  policy  in  his owb 
name  ;  and  that  no  action  would  lie  in  the  name  of  the  assignor.(l3) 


(/O  1  Cliil.   PI.  Si>riii-lR«la  vA.  1^37,  p.  2.     Crah.  Pi»i:.*2J  ed  :'»' 

10)  Jessel  y.  The  Wiliiamsburgh  Ins.  Co.,  (3  Hill,  88.) 

12)  Mann  v.  The  Herkimor  County  Mu.  Ins.  Co.,  (4  Hill,  187.) 
(13)  Id.  ib. 
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Where  the  coutract  has  been  assigned,  the  legal  interest  remains  in 
the  assignor,  as  trustee,  in  whose  name,  or  in  the  names  of  his  legal 
representatives,  the  action  must  be  brought ;  except  where  the  assignee 
is  authorized  to  sue  in  his  own  name  in  the  cases  above  mentioned,  or 
the  like,  or  where  the  debtor  has  expressly  assented  to  the  assignment, 
and  promised  to  pay  the  assignee  ;  an  implied  promise  not  being  suffi- 
cient.(/)  Upon  an  express  promise  by  the  debtor  to  pay  the  assignee 
the  latter  may  sue  in  his  own  name.  But  if  the  assignment  is  inopera- 
tive, by  reason  of  a  prior  assignment  to  another,  the  debtor's  promise  is 
void  for  want  of  consideration. (14)  The  endorsee  of  a  note,  negotiable 
by  the  law  of  this  state,  may  sue  upon  it,  though  it  were  made  in  a  state 
where  it  was  not  negotiable  by  law.(m)  A  mere  agent  or  attorney  can- 
not maintain  an  action  in  his  own  name,  though  the  engagement  be 
made  to  him  as  the  agent  or  attorney  of  another  ;  but  he  should  in  all 
cases,  sue  in  the  name  of  his  principal,(n)  and  this  though  the  defendant 
be  ignorant  of  his  acting  as  agent  ;{o)  unless  he  have  a  beneficial  inter- 
est in  the  opntract,  in  which  case,  either  he  or  his  principal  may  sue.  (p) 
An  unincorporated  company  cannot  sue  in  the  name  of  their  trus- 
tees ;{q)  but  an  action  to  recover  back  a  bet  upon  a  horse  race,  is  prop- 
erly brought  in  the  name  of  the  one  who  made  the  bet,  though  he  acted 
as  the  agent  or  depositary  of  others.(r)  Where  a  contract  is  made  with 
the  overseers  of  the  poor,  the  action  must  be  brought  in  their  own  name 
for  a  violation  of  it ;  and  they  are  not,  for  this  purpose,  a  corporation, 
so  that  their  successors  are  able  to  maintain  an  action  in  their  own 
names.  (^) 

2.  When  the  sum  of  money  or  damages  are  due  to  several  persons 
jointly,  they  must  all  be  named  as  plaintiffs  in  the  process  and  declara- 
tion ;{t)  and  this,  whether  they  sue  in  their  own  right  or  in  the  right  of 
another,  as  assignees,  trustees  or  the  like.(tt)  Thus,  as  a  general  rule, 
tenants  in  common  must  join  in  bringing  personal  actions  in  which  all 
are  interested  ;  and  this  whether  arising  ex  contractu  or  ex  delicto.{15) 


(0  See  Grab.  Prac.  2d  ed.  90,  and  Gaines'  Gas.  in  Er.  341.    2  Wen.  158. 

the  cases  there  cited.    See  also  ante,  p.  10  Bam.  &.  Cress.  671. 
74.  iq)  12  John.  401. 

(ffi)  1  John.  Gas.  139.    2  Gaines'  Gas.        (r)  13  id.  88. 
in  Er.  321,  S.  G.  (s)  Id..  496.    But  see  15  id.  436.    18 

(n)  10  John.  387.    Id.  396.    6  id.  94.  id.  407,  S.  G.    See  also  18  id.  122,  383. 

(o)  11  John.  23.     12  id.  1.    14  id.        (0  1  H.Bl.  81.    7  T.  R.  359, 360,  n. 

466.  a.    1  Wen.  470. 

(p)  16  John.  1.    18  id.  24,  155.    2        (tf)  1  Wen.  470. 


(14)  Per  Cowen,  J.,  (3  Hill,  228.)  (15)  See  ante,  p.  77,  note  (10). 
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•But  a  dormant  partner,  although  interested,  need  not  be  joined  ;(r)  uid 
if  too  many  or  too  few  be  made  plainti£fs,  the  action  will  fail  at  aay 
stage  of  the  proceedings,  on  objection  duly  made.(w) 

3.  But  if  one  or  more  of  such  joint  claimants  should  die,  the  actioa 
must  be  brought  in  the  name  of  those  who  survive,(a:)  without  joining 
the  representatives  of  the  deceased.(y) 

4.  If  the  person  who  is  alone  entitled  to  the  claim  die,  his  executor 
or  administrator  must  sue  for  it.(z) 

5.  Executors  or  administrators  must  all  join,  and  cannot  sue  separate- 
ly ;(a)  even  though  some  of  them  have  renounced. (16)  But  any  defen 
of  parties,  on  this  account  would  be  waived,  if  not  pleaded  in  abate- 
ment.(&) 

The  revised  statutes  also  authorize  executors  or  administrators  to 
maintain  actions  for  wrongs  committed  to  the  property,  rights  or  inter- 
ests of  their  testator  or  intestate,  against  the  wrongdoer,  and  after  hb 
death,  against  his  executors  or  administrators.  The  provision,  however, 
does  not  extend  to  actions  for  slander,  libel,  assault  and  battery,  hht 
imprisonment,  or  to  actions  on  the  case  for  injuries  to  the  person  of  the 
plaintiflFor  to  the  person  of  the  testator  or  intestate.(17) 

6.  The  assignee,  or  assignees  of  an  insolvent  debtor,  can  alone  sec 
upon  his  contracts  ;(c)  but  they  may  proceed  to  judgment  and  executtoi, 
in  the  insolvent's  own  name,  where  the  suit  was  commenced  before  the 
assignment ;  and  where  the  insolvent  has,  before  his  assignees  becanc 
entitled,  sold  the  beneficial  interest  in  a  debt,  or  chose  in  action,  not  le- 
gally assignable  to  another,  the  action  must  still  be  brought  in  the  name 
of  the  insolvent,  even  after  his  discharge. (d) 

But  one  of  two  plaintiffs  in  a  judgment,  who  has  become  insolveot, 
and  assigned  his  property  for  the  purpose  of  obtaining  a  discharge  uo<kr 
an  insolvent  act  cannot  subsequently  be  joined  as  a  plaintiff  in  action  oi 
the  judgment.  The  suit  should  be  prosecuted  in  the  names  of  the  sol- 
vent plaintiff  and  the  assignees.(18) 

7.  Husband  and  wife  must  join,  in  suing  for  a  claim  due  to  the  init. 


Wen.  628.   See  3  Cowen,  84.   5        (y^  Id.  ib. 
ante,  105.  {z)  Id.  ib. 

(10)  i6  John.  34.    1  Chit  PI.  ^ring-        (a)  1  Chit  PL  Springfield  ed.  IST.f 


(v}4 
id.  534 ; 

field  ed.  1837,  p.  9  a.  21,  22. 

(x)  Id.  20,  21.    See  2  John.  Cas.  374.  (6)  Id. 

1  John.  34.    1  Ball.  250.    4  id.  354.    2  (c)  Id.  p.  24  to  30. 

id.  65,  66,  n.    5  Serg.  &  Rawle.  86.  {d)  Id. 
'^rah.  Pne.  2d  ed.  90. 

^  5  Wen.  318.  (18)  WilUnk  v.  Renwick,  (SS 

2  R.  S.  365,  §§  1,\2.  68.) 
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before  marriage  ;(e)  and  no  action  can,  in  any  case,  be  supported  by  a 
married  woman,  without  joining  her  husband.  In  some  cases,  however, 
they  may  sue  jointly,  or  he  may  sue  alone  ;  as  on  a  covenant,  or  obli- 
gation, or  promissory  note  to  the  wife  alone,  or  to  the  husband  and  wife 
jointly  I  but  on  a  debt  to  the  wife  before  marriage,  they  must  both  join  ; 
the  rule  being,  that  if  the  cause  of  action  would  survive  to  the  wife 
she  must  join,  otherwise  the  husband  may  sue  alone.(/)  It  must  be 
expressly  alleged  or  shown,  where  husband  and  wife  bring  a  suit  joint- 
ly, how  the  wife  has  an  interest,  or  the  judgment  will  be  reversed. (g) 
A  bond  given  to  husband  and  wife  jointly,  conditioned  for  their  mainte- 
nance, may  be  sued  in  their  joint  names,  though  executed  after  their 
marriage.(A)  Husband  and  wife  must  join  in  a  suit  for  the  wife's  rent 
accrued  before  marriage,  though  it  is  not  so  of  her  rent  which  falls  due 
afterwards,  (t) 

WHO  MAY  BE  DEFENDANTS  IN  AN  ACTION  ON  CONTRACT. 

1.  The  action  must  be  brought  against  the  party  to  the  contract,  ex- 
press or  impliedy  if  living,  and  will  not  lie  against  his  agent  who  made 
the  contract,  unless  it  turn  out  that  he  had  no  authority  ;  and  then  he 
may  be  sued  upon  it,  as  his  own  contract,  {j)  If  the  contracting  party  be 
dead,  the  action  should  be  against  his  personal  representatives ;  or  if 
some  only  be  dead,  against  the  survivors,  and  the  personal  representa- 
tives of  the  deceased. (/c) 

2.  One  partner,  as  such^  cannot  sue  another  in  a  justice's  court  \  for 
this  court  has  no  jurisdiction  of  an  action  of  account,(/)  which  will  alone 
lie  in  such  case  ;(m)  but  if  there  be  a  balance  struck  between  the  part- 
ners on  settlement,  and  an  express  promise  to  pay,  an  action  of  assump- 
sit lies,  as  for  a  balance  struck.{n) 

3.  When  the  claim  is  against  more  than  one,  all  should  be  made  de- 
fendants, unless  they  engage  jointly  and  severally^  in  which  case,  all  or 
either  may  be  sued,  on  which  subject  more  at  large,  see  ante,  p.  267  to 
271.  If  there  be  a  number  of  persons  named  as  contractors,  it  will  be 
deemed,  in  the  law,  a  JotTi^  contract,  unless  otherwise  exprcwed,  or  clear- 
ly appearing  to  be  otherwise  intended,  from  the  nature  and  object  of  its 


(e)  1  Chit.  PL  Springfield  ed.  1887,  p.        (j)  1  Chit.  PI.  Springrfield  ed.  1837, 

80,  81.  p.  a»,  89.    Ante,  96,  96,  97.    17  John. 

(/)  18  Wen.  271.     Grab.  Prac.  2d  248. 
ed.  91.  (Ac)  11  John.  18.    See  Grah.  Prac.  2d 

(g)  2  Caines,  22.  ed.  91. 

(h)  10  John.  49.  (I)  18  John.  181.    Ante,  106. 

(i)  15  id.  47.  (m)  Id.  and  fee  Willes,  108. 

(n)  Ante,  108. 

Vol.  I.  77 
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provisions*  But  though  it  be  a  joint  contract,  and  the  claim  upon  it  he 
C(»isequently  against  more  than  one,  yet  the  omission  to  sue  all  the  per- 
sons liable,  can  be  taken  advantage  of  by  a  plea  in  abatement  oDly.(o) 
And  where  a  joint  contract  is  executed  by  several  personB5  and  one  of 
them  is  charged  in  the  declaration  as  having  executed  it  alone^  it  can- 
not be  objected  as  a  variance  upon  the  trial,  but  only  by  plea  in  abate- 
ment.(p) 

We  take  occasion  to  notice,  in  this  connexion,  the  provisions  of  the 
statute  passed  in  1838,(9)  ^^  regatd  to  actions  against  joint  debtors. 
That  act  provides,  that  one  or  more  partners  may,  after  dissolution,  make 
a  separate  compromise  with  the  creditors  of  the  firm,  which  shall  operate 
as  a  discharge  to  him  or  them  only.  They  must  take  from  the  creditor 
a  written  discharge,  which  may  be  given  in  evidence  under  the  general 
issue,  in  bar  of  the  creditor's  right  of  recovery  against  him  or  them.  Sodi 
composition  does  not  operate  as  a  discharge  to  the  other  partners,  nor 
does  it  impair  the  right  of  the  creditor  to  proceed  against  the  other  mem- 
bers of  the  firm,  who  may  set  off  any  demand  against  the  creditor  which 
might  have  been  set  off,  had  the  suit  been  brought  against  all  the  part- 
ners 'f  nor  does  the  discharge  prevent  the  other  members  from  setting  up 
any  defence  that  might  have  been  interposed  if  the  act  had  not  been  pas- 
sed, except  that  they  cannot  set  up  the  discharge  of  one  as  a  discharge 
of  the  others,  unless  it  appears  that  all  were  intended  to  be  discharged. 
The  provisions  of  the  statute  are  extended  to  all  joint  debtors,  and  not 
to  partners  merely.  This  act  should  be  particularly  noticed  in  connexion 
with  our  remarks,  ante,  267  to  S?l.  It  changes  the  law  on  this  subject 
in  an  important  particular.  *  Satisfaction  may  now  be  received  of  one 
joint  debtor  without  hazarding  the  creditor's  claim  against  the  otheis. 
As  this  statute  has,  as  yet,  received  no  judicial  construction,  a  brief  out- 
line of  its  provisions  is  all  that  is  thought  necessary  to  be  given. 

4.  If  too  many  persons  be  made  defendants,  it  is  a  fatal  objection  at 
any  stage  of  the  proceedings,  whenever  the  fact  comes  out  in  evidence 
or  otherwise  is  made  to  appear,  and  the  action  must  in  such  case  fail 
against  all.(r)  But  the  case  of  husband  and  wife  seems  to  be  an  excep- 
tion, and  where  they  are  sued  jointly  for  a  claim  against  the  husband 
alone,  the  plaintiff  may,  at  any  time  before  judgment  rendered,  enter  a 
nolle  prosequi  against  the  wife,  and  proceed  to  judgment  against  the 
husband.  (^) 


(o)  1  Chit  PI.  Springfield  ed.  1837,  (r)  Grah.  Prac.  2d  ed.  95.    1  T.  B. 

p.  47,  kc.  62,  n.    2  John.  213. 

(p)  1  Bam.  h  Aid.  224.  (t>  15  John.  483. 
(f)  Seas.  Laws  of  1888,  p.  248^  244. 
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5.  Where  several  persons  are  jointly  liable,  and  one  or  more  dies,  the 
iBCtion  must  be  brought  against  the  survivor  or  survivoi's.(/) 

6.  For  a  debt  due  from  a  single  woman,  before  marriage,  the  husband 
ts  liable,  and  must  be  joined  with  the  wife,  in  an  action  against  him  i{u) 
but  if  the  wife  survive,  she  may  be  sued  therefor  alone.(i')  If  a  single 
woman  marry  pending  a  suit  against  her,  the  marriage  need  not  be  no- 
ticed in  the  subsequent  proceedings.  The  suit  goes  on  as  if  no  marriage 
had  taken  place. (to)  So  rigid  is  the  rule  requiring  the  wife  to  be  joined 
in  an  action  against  the  husband  for  her  debt,  that  omitting  to  do  this  is 
error,  for  which  the  judgment  will  be  reversed,  although  it  be  not  plead- 
ed in  abatement ;  and  although  the  husband  make  an  express  promise  to 
pay  the  debt  himself,  it  is  without  consideration  and  void,  and  the  wife 
must,  notwithstanding,  be  joined  with  him  as  a  defendant  in  the  6uit.(a:) 
It  would  be  otherwise,  however,  if  the  husband,  in  respect  of  some  new 
consideration,  as  forbearance,  &c.  expressly  undertake  in  writing  to  pay 
the  debt,  or  perform  the  contract. (3/)  But  husband  and  wife  cannot  be 
sued  on  their  joint  promise  made  during  coverture{z). 


II.  OF  THE  PARTIES  IN  AN  ACTION  FOR  A  WRONG. 
WHO  MAT  BE  PLAINTIFFS  IN  AN  ACTION  FOH  A  WRONG. 

1.  The  action  for  a  tort,  or  wrong,  must  in  general  be  brought  in  the 
name  of  the  one  whose  legal  interest  is  affected  thereby.  This  rule  has 
been  sufficiently  considered  and  exemplified  under  the  heads  of  trover^ 
trespass  on  the  case  properly  so  called^  and  trespass  concerning  lands 
and  goods. 

2.  When  two  or  more  persons  have  a  right  to  any  property  wrong- 
fully injured  or  converted,  whether  such  right  be  as  joint  tenants  or  ten- 
ants in  common,  the  action  for  such  wrong  should  be  brought  in  both  or 
all  their  names  jointly  .(a)  But  the  omission  to  join  all  the  proprietors, 
can  only  be  pleaded  in  abatement,  and  cannot  be  objected  at  the  trial, 
as  in  the  case  of  an  action  upon  contract,  except  in  order  to  an  appor- 
tionment of  the  damages.(6)     If  therefore  a  plea  in  abatement  of  the 


(0  1  Chit  PL,  Sprinp^field  ed.  1837,  iy\  7  T.  R.  849.    AUeyn,  78. 

».  55  a,  and  cases  cited  m  note  (99^.  Ix)  16  John.  221. 

(u)  Id.  65,  66.  {a)  1  Chit.  PL,  Springfield  ed.  1887, 

o)  Id.  67.  p.  73.    13  John.  286.    14  id.  18.    15  id. 

to)  2Cowen,581.  479. 

X)  7T.  R.848.    8  John.  149.    15  id.  (6)  1  John.  471.    6  id.  108.     8  id. 

401  151.    1  Wen.  880, 385,  886. 
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joint  ownership,  &c.  be  not  interposed,  the  plaintiff  who  sues  may  re- 
cover his  aliquot  share  of  the  damage  done,  according  to  his  right  in  the 
subject  of  the  injury,  whether  such  injury  be  to  the  plaintiff's  real  or 
personal  property. (c)  Where  the  undivided  interest  of  the  plaintiff  in  a 
chattel  is  converted — for  instance,  three  fourths  of  a  ship— and  the  rights 
of  his  co-proprietor  are  not  interfered  with,  he  may,  in  such  case,  bring 
his  action  of  trover,  and  declare  for  his  share  of  the  article  converted, 
stating  it,  and  recover  its  value.  In  this  last  case,  the  omisanon  coal<f 
not  even  be  objected  to  by  plea  in  abatement.(d) 

3.  If  too  many  be  made  plaintiff,  the  objection  is  fatal  to  the  action, 
at  whatever  stage  it  be  made,  before  the  cause  is  finally  9ubmitted.(e) 

4.  If  one  of  several  persons,  jointly  entitled  to  damages,  for  a  wrong, 
die,  the  action  should  be  brought  in  the  name  of  the  survivors.(/)  Bat 
this  objection  also,  I  suppose,  must  be  made  by  plea  in  abatement,  and 
would  not  be  valid  in  any  other  shape. 

5.  An  executor  or  administrator  could  in  no  case,  at  common  lav, 
bring  an  action  for  a  wrong  done,  either  to  the  person  or  property  of 
his  testator  or  intestate,  in  his  lifetime.  An  action  of  trespass  or  tro- 
ver will,  however,  lie  for  an  injury  to,  or  the  conversion  of,  the  person- 
al property  of  such  testator  or  intestate,  in  the  name  of  his  executor  or 
administrator  as  plaintiff,  though  the  injury  were  committed  in  the  life- 
time of  such  testator  or  intestate.  This  is  by  a  particular  statute  giving 
in  terms  an  action  of  trespass  only^  to  an  executor,  &c.  in  such  case.(;) 
But  the  construction  given  to  the  provisions  of  this  statute  has  been 
very  liberal,  and  its  equity  is  now  understood  to  reach  every  injury  to 
the  personal  property  of  the  deceased.  Trover,  replevin,  case  or  debt 
for  an  escape,  or  case  for  removing  goods  under  execution,  without  pay- 
ing the  year's  rent,  &c.  &c.  are  accordingly  held  to  lie,  in  the  right  of 
the  deceased. (A)  In  all  other  cases,  however,  the  action  for  a  wrong 
dies  with  the  person. (t) 

6.  For  an  injury  done  to  the  real  or  personal  property  of  the  wife 
before  marriage,  the  husband  and  wife  must  both  join.(j)  If  the  wife 
survive,  she  must  sue  alone. (A:)  This  rule  is  the  same,  though  the  in- 
terest of  the  wife  in  the  lands,  be  only  as  guardian  in  socagt.{l) 


(c)  1  John.  471.    6  id.  103.    8  id.  (h)  Sec  1  Chit  PI.,  Springfield  ed. 

151.    1  Wen.  380,  385,  386.  1837,  p.  78,  79.    2  John.  227. 

(rf)  4  Campb.  R.  272.  (t)  Id.  and  «ee  Gmh.  Pmc.  2d  cd.92. 

(€)  3  Bos.  &  Pull.  150.    Id.  235.    See  ( j)  1  Chit  PI.  Springfield  ed.  1837. 

Grah.  Prac.  2d  ed.  94,  95.  p.  85. 

( /)  1  Chit  PI.  Springf.  ed.  1837, p.  77.  (k)  Id. 

(g)  2  R.  S.  51,  §  4.    See  also  1  id.  (i)  5  John.  66. 
738,  739,  §  21  to  24. 


OF  THE  PROPER  PARTIES  TO  THE  ACTION.  613 

WHO   MAY   BE   DEFENDANTS   IN   AN   ACTION   FOB   A    WRONG. 

1.  All  natural  persons  are  liable  for  wrongs,  even  infants  and  married 
voomen^  idiots  and  lunatics.  These  are  liable  in  an  action  of  trespass, 
trover,  or  trespass  on  the  case  properly  so  called,  in  all  the  variety  of 
forms  in  which  we  have  considered  them.(m)  And  even  where  goods 
are  delivered  to  an  infant,  under  a  contract  of  bailment,  and  he  is  guilty 
of  a  positive  wrongful  act  of  conversion,  or  other  injury,  and  not  a  mere 
omission  or  non-feasance,  by  which  the  rights  of  the  owner  are  dimin- 
ished, an  action  of  trover  will  lie  against  him,  though  the  contract  itself 
were  void.(n)  But  by  electing  to  bring  trover,  the  plaintiff  cannot 
convert  a  case  founded  on  contract,  and  upon  which  an  infant  would 
not  be  liable,  into  a  tort,  so  as  to  charge  him.(o)  An  infant  who  hires 
a  horse  to  go  to  a  place  agreed  on,  but  goes  to  another  place  in  a  differ- 
ent direction,  is  liable  in  trover.(p)  If  an  infant  having  a  horse  on 
hire,  does  a  wilful  and  positive  act,  amounting  to  an  election  on  his  part 
to  disaffirm  the  contract  of  hiring,  the  owner  is  entitled  to  the  immediate 
possession.  And  where  an  infant  drove  a  mare,  which  he  had  on  hire, 
with  such  violence  that  she  died  of  his  cruel  treatment,  it  was  held 
that  trespass  might  be  maintained  against  him. (9) 

The  institution  of  a  suit  against  a  lunatic,  pending  a  proceeding  in 
chancery  and  after  lunacy  found,  is  improper.(r)  Whether  overseers  of 
the  poor  may  be  sued  in  their  private  capacity,  either  for  their  own  offi- 
cial acts,  or  those  of  their  predecessors  1  Quere.(^) 

2.  All  persons  who  direct,  advise,  aid,  assist  or  countenance  the  com- 
mission of  a  wrong,  either  directly  or  indirectly,  are  considered  joint 
wrong-doers,  and  may  be  sued  as  principals  in  the  action,  and  made  ac- 
countable for  the  whole  damage  sustained.  Nay  if  they  even  assent  to 
a  wrong,  which  has  been  committed  for  their  benefit,  they  are  equally 
liable.  This  rule  is  the  same  with  regard  to  all  the  wrongs  of  which 
we  have  spoken,  under  the  divisions  of  trespass  and  trover,  almost  with- 
out exception. (^)  So,  that  it  behoves  a  man,  if  he  will  not  be  a  party 
to,  and  liable  for  a  wrong,  to  keep  entirely  clear  thereof,  in  act,  word 
and  deed,  as  well  before  as  after  the  same  has  been  committed.  But  a 
prior  or  subsequent  assent  to  a  wrong,  will  not  subject  a  married  wo- 


(m)  1  Chit,    PlJ"6pringfield  ed.  1837,  (g)  2  Wen.  137. 

0.86,  (r)  5  Paijre,  489. 

(n)  6  Cranch,  226.    3  Pick.  R.  492,  (s)  15  John.  436.    See  18  id.  407.    5 

494.  Cowen,  309.    3  Wen.  193. 

(0)  11  Serg.  &  Rawle,  310.     See  1  (0  11  John.  285.    1  Chit  PI.  Springf. 

South.  R.  87.  ed.  1837,  p.  91. 


L87. 


)  3  Pick.  R.492.    But  fee  1  South. 
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man,  an  infant,(t£)  an  idiot  or  Iunatic,(v)  to  an  action  therefor,  for  tlifir 
consent  would  be  void.  In  order  to  subject  these,  they  most  have  ck«e 
some  act,  either  in  committing,  aiding,  assisting,  or  countenanciBg  ike 
commission  of  the  wrong  complained  of,  previous  to  or  at  the  time  of  its 
commission. (u?)  A  trifling  interference  is  enough  to  subject  the  paity 
as  a  trespasser  ;  as  if  I  indemnify  a  constable  or  sheriff  in  selling  tbe 
goods  of  a  stranger  on  execution,  or  if  I  am  in  company  with  him,  giv- 
ing him  the  least  countenance  in  the  sale,  I  am  liable  as  a  principal  vith 
him,  in  trespass  or  trover  for  the  goods.  But  the  mere  act  of  drawiif 
an  inventory  of  the  goods,  or  drawing  a  notice  of  a  distress  wrongfullj 
taken,  will  not  have  this  effect ;  and,  though  an  action  will  lie  against  i 
sheriff  or  constable  for  taking  the  goods  of  a  wrong  person  in  execnUoa, 
yet  it  will  not  lie  against  the  party  in  whose  behalf  they  are  taken,  la- 
less  he  interfere  or  assent  to  the  levy. (a;)  And,  in  general,  vhrie 
goods  are  sold  under  the  authority  of  an  officer  in  the  exercise  of  hb  ofr 
cial  duty,  he  is  the  proper  party  to  be  made  defendant  in  an  action  bj 
the  owner  for  selling  his  goods,  and  a  bona  fide  purchaser  at  the  sle, 
without  notice,  cannot  be  sued  ;  but  the  purchaser  of  the  goods  of  E, 
illegally  taken  by  the  officer  under  an  execution  against  C,  is  Uable  to 
be  sued  in  trover  by  B.;  because,  in  that  case,  the  seizure  and  skst 
wholly  unauthorized  by  the  process,  (y) 

3.  A  master  or  principal  is  liable  for  any  injury  occasioned  bj  tke 
negligence  or  unskilfuness  of  his  servant  or  agent,  while  in  the  coutk  d 
his  employ  ;  as  for  carelessly  driving  a  carriage  against  another.  So> 
the  party  is  liable  for  any  irregularity  in  the  proceedings  of  his  attoncj 
in  a  cause ;  as  if  the  defendant's  goods  should  be  taken  on  a  JodgBOS 
or  execution,  which  is  afterwards  set  aside  for  irregularity*  And  the 
party  is  liable,  not  only  for  the  act  of  his  immediate  agent,  but  for  ihi 
of  his  sub-agent  engaged  in  his  employ.(z)  But  the  case  is  otherwise, 
if  the  injury  be  not  committed  by  the  servant  or  agent  in  the  course  of 
his  employment,  or  if  he  wilfully  commit  the  injury. (a) 

4.  In  all  action  for  wrongs,  of  whatever  description,  all  or  any  of  tk 
wrong-doers,  may  be  sued  and  proceeded  against  jointly  or  stvtrmilff  : 
and  even  the  misjoinder,  by  mistake,  of  an  innocent  person,  is  not  bsai 
to  the  action,  as  it  would  be  in  matter  of  contract,  but  snch  innocetti 


(u)  11  John.  285.    1  Chit  PI.  Springf.  <ar)  Id. 

6d.  1837,  p.  91.  M  1  Cbit  PI.  S|)ringf.  ed.  1837,  p.  9L 

(«)  See  15  John.  508.    8  Day 's  R.  90.  (z)  I  Chit  P.  Spring,  ed.  1837,  p^  il« 

Ante,  298.  02.     4  Gampb.  72.    6  Cowca,  IST    i 


(w)  See  1  Chit.  PI.  Springf.  ed.  1837,    Dowl.  &  Ryl.  S75. 
1.91. 


p.  91.  Co)  Id.    See  also  ante,  p^  318,  Ha 
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defendant  may  be  acquitted,  and  the  action  proceed  against  the  oth-^ 
era.  (6) 

6.  Husband  and  wife  must  be  sued  j(nntlyy  for  a  wrong  committed  by 
the  wife,  either  before  or  after  marriage  ;  but  if  the  wife  be  sued  alone, 
she  can  only  plead  this  in  abatement,  and  cannot  otherwise  take  advan- 
tage of  it.(c) 


SECTION   III* 


OF   THE   JOINDEB   OF   ACTIONS. 


tt  is  laid  down  as  a  general  rule  of  the  common  law,  that  where  sev- 
eral causes  of  action  of  the  same  nature^  exist  between  the  same  parties, 
all  accruing  to  the  plaintiff  in  the  same  right ^  and  against  the  defendant 
in  the  same  character  or  capacity^  they  may  all  be  joined,  by  several 
counts,  in  one  declaration.  For  there  is  no  principle  of  laW)  limiting  a 
suit  to  a  single  cause  of  action  ;  and  where  several  rights  of  recovery 
can  be  enforced,  as  well  by  one  action  as  by  several,  a  joinder  of  them 
is  advantageous  to  both  parties,  and  favored  by  the  policy  of  the 
]aw.(e{)  The  test  now  recognized  is,  whether  the  same  plea  may  be 
pleaded  to,  and  the  same  judgment  given  upon  each  ;  if  so^  any  number 
of  counts  may  be  joined.(e) 

Yet  sometimes  causes  of  action  may  be  joined  though  not  admitting 
of  the  same  plea  ;  for  instance,  debt  on  bond  may  be  joined  with  debt 
on  judgment.(19) 


I.  or  ONE  fiurr  for  different  causes,  or  including  different 

FORMS  OF  ACTION. 
ON  GONTRAdT.     . 

1.  In  aiitions  on  simple  conimctj  the  plaintiff  may  claim  upon,  and 
set  forth  in  his  declaration,  as  many  different  causes  of  action,  on  as  ma- 


(6)  I  Chit.  PI.  Sprftfff.ed  1837,  pp  98,        (<f)  Gould's  PI.  2d  ed.  210,  211. 
99.    See   14  John.  426.  Ante,  267  to        («)  See  Grah.  Prac.  2d  ed.  95,  and 

S71.  and  see  also  ante,  498,  499.  c&ses  there  cited. 

(c)  1  Chit.  PI.  Springf.  ed.  1837,  p.  105. 

(19)  Per  Chancellor  Walworth,  22  Wen.  369. 
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ny  different  simple  contracts,  as  he  pleases,  whether  express  or  imfUd, 
Thus,  he  may  declare  in  assumpsit  on  a  special  contract  or  agreemeat 
not  under  seal ;  on  a  bill  of  exchange ;  on  a  promissory  note  ;  on  a  Inl- 
ance  struck ;  on  an  account  for  goods  sold ;  for  work  and  lalx^ ; 
money  had  and  received  ;  money  paid,  laid  out  and  expended  ;  or  monej 
lent ;  on  a  warranty  ;  or  a  contract  of  bailment,  &c.  &c. ;  and  each  of 
these  contracts  constitutes  a  distinct  cause  of  action,  called  a  county  ca- 
tain  classes  of  which,  only^  as  we  shall  see,  can  be  joined  in  the  sase 
action. (/)     In  this  first  case,  simple  contracts  alone  can  be  joined. 

2.  In  covenant^  the  plaintiff  may,  in  the  same  manner,  join  in  his  dec- 
laration counts  on  as  many  sealed  instruments  as  he  pleases,  contaiiiiii( 
different  covenants.(g)  In  this  action,  the  counts  must  always  set  foctk 
a  specialty. 

3.  In  debt,  the  plaintiff  may  join  debt  on  bond,  or  other  spedaitj, 
judgment,  simple  contract,(A)  &c.  &c.  And  in  debt  on  a  penal  statate, 
several  claims  for  several  penalties  may  in  like  manner  be  joined  for  ser- 
eral  acts  of  the  same  nature,  as  for  several  acts  of  bribery  .(t)  But  luder 
the  old  ^^  act  to  lay  a  duty  on  strong  liquors,  and  for  regulating  inns  ud 
taverns,"  (^')  it  was  held  that  several  penalties  could  not  be  joined  for 
selling  spirituous  liquor  contrary  to  the  provisions  of  the  act ;  for  a  re 
covery  of  one  penalty  was,  in  terms,  made  a  bar  to  all  actions,  for  uj 
preceding  offences  of  the  same  nature.(A:)  There  is  now  no  such  pro- 
vision in  the  statute ;  indeed,  as  the  right  to  prosecute  is  now  canbui 
to  overseers  of  the  poor,  and  the  reason  of  the  old  law,  which  vas  lo 
prevent  conflicts  between  suits  where  any  person  might  prosecute,  Ihi 
ceased,  the  expression  was  expressly  omitted  in  the  revised  statute$.(0 

FOR  A  WRONG. 

1.  Several  trespasses  may  be  joined  in  the  same  declaration,  as  far 
taking  goods,  and  for  injuring  other  goods  of  the  plaintiff,  and  for  eatcs^ 
ing  and  committing  trespass  on  his  land  or  close.(fn)  Trespass  dana^ 
feasant  may  also  be  joined  in  the  same  declaration  with  a  count  for  a 
rescue  or  pound  breach,  (n) 

2.  A  count,  consisting  partly  of  breach  of  contract,  and  partly  of  sb- 
feasance,  in  which  the  proper  plea  is  not  guilty,  may  be  joined  with  tro- 


(/)  Seo  Grah.  Pr.  dd  ed.  95,  and  caaea        ( j)  1  Lawa  of  1813,  p.  176. 
there  cited.    Gould's  PI.  2d  ed.  211.  (I)  7  John.  134.  ,See  13  id.  2S1   R 


(g)  See  Gould'a  PL  2d  ed.  211.  428. 

(A)  13  John.  462.  See  Chit.  PI.  Springf.  .  (i)  See  3  R.  S.  668. 
ed.  1837,  p.  228.    Gould's  PI.  2d  ed.  211.        (m)  See  1  Chit  PI.  Springf.  ed.  IW, 

1  Yen.  366.    Lutw.  43.  p.  229.    Gould'a  PL  2d  ed.  21S. 


229 


t)  See  Chit  PL  Springf.  ed.  1837,  p.       (n)  Id.    10  John.  24a 
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Yer.(o)  And  the  plaintiff  may  also,  in  a  declaration  in  trespass  on  the 
case  for  a  wrong,  join  a  count  for  trover,  deceit,  nuisance,  breach  of 
trust,  and  other  injuries  mentioned  under  the  head  of  trespass  on  the 
case,  properly  so  called,  (ante,  344  &c.)  (  p)  Indeed,  it  has  been  held 
that  a  count  for  a  deceit  upon  a  sale,  and  a  count  in  assumpsit  on  a  war- 
ranty, the  deceit  or  misfeasance  being  the  gist  of  the  action  in  both 
counts,  might  be  joined  in  one  declaration,  to  which  the  defendant  might 
plead  not  guilty. (9)  (20)  But  a  count  in  deceit,  and  a  money  count 
cannot  be  joined. (r) 

In  general,  assumpsit,  covenant,  debt,  &c.  cannot  be  joined  in  the 
same  action  ;  nor  can  trespass  and'case  be  so  joined.  Thus,  it  has  been 
held,  that  trespass  and  trover  cannot  be  joined  in  the  same  declaration. (f) 

A  count  on  a  cause  of  action  arising  since  the  death  of  the  testator^ 
cannot  be  joined  with  a  count  on  a  cause  of  action  arising  before,  even 
though  the  declaration  state  the  demand  which  arose  after  his  death,  to 
be  due  from  the  defendants  as  exectit(yrs.{t)  But  the  rule  is  otherwise, 
where  the  executor  is  plaintiff;  for  here  a  count  for  a  claim  due  to  him 
as  executor  J  though  it  arose  since  the  testator's  death,  may  be  joined  with 
one  which  arose  before.(i^) 


II.  OF  JOINDER  OF  ACTIONS  IN  DIFFERENT  RIGHTS. 

Where  a  claim  is  due  to  two  or  more  persons  jointly,  either  on  con- 
tract or  for  a  wrong,  they  cannot  join  it  in  an  action  for  a  claim  due  to  one 
of  them  individually  ;  he  must  sue  separately  for  it.  But  if  two  partners 
agree  to  divide  an  account  against  a  joint  debtor,  equally  between  them, 
and  the  debtor  consents  to  it,  and  expressly  promises  to  pay  one  of  the 
partners  his  moiety  of  the  debt,  the  partner  to  whom  the  promise  was 
made,  may  maiiitain  an  action  for  his  half  of  the  account.(t?)     An  action 


0}  2  Serg.  &  Rawle,  358.  {t)  12  John.  349.    See  6  Wen.  36.    3 

p)  See  1  Chit.  PL  Springf.  ed.  229.  id.  244.  8  id.  530.  5  id.  91.  7  Cowen,  58. 

q)  2  Caines,  216.  (u)  See  1  Oiit  PI.  Springf.  ed.  1837« 

(r)  1  John.  503.  p.  233. 

(s)  16  id.  146.    See  Grab.  Prac.  2d  (v)  5  Halst  153.   See  2  Mags.  R.  401. 
ed.  96.    Gould's  PI.  2d  ed.  214. 

w 

(20)  But  this  was  because  the  gist  of  the  action  in  both  counts  was  a  deceit,  of 
misfeoBancey  to  which  not  ^ilty  might  have  been  pleaded.  That  was  the  ground 
upon  which  the  court  based  their  decision  ;  and  in  Evertson  t.  Miles,  (6  John.  138, 
142,)  Mr.  Justice  Van  Ness,  in  delivering  his  opinion,  declared  that  be  had  partic- 
ularly examined  the  declaration  in  the  Ibrmer  case^  and  that  both  counts  were  fop 
deeeU.    (See  ante,  p.  360.    1  John.  508.) 

Vol.  I.  78 
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cannot  be  brought  against  two  or  more,  and  a  claim  against  one  of  tboa 
be  joined  in  the  same  action  against  them  jointly.  Nor  can  a  man  job 
a  claim  due  to  him  as  executor  or  assignee  of  an  insolvent,  with  one  die 
to  him  in  his  own  right.  But  a  sole  surviving  creditor  may  join  hissar- 
viving  claim  with  one  due  to  him  individually.  And  where  I  owe  a 
claim  as  a  surviving  debtor,  I  may  be  sued  for  this,  and  also  a  claim  doe 
from  me  alone  in  the  same  suit.  A  claim  due  to  husband  and  wife 
cannot  be  joined  with  a  debt  due  to  the  husband  alone ;  but  this  rale 
does  not  extend  to  a  debt  which  falls  due  to  the  wife  after  the  intermar- 
riage, for  this  is,  in  law,  due  to  the  husband  directly,  and  he  may  sue  ia 
his  own  name,  with  the  right  to  join  a  count  for  his  individual  clain. 
The  same  doctrine  holds  with  regard  to  a  debt  due  from  the  husband, 
which  cannot  be  joined  in  an  action  for  another  debt  or  demand  doe 
from  both  husband  and  wife.  The  above  rules  in  regard  to  the  joinder 
of  actions  in  different  rights,  are  universal  in  their  application,  extending 
to  all  actionjs  arising  either  from  wrongs  or  contract8.(ta) 


III.   OF  THE  CONSEQUENCES  OF  MISJOINDER,  WHETHER  OF  ACTION 

OR  PERSON. 


The  declaration  may  be  objected  to  by  general  demurrer,  in  the 
of  a  misjoinder  of  action.  In  this  case,  however,  the  court  may  allow 
the  plaintiff  to  amend,  by  striking  out  a  count  or  counts  in  his  declara- 
tion, so  as  to  leave  all  the  remaining  matter  within  the  compass  of  t 
single  form  of  action.  But  there  is  no  remedy  for  a  misjoinder  of  par- 
ties,  if  the  objection  be  seasonably  made ;  and,  in  some  instances,  a 
misjoinder  of  parties  wnll  be  fatal  even  on  certiorar%,{x)  We  have  for 
the  most  part  seen,  as  we  have  passed  along,  where  the  misjoinder  of 
parties  is  matter  of  substance,  and  where  it  must  be  pleaded  in  abate- 
ment. 

In  actions  ex  contractu^  the  defendant  may  take  advantage  of  the  non- 
joinder of  plaintiffs  as  a  ground  of  nonsuit,  at  the  trial,  under  the  gene- 
ral issue  ;  but  in  actions  ex  delicto  he  must  plead  it  in  abatement,  or  it 
will  not  avail  him,  except  by  way  of  apportioning  the  damages.(21)   If 


(u>)  See  I  Cbit.  PI.  Springf.  ed.  1837,        (x)  2  Caines,  221. 
p.  281  to  285.  Grah.  Prac.  2d  ed.  96, 97. 

(21)  HUl  V.  (Hbbs,  (5  Hill  56,  note  (a)  59.) 
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the  defendant,  in  an  action  ex  delicto  brought  by  one  of  two  tenants  in 
common  who  ought  to  join,  neglects  tx>  avail  himself  of  the  non-joinder 
by  way  of  plea  in  abatement,  he  cannot  plead  it  in  abatement  of  a  sub- 
sequent action  brought  by  the  other  tenant.(22) 

It  was  at  one  time  held  that  a  misjoinder  of  actions  in  a  court  of  re- 
cord— as  if  a  count  for  trespass  and  trover  were  inserted  in  the  same 
declaration — would  be  fatal,  even  on  error,  though  not  objected  to  by 
demurrer  or  otherwise.(y)  But  the  court  of  errors,  in  a  more  recent 
case.  Has  settled  the  law  the  other  way,  and  decided  that  error  will  not 
lie  for  a  misjoinder  of  counts,  in  a  declaration,  e.  g.  adding  a  count  in 
assumpsit  to  one  in  covenant,  after  issue  taken  upon  each  count  and  a 
general  verdict  found  for  the  plaintiff.  The  defendant,  if  desirous  of 
taking  advantage  of  the  mistake  of  his  adversary,  should  demur.(23)  It 
is  equally  well  settled  that  a  misjoinder  of  counts  in  a  justice's  court  is 
not  ground  for  reversal  upon  certiorari ;  unless  it  appears  that  the  ob- 
jection was  taken  before  the  justice. (24) 

Thus,  if  trover  and  assumpsit  are  joined  in  the  court  below,  the  ob- 
jection must  be  made  there  by  demurrer,  or  it  will  not  afterwards  be 
heard  on  error.(2)  So,  where  fraud  and  contract  are  joined,  the  defen- 
dant must  object  in  the  court  below.(a)  And,  even  in  a  court  of  record, 
where  there  is  a  misjoinder,  as  assumpsit  and  trover  for  instance,  and  a 
general  verdict  given,  it  may  be  remedied  by  entering  the  verdict  on  the 
count  in  assumpsit,  or  the  count  in  trover.(&) 
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This  respects,  1.  The  nature  of  the  plaintiff^  s  right  or  interest  in  the 
matter  affected. 

2.  The  number  of  parties  to  the  action. 


Jy)  16  John.  146.  (a)  8  John.  436. 

x)  12  id.  847.    8  id.  436.    See  9  id.        (6)  7  Cowen,  725.    9  id.  151. 
.    3  Wen.  492. 

(22)  Hill  V.  Gibba,  (5  Hill  56,  note  (a)  59.)  ^ 

(23)  Lovett  V.  Pell,  (22  Wen.  369,  (Whitney  v.  Crim,  (1  Hill,  61.) 

(24)  Dunham  v.  Simmoof ,  (3  Hill,  609.) 
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3.  Tke  number  of  causes  of  action,  and  the  joinder  thereof  in  one  ni. 
4  The  nature  of  the  defence,  and  whether  it  be  advisable  to  compel  tke 
defendant  to  plead  specially. 
5.  The  evidence  to  be  adduced  by  the  plaintiff  or  defendant. 

1.  In  some  cases,  where  the  property  of  a  person  has  been  takn 
away  or  withheld  from  him,  he  may  waive  the  tort  and  sue  in  assump- 
sit for  the  value  ;(c)  but  as  bare  possession  is  sufficient,  in  genera],  to 
Sustain  an  action  of  trover  or  trespass  against  a  wrongdoer,  it  may  often 
be  better  to  adopt  one  of  those  forms  of  action  than  to  sue  in  asBumpat 
for  money  had  and  received,  as  in  the  latter  form  of  action  a  stricter 
right  to  the  goods  or  the  proceeds  might  be  required.(<l) 

Ih  some  cases,  case  and  debt  are  concurrent  remedies,  as  upon  an  ex- 
ecutory contract,  or  against  a  sheriff  for  an  escape.  So  a  plaintiff  mar 
elect  between  debt  and  assumpsit,  in  every  case  where  the  commoD  law 
creates  a  duty  for  the  payment  of  money  ;  and  in  every  case  vhee 
there  is  an  express  contract  for  the  payment  of  money ;  or,  betweei 
debt  and  covenant,  as  whene  a  man  covenants  to  do  a  thing  under  a  pea- 
alty  ;  or  to  pay  rent  or  other  money  ;  or  between  trespass  and  trover ; 
or,  in  some  cases,  between  assumpsit  and  covenant,  as  where  one  cove- 
nants to  do  a  c^tain  act,  for  which  he  has  received  a  consideration,  the 
other  party  may  bring  covenant  for  the  breach,  or  he  may  disaffirm  tlie 
contract,  and  bring  assumpsit  to  recover  back  the  consideration.  So,  i 
party  may  have  an  action  upon  a  statute  or  by  common  law,  where  t 
remedy  previously  existed  at  common  iaw.(e) 

2.  We  have  seen  that  in  an  action  for  a  wrong,  if  one  who  ought  to 
be  made  co-plaintiff  be  omitted,  it  can  only  be  pleaded  in  abatement ;(/! 
but  it  is  otherwise  of  an  action  on  contract,  for  here  it  can  be  objected 
at  any  time  ;  and  we  have  also  seen  that  the  joinder  of  too  many  defeo- 
dants,  in  an  action  for  a  wrong,  is  not  fatal,  btit  one  or  more  may  be  ic* 
quitted,  and  one  or  mote  found  guilty  ;  but  it  is  otherwise  of  an  actioo 
t)n  contract ;  for  here,  if  there  be  too  few  named  as  plaintiffs,  it  is  faul 
to  the  suit,  and  if  a  defendant  be  omitted,  it  may  be  pleaded  in  abate- 
ment. Hence,  if  it  be  doubtful,  as  is  often  the  case,  how  many  persoef 
ishould  be  either  plaintiffs  or  defendants,  it  is  better  to  declare  in  tres- 
pass on  the  case,  as  for  a  wrong,  when  this  can  be  done,  than  io  as- 
sumpsit, as  upon  a  contract ;  and  it  is  often  in  the  election  of  the  plaia- 
tiff  to  gain  this  advantage,  merely  by  framing  his  declaration  so  as  to 


(e)  See  1  ChiU  PI.  Spriogf.  ed.  1837,        (e)  Id.  aod  the  caoes  then  cited, 
p.  113.     13  Wen.  154.  (/)  Ante,  p.  611. 

(d)  1  Chit.  PI.  Springf.  cd.  1837,  p. 
238.    Grab.  Prac.  2d  ed.  98. 
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reach  it.  Thus,  for  a  breach  of  trust  by  a  bailee,  about  the  thing  bailed, 
either  through  carelessness,  or  any  positive  injury  in  abusing  or  convert- 
ing it,  the  plaintiff  may  state  the  contract  of  bailment,  and  that  the  de- 
fendant in  consideration  of  the  delivery,  upon  terms  of  the  bailment, 
whatever  they  are,  promised  to  fulfil  the  contract,  which  he  had  vio- 
lated ;  which  would  be  declaring  in  assumpsit ;  or  the  plaintiff  might 
merely  state,  that  the  defendant  received  of  bim  the  goods  for  a  certain 
purpose,  which  purpose,  he  had  fraudulently,  negligently,  and  wrong- 
fully violated,  omitting  the  forms  of  setting  forth  a  contract,  by  not 
stating,  either  consideration  or  promise,  which  would  be  case.{g)  A 
count  in  trover  may,  in  the  latter  instance,  be  added,  with  a  count  on  a 
fraud  in  the  sale  of  a  chattel,  and,  as  we  have  seen,  even  a  count  in  as- 
sumpsit on  a  warranty,  where  fraud  is  the  gist  of  the  action.(A)  The 
case  of  Govett  v.  Radnidge,(t)  is  a  good  illustration  of  the  advantage 
to  be  derived  from  bringing  case^  instead  of  assumpsitj  where  either 
would  properly  lie.  The  action  was  against  threej  and  the  plaintiff  de- 
clared that  they  had  the  loading  of  a  hogshead  of  the  plaintiff's  for  a 
certain  reward  to  be  paid  to  one  of  them,  and  a  certain  other  reward  to 
be  paid  to  the  other  two,  and  that  the  defendants  so  negligently  con- 
ducted themselves  in  the  loading,  &c.  that  the  hogshegd  was  damaged  : 
held,  that  the  gist  of  the  action  was  the  tort^  and  not  the  contract  out 
of  which  it  arose  ;  and,  therefore,  that  on  a  plea  of  not  guilty,  two  be- 
ing acquitted,  judgment  might  be  had  against  the  tkirdj  who  was  found 
guilty. 

3.  But  on  the  other  hand,  where  I  have  a  claim  against  another  for 
tieglect,  &c.  as  bailee,  and  also  on  a  note,  book  account,  or  other  con- 
tract, I  would  shape  my  declaration  against  him  in  assumpsit,  so  as  to 
bring  in,  and  join  in  the  same  action,  my  several  claims  upon  my  other 
contracts,  against  the  defendant.  B\it  if  I  had  a  claim  in  trover,  instead 
of  assumpsit,  I  would  declare  in  trespass  on  the  case,  with  which  I 
might  also  join  a  count  for  trover,  and  thus  dispose  of  both  in  the  same 
action.  So,  for  a  money  demand  due  on  a  simple  contract,  the  plaintiff 
has,  in  general,  an  option  to  declare  either  in  as^mpsit  or  debt ;  if 
there  be  also  another  demand  of  an  unliquidated  nature,  founded  on  a 
simple  contract,  it  is  then  proper  to  declate  in  assumpsit  for  both  causes 
of  action  ;  but  if  there  be  no  unliquidated  demand,  or  if  part  of  the  de- 
mand be  due  on  specialty,  debt  may  be  preferablc.(  J)     And  it  is  a  gen- 


(g)  2  Chit.  PI.  Springf.  ed.  1637,  p.        (t)  3  East,  82. 
856,  n.  (a.)  O)  1  Chit  PI.  Springf.  ed.  1837,  p. 

(A)  Id.  and  see  ante^  p.  617.  239. 
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era]  rule  that  where  a  defendant  has  been  gailty  of  a  tortious  neglect  of 
duty,  the  plaintiff  may  waive  the  tort  and  rely  upon  the  circonistaDoes 
as  forming  a  breach  of  promise,  implied  from  some  consideration  of  re- 
ward. (A)  Thus,  case  is  the  most  usual  form  of  action  by  the  master  for 
enticing  away  his  apprentice,  yet  the  tort  may  be  waived,  and  assump- 
sit brought  for  the  work  and  labor  of  the  apprentir.e.(/) 

4.  And  so  with  regard  to  a  defence,  where  a  defendant  has  taken  my 
property  and  wrongfully  converted  it,  I  would  bring  trespass  instead  of 
trover,  for,  in  the  former,  the  defendant  must  plead  and  set  forth  his  de- 
fence specially ;  but  in  the  latter  action,  he  can,  in  most  instances,  plead 
the  general  issue,  and  give  his  defence  in  evidence  under  it,  so  that  I 
precluded  from  knowing  what  he  will  insist  on.(97i) 

5.  Trespass  is  sometimes  preferable  to  an  action  on  the  case,  in 
spect  of  the  proof  by  which  the  action  is  to  be  sustained  ;  for  should  a 
man  run  against  my  carriage  in  the  highway,  and  do  me  an  injury,  if  it 
were  mere  negligence,  I  might  bring  either  trespass  or  case  ;  but  if  wil- 
ful, I  have  no  choice,  but  must  bring  trespass.  Now,  if  I  should  bring 
case,  and  the  witness  should  happen  to  express  his  belief,  that  the  injury 
was  wilful,  I  must  be  turned  round  to  another  action,  by  bringing  which, 
in  the  first  instange,  I  might  have  been  safe  at  all  events.(n)  (1) 

Where  an  action  was  instituted  in  the  name  of  several  plaintiff;,  one 
of  whom  refused  to  proceed  ;  on  motion,  the  court  refused  to  strike  oat 
his  name  as  joint  plaintiff,  unless  it  was  shown  that  his  name  had  been 
used  not  only  against  his  will,  hut  fraudulently ;  they  left  him  to  release 
the  action,  and  held  the  question  as  to  his  right  to  do  so  to  be  a  subject 
for  future  decision. (o) 

The  right  which  is  given  to  the  plaintiff,  to  elect  between  different 
forms  of  action,  does  not  authorize  him  to  split  up  a  single  transaction 


(k)  3  East,  70.     1  Barn.  &  Cress.  418.  (m)  I  Chit.  Fl.  SpriDgfield  ed.  1837, 

2  id.  735.    See  3  Wen.  162,  13  id.  154.  p.  240.     11  Joha.  182.    See  7  Coweo,  35. 

(0  1  Taunt.  112.    8  Maule  &  Selw.  1  id.  288. 

191.    5  East,  39,  n.    See  4  Paige.  537.  (n)  14  John.  432.     3  East,  600.    6 

See  also  additional  cases  illustrating  the  Cowen,  342.     18  John.  283.     19  id.  8B1. 

rule  Slated  in  the  text,  cited  and  com-  See  also  10  Bing.  112,  and  the  cases  ft- 

niented  upon  by  Mr.  Senator  Maison,  13  ferred  to  by  court  and  counsel. 

Wen.  154,  155,  156.  (o)  10  Bing.  23. 

(1)  It  should  again  be  noticed,  in  connexion  with  the  subject  menllooed  ia  the 
text,  that  the  long  agitated  distinction  between  trespass  and  case  do  longer  exists. 
The  statute  declares  that  where,  by  the  wrongful  act  of  any  person,  an  iojoir  as 
produced  either  to  the  person,  personal  property  or  rights  of  another,  or  to  nis  ser- 
vant, child  or  wife,  for  which  an  action  of  trespass  may  by  law  be  brought,  as  ac> 
lion  of  trespass  on  the  case  may  be  brought  to  recover  damages  for  such  injiinr, 
whether  it  was  wilful,  or  accompanied  by  force  or  not,  and  whether  such  injury  was 
a  direct  and  immediate  consequence  from  such  wrongful  act,  or  whether  it  was  c«i- 
sequential  and  direct.    (2  R.  S.  456,  §  16.) 
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into  separate  suits.  Thus,  where  a  party  has  one  entire  claim  or  demand, 
arising  out  of  a  single  transaction,  whether  in  the  nature  of  contract  or 
of  tort,  he  cannot  divide  it  into  separate  and  distinct  claims,  and  bring 
an  action  for  each  ;  as  where  there  is  an  entire  contract  of  sale  of  goods, 
he  cannot  maintain  an  action  for  one  part  of  the  goods  sold,  and  another 
action  for  another  part.(p)  So,  where  there  has  been  a  trespass  or  con- 
version, by  one  single  indivisible  act,  in  relation  to  several  chattels,  the 
plaintiff  cannot  split  up  his  claim  for  damages,  by  bringing  separate  ac- 
tions of  trespass  or  trover,  for  each  particular  article  seized  or  convert- 
ed.(9)  It  is  perfectly  settled,  that  if  a  plaintiff  bring  an  action  for  a  part 
only  of  an  entire  and  indivisible  demand,  the  judgment  in  that  action  is 
a  conclusive  bar  to  a  subsequent  suit  for  another  part  of  the  same  de- 
mand.(r)  And  where  a  party  brought  an  action  for  a  part  only  of  an 
entire  demand,  and  obtained  judgment,  it  was  held  that  he  could  not 
subsequently  avail  himself  of  the  residue  by  way  of  set-off  in  an  action 
against  him  by  the  opposite  party. (^)  There  may  be  some  doubt  as  to 
what  the  law  considers  an  entire  and  indivisible  demand.  In  an  action 
for  goods  sold,  for  instance,  it  is  not  necessary  that  the  articles  should 
all  have  been  delivered  at  the  same  time  or  under  one  contract,  in  order 
to  bring  the  account  within  the  rule  of  law  prohibiting  separate  actions 
upon  it.  Thus,  in  one  case,  where  the  action  was  on  a  book  account, 
consisting  of  seven  articles  of  merchandize,  delivered  between  the  20th 
July  and  27th  August,  1828,  it  appearing  under  the  plea  of  a  former 
suit  for  the  same  identical  cause  and  causes  of  action^  that  the  plaintiff 
had  an  account  against  the  defendant  consisting  of  twenty  different  arti- 
cles of  merchandize,  delivered  on  fourteen  different  days,  between  the 
4th  June  and  27th  August,  1828 ;  that  he  commenced  a  suit  against  the 
defendant  and  exhibited  an  account  of  items  delivered  between  1st  June 
and  19th  July,  1828  ;  that  the  defendant  pleaded  a  tender  in  such  suit, 
and  obtained  judgment  for  costs  ;  it  was  h^Id,  that  the  whole  account 
being  due  when  the  first  suit  was  brought,  it  should  be  viewed  in  the 
light  of  an  entire  demand,  incapable  of  division,  for  the  purpose  of  pros- 
ecution.(/)  So,  where  there  were  breaches  of  several  and  distinct  cov- 
enants contained  in  the  same  instrument,  and  a  suit  was  brought  claim- 
ing damages  for  some  of  the  breaches,  and  subsequently  a  second  action 
was  commenced  claiming  damages  for  other  breaches,  all  of  the  causes 


(p)  15  John.  229.    16  id.  121.    Id  136.  488.  See  also  opinion  of  NelsoD,  J.,  8  id. 

8  Wen.  492.    1  id.  487.    19  id.  207.  493. 

(a)  15  John.  432.     16  id.  136.     19  (9)  1  Wen.  487. 

Wen.  207.  (t)  8  id.  492,  3,  4. 

(r)  Id.  and  per  Sutherland,  J.,  1  Wen. 
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of  action  having  accrued  at  the  time  of  the  bringing  of  the  first  mii :  it 
was  held,  that  the  first  might  be  pleaded  in  abatement  of  the  second  sc- 
tion.(2)  The  rule  meDtioned  would  not,  however,  prevent  a  plaintiff 
from  commencing  as  many  a9tions  as  he  pleased,  for  trespasses  commit- 
ted at  different  times ;  or  on  a  note  and  bank  account  separately,  or  the 
like. 


(2)  19  Wen.  207. 
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ACCEPTANCE.    See  Bills  op  Excbange. 

of  bill  of  exchange  necessary  to  bind  drawee,  178. 
form  of,  178. 

must  be  in  writing,  178,  179. 

and  signed  by  acceptor  or  his  agent,  178,  179. 

when  agent  may  direct  another  person  to  write  it,  179,  n.  (10). 
otherwise  of  an  order  drawn  on  a  particular  f^ind,  and  not  payable, 
on  its  face,  in  money,  178,  n.  (8). 
should  be  on  the  bill,  178. 

exception,  178  179. 
may  be  by  writing  name  across  its  face,  178,  n.  (8). 
what  words  will  suffice,  178,  n.  (8). 
when  previous  promise  to  accept  amounts  to,  179. 
what  is  a  sufficient  promise,  179,  n.  (9). 

need  not  describe  bill  to  be  drawn,  179,  n.  (9). 
by  refusing  to  return  bill  to  holder  within  24  hours,  179. 
date  of,  when  it  may  be  shown  by  parol,  179. 
effect  of,  179. 

invalidity  of,  does  not  vitiate  bill,  189. 
cancelling  or  alteration  of,  how  far  it  vitiales  bill,  187. 
presentment  for,  when  and  how  to  be  made,  218. 
cannot  be  made  until  money  is  due,  218. 
when  bill  is  to  be  considered  due,  218. 
to  both  makers,  when  necessary,  218,  n.  (16^. 
when  conditional  or  partial  notice  should  be  g^ven  of  non-acceptance,  228. 
notice  of  non-acceptance  where  drawee  has  no  effects,  225  to  228. 

in  other  cases,  governed  by  same  rules  as  notice  of  non-payment,  228. 
supra  protest,  does  not  excuse  demand  of  payment  of  drawee,  237. 
ACCEPTOR.     Ses  Acceptance.    Bills  of  Exchange,  &c. 
who  is,  178. 
his  Uability,  179. 

bis  rights  and  obligations,  212  to  216. 
how  affected  by  alteration  of  bill  or  note,  186,  187. 

Vol,  1.  79 
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ACCEPTOR— conHntwd. 

bound  by  condition  annexed  to  bill  before  acceptance,  196. 

of  a  bill  endorsed  for  part,  may  be  liable  to  two  actions,  197. 

when  liable  without  a  demand,  and  when  not,  213. 

liable  without  a  demand  at  a  particular  time  and  place,  213,  214. 

cannot  object  that  time  has  been  given  to  other  parties,  214. 

how  he  may  be  discharged,  214,  215. 

liable  for  interest,  215,  216.     See  Interest. 

but  not  for  costs  incurred  by  endorser,  by  reason  of  noD-paymeDt,  2i6w 
»  nor  for  costs  of  drawer,  216. 

of  a  forged  bill,  bound  to  pay  it,  216. 
demand  of,  when  and  how  made,  218  to  224. 
what  considered  effects  in  his  hands,  226,  227. 
competent  witness  to  prove  want  of  effects,  227. 
ACCIDENT, 

inevitable,  what  is,  69. 

bailee  not  liable  for  a  loss  by,  69. 
case  will  not  lie  for  injury  resulting  from,  345. 
ACCOMMODATION 

bills,  notes,  or  endorsements,  what  are,  200,  201. 

want  of  consideration  no  defence  by  accommodation  endorser,  200L 
ACCOUNT,  ACTION  OF, 

justice  has  no  jurisdiction  of,  108. 
ACCOUNT  STATED, 

assumpsit  on,  when  it  lies,  79,  265. 
how  to  declare  in,  265. 
proof  necessary,  265. 
is  in  nature  of  a  new  promise,  267. 
ACCOUNTS, 

when  they  draw  interest,  286. 
ACKNOWLEDGMENT 

of  deeds,  &c.  may  be  taken  by  justice,  478. 
of  warrants  of  attorney  to  appear,  594. 
ACTIONS, 

what  are  cognizable  before  a  justice. 

debt,  34,  46,  47.    See  Debt,  Action  op. 

covenant,  34,  52.     See  Covenant,  Action  op. 

trespass  on  the  case,  34,  55,    See  Thbbpass  on  the  CasC* 

trespass,  35,  407.     See  Trespass. 
qui  tarn  actions,  what,  50. 
popular  actions,  50. 

assumpsit,  55.     See  Assumpsit,  Action  op.    Contract. 
ADMINISTRATOR.    See  Executors  and  Administrators. 

when  not  personally  liable  on  note  given  for  debt  of  intestate,  309. 
form  of  summons  in  favor  of,  506. 
ADULTERY, 

action  for,  395  to  397. 

evidence  in,  395. 

marriage  in  fact  must  be  proved,  and  how«  895,  386. 
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what  is  a  valid,  396,  and  notes  (18),  (19).    See  Marriage. 
damages  in,  397. 
AFFIDAVIT, 

definition  of,  512. 

power  of  justice  to  take,  477,  478. 

mode  of  swearing  to,  513,  528. 

for  search  warrant,  requisites  of,  462. 

for  distress  warrant,  475. 

requisites  of,  475,  and  n.  (21). 
may  be  sworn  to,  before  a  justice,  477. 
for  short  summons,  requisites  of,  501,  502. 

form  of,  on  application  by  non-resident,  503. 

should  not  be  entitled  in  any  suit,  503,  n.  (19). 
on  application  against  non-resident  defendant,  504. 
for  warrant,  511  to  515. 

requisites  of,  512  to  516. 
by  whom  to  be  made,  512. 
when  not  required,  512. 
how  defect  in,  waived,  514. 
form  of,  in  a  case  not  arising  on  contract,  515. 
in  a  case  arising  on  contract,  516. 
when  they  should  not  be  entitled,  517,  n,  (5). 
for  an  attachment,  523  to  538. 

by  whom  to  be  made,  525,  527. 
by  whom  to  be  drawn,  525. 

form  of,  to  obtain  attachment  under  revised  statutes,  525. 
under  non-imprisonment  act,  527. 
where  applicant  joins  in  affidavit  with  other  persons,  527. 
mode  of  swearing  to,  528. 
should  not  be  entitled  in  a  suit,  52t^. 
subpoena  to  compel  witnesses  to  make,  538. 
AFFIRMATION, 
form  of,  513. 
AGENT.    See  Principal  and  Agent. 
AGREEMENT.    See  Contract. 

relative  to  partition  fences,  420  to  423. 
ALTERATION 

of  a  bill  or  note,  when  it  vitiates,  187, 188.    See  Bills  op  Exchange. 
not  presumed  to  have  been  made  after  execution,  187. 
a  question  for  jury,  187. 
what  is  a  material,  187. 
AMENDMENTS. 

power  of  justice  to  amend  process,  454. 

attachments  after  their  return,  54L 
AMENDS, 

tender  of,  in  cases  of  abuse  of  distress,  412,  474. 
ANIMALS. 

when  trover  lies  for  wild  animals,  328. 
nature  of  property  in,  328,  329. 
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how  acquired  and  lost,  828. 

to  whom  the  young  of,  belong,  when  let  to  hire,  329. 
when  owner  liable  for  injuries  by,  385  to  889,  416  to  483. 
notice  of  their  bad  habits,  when  to  be  proved,  385,  and  n.  (11)* 
when  person  justified  in  killing,  388,  369. 
what  animals  one  is  bound  to  fence  against,  418,  424. 
whether  they  may  run  at  large  in  the  highway,  426  to  482. 
owner  bound  to  keep  them  on  his  own  soil,  432,  433. 
APOTHECARY, 

action  by,  for  services,  136. 
APPEARANCE. 

when  the  parties  are  to  appear,  578  to  585. 

how  long  justice  may  wait  for  parties,  578,  580, 585. 
on  return  of  summons  personally  served,  578. 

of  attachment  duly  served,  578. 
in  cases  of  arrest  by  warrant,  584,  585. 
on  return  of  summons  or  attachment  served  by  copy,  585. 
plaintiff  must  appear  before  judgment  for  him,  585  to  587. 

unless  appearance  is  waived,  586. 
when  defendant  allowed  to  plead,  though  he  did  not  appear  in  t]nK,581 

to  583. 
when  defendant  must  appear  before  judgment  can  be  rendered  fior,  sr 
against  him,  588. 
how  parties  are  to  appear,  586. 
in  general,  in  person,  586. 

but  not  infants,  nor  corporations  aggregate,  586. 
infants,  by  next  friend  or  guardian,  586. 
corporations,  by  attorney  appointed  under  corporate  seal,  586. 
idiots  and  lunatics,  586. 
married  women,  586. 
infant  executor,  586. 
by  attorney,  589. 

who  may  thus  appear,  589. 

who  may  act  as  attorneys,  589,  590. 

how  far  constable  may  act  as  such,  589. 
attorney's  authority  may  be  either  written  or  by  parol,  589. 
how  proved,  588,  589,  590. 
how  construed,  590. 
warrants  of  attorney  to  prosecute,  form  of,  591,  593. 
to  defend,  592. 

if  acknowledged,  are  prima  facie  evidence  of  authority,  Oi 
certificate  of  acknowledgment  of,  form  of,  594. 

should  contain  power  to  release  witnesses,  594. 
is  sufficient  if  executed  by  nominal  plaintiff  only,  694. 
by  next  friend  or  guardian,  595.    See  Infant. 
infants  must  appear  by,  595. 
how  far  next  friend,  &c.  liable  for  costs,  595,  596. 
remedy  for  costs,  against  next  friend,  595,  596. 
may  be  required  to  covenant  to  pay  costs,  ^oft- 
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at  what  time  to  be  appointed,  597,  596. 
what  evidence  of  party's  infancy  required,  598. 
plaintiff  should  see  that  a  guardian  is  appointed  for  infant  defen- 
dant, 598. 
attorney  may  be  employed  to  conduct  suit  for,  598. 
mode  and  form  of  appointing  a  next  friend,  599. 
guardian  for  defendant,  602. 
APPLICATION, 

for  attachment,  522. 

should  be  in  writing,  522. 
by  whom  to  be  made,  522. 
should  specify  statute  under  which  it  is  made,  524. 
form  of,  524. 
APPRENTICE.    See  Master  and  Servant. 
master  entitled  to  earnings  of,  85. 
bow  bound  out,  86,  87. 
indentures,  86. 

consent  of  father,  Slc.  how  endorsed  upon,  86,  87,  n.  (14). 
for  refusal  to  work,  how  punished,  87. 
may  be  imprisoned  for  ill  behavior,  87. 
infants  coming  from  beyond  sea  may  bind  themselves,  87. 
grievances,  how  redressed,  87. 

not  boUnd  by  agreement  not  to  exercise  his  trade,  &c.  87. 
must  be  a  party  to  indenture,  87. 

unless  in  case  of  a  pauper,  87. 
cannot  be  bound  by  his  father  without  his  consent,  87. 
may  be  corrected  by  master,  88. 
when  indenture  may  be  assigned,  88. 
master's  liability  for  necessaries  for,  88,  125,  135. 
apprenticeship  dissolved  by  death  of  master,  88. 
ARBITRATOR, 

whether  he  may  maintain  an  action  for  his  trouble,  139, 140. 
ARREST, 

what  amounts  to,  378,  379. 

how  far  officer  has  a  right  to  break  doors,  to  make,  378,  379,  563,  4. 
what  is  considered  a  breaking,  378, 379. 

to  whom  and  how  far  a  house  is  a  protection,  378,  379,  563,  564. 
when  illegal,  proceedings  are  to  b^  dismissed,  558. 
privilege  from,  confined  to  dwelling  house,  379. 

difference  between,  and  privilege  from  service  of  process,  563. 
who  privileged  from,  559. 

members  of  congress  and  of  state  legislature,  559. 
ambassadors,  public  ministers,  and  their  servants,  559. 
attorneys,  counsellors,  and  officers  of  court,  37,  560,  561. 
extent  of  their  exemption,  560, 561. 
privilege,  how  lost,  560. 
females^  voters,  militia  men,  561. 
officers,  privates,  dtc.  of  U.  S.  army,  561. 
seamen,  marines,  dtc.  in  navy,  561. 
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but  midshipmen  not  exempUd,  661,  n.  (15). 
parties  to  a  suit,  witnesses,  jurors,  dbc.  661,  662. 
attending  before  arbitrators  or  referees,  562. 
others  attending  court,  561. 
bail,  attending  court  to  justify,  561. 

canal  commissioners,  superintendents,  collectors  and  lock  tenders,  561 
privilege  from,  is  temporary,  563. 
cannot  be  made  on  Sunday,  563.    See  Sunday. 
but  defendant  may  be  retaken  on  that  day,  563. 
nor  can  defendant  be  detained  over  Sunday,  563. 
of  a  person  brought  into  the  state  by  a  trick,  yoid,  563. 
privilege  from,  is  local,  563. 
how  made,  564,  565. 

need  not  be  by  hand  of  constable,  565. 
how  defendant  may  be  confined  afler,  565. 

constable  may  take  the  power  of  the  county  to  assist  in  makini^,  565,  SK. 
cannot  serve  a  warrant  in  his  own  favor,  565. 
person  refusing  to  aid,  guilty  of  a  misdemeanor,  566. 
liability  of  person  who  assists  officer,  566. 
ASSIGNEE 

of  a  debt,  who  is,  74,  75,  77. 

an  attorney  having  a  lien  for  costs  of  a  judgment,  76. 
takes  it  subject  to  all  equities,  ^c.  75. 

extent  of  this  rule,  75,  n.  (7). 
how  far  protection  against  acts  and  declarations  of  assignor,  75,  77. 

where  he  sues  sheriff,  for  an  escape,  77. 
when  he  may  sue  in  his  own  name,  75. 
when  assignor  is  dead,  77,  n.  (10^. 
on  a  promise  to  him,  75. 

when  such  a  promise  void,  75,  n.  (9). 
in  what  action,  76. 
not  defeated  by  death  of  assignor,  77. 

but  may  sue  in  name  of  his  executor,  77. 
when  he  may  use  it  as  a  set-off,  78. 

right  of  set-off  against  him  in  suits  brought  in  name  of  assignor,  78. 
of  a  note  not  negotiable,  endorsed  in  blank,  must  give  notice  to  maker,  77. 
what  is  a  sufficient  notice,  77. 
of  a  bond,  when  he  may  bring  trover  for  it,  78. 
ASSIGNOR, 

who  is,  74.    See  Assignment.    Assignee. 

his  declarations  and  acts  after  assignment,  dbc.  will  not  prejudice  assignee,  75. 
claim  must  be  sued  upon  in  his  name,  74. 
cannot  defeat  a  suit  brought  in  his  name,  75. 

claim  against,  cannot  be  shown  by  debtor  afler  he  has  admitted  a  balance 
due  from  him,  74,  n.  (6). 
ASSIGNMENT, 

of  choses  in  action,  74  to  78. 

what  demands  may  be  essigned,  74  to  78. 
in  whose  name  to  be  sued,  74,  75. 
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effect  of  assignment  of,  74,  75. 

will  prevent  their  passing,  under  assignment  in  bankruptcy,  &c. 
75,  n.  (8). 
to  protect  assignee  against  acts  of  assignor,  need  not  be  absolute,  75. 
or  of  whole  subject  matter,  75. 

sufficient  if  it  conveys  a  power  coupled  with  an  interest,  75. 
is  complete  without  any  notice  to  debtor,  75,  n.  (8^. 
notice  of,  to  debtor,  74. 

what  is  sufficient,  74,  77. 
effect  of,  74,  75. 

how  far  it  will  ptevent  a  set-off  or  defence  existing  against  as- 
signor, 74,  75. 
how  made,  76. 

by  an  order  on  an  agent,  76. 
by  the  delivery  of  a  note,  &c.  76. 
need  not  be  by  deed,  76. 
of  a  bond  or  debt  secured  by  mortgage,  efifeot  of,  76. 
right  to  damages  for  overflowing  lands  do  not  pass  by,  78. 

nor  do  mere  personal  torts,  78. 
of  a  judgment,  effect  of,  76. 
Jiow  it  may  be  made,  76. 
where  no  such  judgment  exists,  78. 
when  it  amounts  to  a  sale,  78. 
ASSUMPSIT,  ACTION  OF.    See  Contract. 
when  it  lies,  55  to  79,  83. 

upon  agreements  by  parol  only,  56,  78. 

what  are  such,  78. 
by  assignee  upon  an  express  promise  by  original  debtor,  76. 

but  not  upon  an  implied  promise,  76. 
by  vendor,  far  price  of  article  sold,  78,  79. 
upon  a  bailment,  79. 

on  all  special  agreements  to  do  or  not  to  do  some  particular  thing,  79» 
for  goods  sold  and  delivered,  79, 116.    See  Goods  sold  and  delivered. 
for  goods  bargained  and  sold,  79, 116.    See  Goods  baroainbd  and  bold. 
for  work,  labor  and  services,  79,  126.     See  Work,  Labor,  &c. 
for  money  had  and  received  to  the  plaintiff's  use,  79, 145.    See  Money 

had  and  received. 
for  mone^  paid,  laid  out  and  expended  for  the  defendant,  79, 168.    See 

Money  paid,  &c. 
for  money  lent  and  advanced,  79,  172.     See  Money  lent,  &c. 
for  use  and  occupation,  79, 174.    See  Use  and  Occupation. 
on  the  various  contracts  occurring  in  a  suit  before  a  justice,  79, 176. 
on  bills  of  exchange  and  promissory  notes,  79,  177.    Scs.  Bills  of  Ex* 

CHANGE,  dec. 
on  an  account  stated,  or  balance  stnick,  79,  265. 
on  a  foreign  judgment,  88. 
against  sheriff  or  constable  for  price  of  goods  sold,  83. 

or  upon  a  rule  to  pay  over  money,  88. 
for  balance  of  money  due  on  a  covenant,  83. 
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on  a  promise  to  pay-  taxed  costs  of  motion,  83. 

where  two  agpree  to  share  the  expense,  and  one  pa3rs  the  whole,  8S. 

not  upon  a  promise  to  pay  a  debt  secured  by  an  instrument  of  a  higkr 

nature,  83. 
on  bank  bills  cut  in  two  for  transmission,  84. 
on  a  decision  of  individuals  chosen  by  parties,  84. 
on  a  promise  not  to  proceed  in  an  action  of  assault  and  battery,  84. 
not  against  an  attorney  on  a  promise  to  pay  costs  if  nonsuited,  84. 
on  a  promise  by  wrongful  taker  of  goods,  to  pay  for  them,  84, 181 
for  tolls,  84. 
in  fayor  of  party  from  whom  consideration  moves,  or  who  has  a  merits- 

rious  cause  of  action,  84. 
not  upon  wagers  or  betting  contracts,  84. 
nor  on  a  promise  to  an  officer  to  pay  debt  on  release  of  prisoner  is  en- 

cution,  84. 
on  special  agreement,  114. 

not  on  note  of  corporation  to  which  corporate  seal  is  affixed,  264. 
on  joint  and  several  contracts,  267.  See  Joint  and  several  Coktkactbl 
upon  an  express  or  implied  warranty,  360. 
concurrent  remedy  with  debt,  for  statute  penalties,  407,  n.  (24). 
against  master,  for  acts  of  servant,  85. 
on  money  counts  as  substitute  for  bill  in  chancery,  145. 
what  is  a  sufficient  consideration  to  support,  79  to  84.  See  Co  hsidebatiml 
AUCTION, 

bidder  at,  when  he  may  retract  his  bid,  118. 
AUCTIONEER, 

when  agent  for  both  parties,  63. 

what  is  a  sufficient  memorandum  by,  within  statute  of  frauds,  63,  64.   Su 

Frauds,  Statute  of.    Memorandum. 
when  he  may  sue  in  his  own  name  for  price  of  goods  sold,  98. 

vendee  may  set  off  a  debt  due  from  principal,  98. 
personally  liable  fer  deposit  money  where  good  title  cannot  be  made,  96L 
extent  of  his  authority,  98. 

when  liable  in  damages  for  not  delivering  article  sold,  98. 
puffing  at  sales  by,  98. 

his  remedy  against  his  principal  on  failure  of  title  to  article  sold,  96. 
AUTHORITY 

of  an  agent  or  attorney  to  be  pursued  strictly,  89,  92.    See  Principal  i» 
Agent. 
when  it  terminates,  and  when  revocable,  101. 
to  enter  on  lands,  by  owner  thereof,  409,  410.    See  Licensb. 
when  it  may  be  revoked,  409,  410. 
when  given  by  law,  410. 

to  execute  legal  process,  410. 

to  distrain  for  rent,  410. 

to  a  landlord  or  reversioner  to  see  that  no  waste  is  committed,  4c. 

410,  411. 
to  a  creditor,  to  demand  payment,  411. 
to  a  person  to  enter  an  inn,  411« 
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to  show  trees  reserved  to  a  purchaser,  411. 

but  not  to  glean,  411. 

nor  to  take  away  one's  chattels,  411. 

unless  sold  to  him  while  there,  by  the  owner  of  the  land,  411. 
when  one  abuses  an  authority  given  by  law,  he  is  a  trespasser  from 
.  the  beginning,  411  to  413. 
instances  of  abuse,  411,  412. 
a  mere  non-feasance  does  not  render  one  a  trespasser  from  the 

beginning,  412. 
when  landlord  distraining  for  rent  shall  be  deemed  so,  412, 413. 
when  trespass  or  case  lies  for  an  abuse  of  distress  by  landlord, 
412,  413. 
when  given  by  the  party,  an  abuse  of,  will  not  render  one  a  trespasser  from 

the  beginning,  413. 
to  appear  as  attorney,  689.     See  Appearance. 
ATTACHMENT, 

of  process  by,  620. 
is  a  commencement  of  the  suit,  622. 

long  attachment,  and  when  it  issues,  and  for  what  causes,  621  to  641. 
cannot  issue  against  one  of  several  joint  debtors,  622. 
upon  what  demands,  621,  622. 

demand  must  be  against  debtor  personally,  621,  622. 
as  to  the  amount  of  the  demand,  621, 622. 
against  what  persons,  621, 622. 

non-resident  of  the  county,  623. 
what  amounts  to  a  departure  or  concealment,  622. 

what  considered  evidence  of,  638. 
application  for,  to  be  in  writing,  622, 
form  of,  626. 

by  whom  to  be  made,  622.  * 

when  attendance  of  witnesses  may  be  compelled  upon,  524. 

form  of  subpcena  for,  638. 
to  be  accompanied  by  an  affidavit  of  the  facts,  622,  623. 
requisites  of  affidavit,  624  to  637. 
by  whom  to  be  made,  623,  626. 
by  whom  to  be  drawn,  626. 
forms  of  affidavit,  626. 

to  obtain  attachment  under  revised  statutes,  626. 
under  non-imprisonment  act,  627. 
where  the  applicant  joins  with  other  persons,  627. 
oath  to,  how  to  be  administered,  628. 
what  should  be  stated  in,  628. 
should  state  facts,  and  not  belief,  629  to  634. 
what  considered  satisfactory  proof,  626, 629  to  632. 
justice  issuing,  without  jurisdiction,  is  a  trespasser,  634,  686. 
statute  should  be  strictly  followed,  634. 

if  regularly  issued,  cause  must  be  tried  though  affidavit  Im  false,  687,8. 
should  not  be  issued  unless  a  prima  facia  cause  is  showD,  637. 
Vol.  I.  80 


634  INDEX. 

ATTACHMENT— continued, 
bond  upon,  539. 

}>enalty  and  condition  of,  539. 

by  whom  to  be  executed,  539. 

form  of,  539. 

how  long  liability  of  sureties  in,  continues,  540. 

form  of  approval,  540. 

rule  as  to  damages  upon,  540. 
requisites  and  form  of  attachment,  540,  541. 

may  be  amended  after  return,  by  inserting  amount  of  debt,  541 
short  attachment, 

nature  of,  and  when  proper,  541. 

no  affidavit  of  fraud,  or  bond  to  pay  damages  or  refund  surplus 

sary,  542. 
application  for,  542. 
bond  necessary,  542. 

form  of,  539. 
form  of,  542. 

~may  be  issued  against  non-resident  without  cause  shown,  542. 
service  and  return  of,  567  to  576. 

of  a  short  attachment,  567,  n.  (1). 

under  34th  section  of  non-imprisonment  act,  567,  n.  (1). 
constable,  how  far  protected,  when  attachment  is  not  returnable 

four  days,  567,  n.  (1). 
when  and  how  service  is  to  be  made,  and  on  what  goods,  567  to  5TS. 
duty  of  constable  in  keeping  goods,  and  his  liability,  567,  568. 
goods  not  to  be  removed  if  bond  be  given,  568. 

requisites  and  form  of  bond,  568  to  592. 
approval  of  sureties  in,  570. 

form  of  bond  by  claimant,  570.  i 

approval  of  sureties  in,  571. 
constable  may  take  a  receipt,  if  no  bond  tendered,  572. 
inventory,  form  of,  and  bow  served,  573,  574. 
return,  and  form  of,  574,  575,  576. 

how  far  conclusive,  575. 
when  service  not  personal,  summons  to  be  issued,  575. 
constable  cannot  serve,  when  in  his  own  favor,  556. 
lien  of  attachment,  and  when  it  is  lost,  570, 572. 
by  failure  to  obtain  judgment,  572'. 
or  to  take  out  and  issue  execution,  572. 

within  what  time  execution  to  be  issued,  572. 
how  far  it  protects  property  from  other  process,  573. 

I 

how  long  it  continues,  570.  \ 

ATTORNEY, 

when  privileged  from  arrest,  37,  560. 

must  plead  privilege  in  abatement,  41,  565. 
deemed  an  assignee,  in  case  of  a  lien  for  costs,  76. 

and  if  defendant  pays  judgment,  afler  notice  of  the  lien,  wilfaoiil  WBl6df' 
ing  the  attorney,  he  it  liable  to  him,  76. 
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must  puntue  his  authority  strictly,  89. 

when  authority  is  given  to  several,  all  must  join,  unless  they  are  empowered 

jointly  and  severally,  89. 
agreement  by,  in  his  own  name,  for  his  client,  void,  89. 

should  be  in  the  name  of  his  principal,  89. 
authority  to  sue,  no  authority  to  receive  the  money,  99. 
appointed  under  power  of  substitution,  is  attorney  of  the  principal,  93. 
of  the  action  by,  for  his  fees,  137,  198,  139. 

bill  should  be  previously  taxed,  or  copy  served,  137. 

defendant  may  show  that  attorney  undertook  to  conduct  cause  gratis,  139. 

negligence  may  be  set  up  as  a  defence,  138. 

if  evidence  of,  be  merely  in  diminution  of  value  of  services,  notice 

necessary,  138. 
or  cro^  action  may  be  brought,  138. 
must  show  a  retainer,  139. 
AWARD, 

may  be  evidence  under  a  count  for  a  balance  struck,  266. 
made  on  Sunday,  not  valid,  278,  and  n.  (21). 

B 

BAILEE.    See  Carrier. 

9     who  is,  65.  ||) 

the  different  degrees  of  neglect  for  which  he  is  liable,  67  to  73. 
cannot  limit  his  liability,  68,  n.  (21).  1^ 

a  delivery  to,  necessary,  65,  and  n.  (15^. 

what  amounts  to  a  delivery,  65,  n.  (15). 
liable  for  actual  frauds,  68. 
answerable  after  refusal  to  return  things  bailed,  70. 
joint  bailees  jointly  liable  for  neglect,  68,  n.  (20). 
not  liable  for  inevitable  accident,  69. 
nor  irresistible  force,  69. 

unless  loss  occasioned  by  that  degree  of  negligence  for  which  the  na- 
ture of  his  contract  makes  him  gencfrally  answerable,  73. 
when  he  may  be  sued  in  assumpsit,  79. 
warehouseman,  liability  of,  73,  n.  (3). 
innkeeper,  71.     See  Innkeeper. 
pawnee,  70.     See  Pawnee. 
BAILMENT.     See  Bailee.    Carrier.    Neglect. 
how  defined,  65. 

the  thing  must  be  actually  delivered  to  bailee,  65,  n.  (15). 
what  amounts  to  a  delivery,  65,  n.  (15). 
what  transactions  amount  to,  66,  n.  (16).  73,  n.  (3). 
kinds  of — 

1.  deposit,  a  bailment  of  goods  to  be  kept  gratis,  65. 

no  action  will  lie  upon,  till  demand  and  refusal,  65,  n.  (16). 

2.  mandate,  a  bailment  of  goods  to  be  carried,  ^.  gratis,  66. 
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3.  a  loan  for  use,  of  property,  witbcHit  charge,  66. 

4.  pledging  of  goods  by  a  debtor  to  his  creditor,  66. 

how  it  differs  from  a  mortgage,  66,  n.  (17). 

5.  letting  to  hire,  of  property,  or  services,  for  a  compensatm,  66. 

1 .  the  hiring  of  a  thing  for  use,  66. 

2.  the  hiring  of  work  and  labor  to  be  done,  ^.  upon  the  tkiif 
bailed,  66. 

3.  (he  hiring  of  the  carriage  of  goods,  d&c.,  67. 
different  degrees  of  neglect  for  which  bailee  is  liable,  67  to  72. 

a  depositary,  69,  and  n.  (22). 
a  mandatary  to  carry,  69. 

to  perform  a  work,  69. 
a  borrower  for  use,  70. 
a  pawnee,  70 

nature  of  his  interest  in  the  property,  70,  n.  (26). 
when  he  may  sell  the  goods,  70,  n.  (25). 
when  he  may  bring  suits  respecting,  70,  n.  (96). 
the  hirer  of  a  thing,  70. 
a  workman  for  hire,  70. 
a  letter  to  hire  of  his  care  and  attention,  70. 
a  common  carrier,  70. 

exceptions  to  general  rules  as  to  liability  of  bailees,  70  to  73. 
bailee  in  general  how  far  liable,  73. 

always  for  actual  frauds,  68. 
when  assumpsit  lies  upon,  79. 
BALANCE  STRUCK, 
assumpsit  on,  79. 

when  it  lies,  265  to  267. 

between  partners,  266.    See  Partners. 
how  to  declare  on,  265. 
what  proof  is  necessary,  265  to  267. 
settling  an  account  is  in  nature  of  a  new  promise..  267. 
BANK  BILLS, 

when  considered  as  g^ods,  71,  n.  (1). 

cut  in  two  for  transmission,  may  be  recovered  on,  84.    But  see  209. 
BAR. 

suit  for  part  of  an  entire  cause  of  action,  a  bar  to  a  subsequent  suit  for  it* 
mainder,  622,  623. 
BASTARDY, 

order  of,  may  be  enforced  by  action  of  debt,  48,  49. 
BEARER.     See  Bills  of  Exchange,  &c.    Holder. 
BETS. 

unlawful  by  statute,  84     iSee  Wager. 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES, 
assumpsit  on,  79,  177. 
when  trover  lies  for,  389. 
hiU  of  exchange, 

what  is,  177,  and  n.  (6),  220,  n.  (18). 
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must  be  in  writing,  179. 

but  may  be  in  pencil  mark,  179. 
is  either  foreign  or  inland,  177.  * 

form  of,  177. 

nearly  allied  to  a  promissory  note,  178. 
the  parties  to,  178. 
check,  177.     See  Check. 
acceptance,  178.    See  Acceptance. 
negotiable  at  common  law,  180. 
an  order  to  credit  a  third  }>erson,  not  a  bill,  182. 
an  order  written  underneath  a  note,  requesting  another  person  to  pay  it, 
184. 
promissory  note^ 

what  is,  179,  180,  n.  (11),  184. 

a  due  bill,  180,  n.  (11),  184.  ^ 

but  not  a  note  payable  here,  in  Canada  money  or  in  foreign  bills, 
180,  n.  (12),  182. 

to  pay  a  certain  sum,  in  such  manner  and  proportion  and  at  such 
time  and  place  as  payee  should  require,  183. 

to  pay  on  a  day  certain,  or  when  payee  completes  a  building,  183, 184. 
must  be  in  writing,  179. 

but  may  be  in  pencil  mark,  179. 
form  of,  179. 
the  parties  to,  180. 
negotiable  by  statute,  180. 
alteration  of,  186,  187. 

of  a  partnership,  given  for  private  debt  of  a  partner  pritnafaeu  binding 
on  firm,  216. 
bUU  and  notes 

should  be  dated,  180. 

but  not  essential,  180. 

when  no  date,  how  computation  of  time  made,  180. 
should  specify  to  whom  payable,  180. 

otherwise  void,  181. 

where  there  are  two  of  same  name,  180. 

mistake  in  name,  when  immaterial,  181. 
must  specify  by  whom  payable,  positively,'  181. 
may  be  drawn  payable  to  bearer,  generally,  181. 

and  may  be  treated  as  if  payable  to  A.  or  bearer,  181. 
or  to  a  fictitious  person,  181. 

may  be  treated  as  payable  to  bearer,  181 »  n.  (13). 
need  not  be  payable  to  oi'der  or  bearer,  181. 
^      though  otherwise  not  negotiable,  181. 

if  name  of  payee  left  blank,  holder  may  insert  his  own  name,  181. 
if  payable  to  the  order  of  the  person  who  should  thereafter  endorse  the 

same,  negotiable,  181,  n.  (14). 
what  words  will  make  them  negotiable,  181,  n.  (14). 
must  be  for  payment  of  money  only,  181. 
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otherwise  not  negotiable,  180,  n.  (12^,  181, 182. 
must  not  be  payable  in  foreig^n  bills,  182. 
or  in  Canada  money,  180,  n.  (12). 
but  may  be  payable  in  New-York  bills,  or  specie,  183. 
must  be  payable  absolutely,  and  without  any  condition  or  continfeieT, 
182. 
unless  it  depend  on  an  event  which  must  happen,  183. 
must  not  depend  for  payment  on  a  particular  fund,  183. 

but  may  refer  to  a  particular  fund,  183,  and  n.  (17). 
of  the  form  of  the  promise,  in  a  note,  or  request  in  a  bill,  184. 

any  words  importing  an  absolute  engagement  to  pay ,  sofficient,  IM. 
when  the  word  never  may  be  rejected  as  surplusage,  184. 
payee,  though  described  as  agent,  &c.  may  sue  in  his  own  name,  164. 
how  to  proceed  where  one  signs  as  agent,  without  authority,  184. 
when  endorser  liable  as  maker,  185. 
guarantor  whf  n  liable  as  maker,  185,  n.  (19). 
take  effect  only  from  time  of  delivery)  185. 

when  presumed  to  have  been  delivered,  185. 
who  is  called  the  holder,  185. 

one  who  takes  it  as  collateral  security  for  endorKments  to  be  mdi 
by  him,  185,  n.  (20). 
when  transferable,  185. 

must,  in  general,  be  payable  to  order,  or  bearer,  185. 
any  words  expressing  intent  sufficient,  185. 
if  words  of  transfer  omitted  by  mistake,  they  may  be  inaerted  at 
any  time,  185. 
need  not  contain  words  ^*  for  value  received,"  185. 

nor  are  these  words  necessary  in  an  endorsement,  185. 
time  of  payment,  185. 

when  no  time  is  mentioned,  185. 
draw  interest  from  date,  185. 
cannot  be  altered  by  parol  evidence,  185. 

or  by  separate  agreement,  though  in  writing,  186. 
when  makers  bound,  jointly  and  severally,  186.    See  Endorser.   Rs' 

DORSEMENT. 

when  surety  is  jointly  and  severally  liable  with  maker,  186,  and  n.  (21). 

liability  of  a  guarantor,  186. 

where  blank  is  left  for  name  of  payee,  it  may  be  filled  up  afier  execa- 

tion  of  note,  186. 
a  blank  endorsement,  when  it  authorizes  one  to  write  a  note  on  the 

side,  186. 
if  made  payable  to  one  in  a  wrong  name,  he  may  sue  in  hit  right 

186. 
alteration  of  186. 
what  vitiates,  186. 

altering  them  in  a  material  part,  186. 

as  by  inserting  words  "  or  order,"  187. 
but  not  where  the  part  is  immaterial,  186. 
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nor  ID  order  to  correct  a  mistake,  186. 
nor  by  inserting  words  which  the  law  itself  would  supply,  186. 
of  bill  before  acceptance,  187. 

afler  acceptance,  but  before  transfeiTed,  187. 
by  inserting,  or  altering,  place  of  payment,  187. 
by  cancelling  acceptance,  through  mistake,  187. 
apparent  on  face  of  note  when  presumed  to  have  been  made,  187. 

question  for  jury  to  decide,  187. 
how  proved,  or  disproved,  187. 
when  assent  to,  may  be  inferred,  187. 
drawn  to  be  discounted  by  a  bank,  may  be  discounted  by  any  other  per- 
son, 188. 
corporations  may  be  parties  to,  same  as  natural  persons,  264. 
may  be  bound  by  acts  of  their  agents,  264,  n.  (14). 
though  not  authorized  in  writing,  264,  n.  (14). 
notes  of,  under  corporate  seal,  how  declared  on,  264. 
when  endorser  may  be  declared  against  as  maker,  264. 
when  agreement  by  payee  to  allow  debts  shall  operate  as  payment,  265. 
when  note  may  be  endorsed  for  part  of  amount  only,  197,  265. 

effect  of  such  endorsement,  265. 
agreements  to  set  off  precedent  debts,  effect  of,  265. 
how  far  one  partner  may  draw,  accept,  or  endorse  for  firm,  106,  107^ 

109,  110.     See  Partners. 
a  merchant's  clerk,  as  such,  has  no  authority  to  sign  for  his  master,  90. 
misdemeanor  in  justice  or  constable  to  buy,  for  prosecution,  293. 

proceedings  by  defendant,  in  suit  so  brought,  293. 
trover  lies  for,  339. 

but  not  for  note  that  has  been  paid,  339. 

in  such  action,  unfair  possession  in  defendant  must  be  shown,  339. 
the  parties  to,  188. 

who  may  be,  188,  189. 
corporations,  264. 
infants,  188. 

bound  by  their  promises  to  pay,  after  becoming  of  age,  188. 

but  not  by  a  promise  to  a  stranger,  188,  n.  (23). 
may  collect  notes  payable  or  endorsed  to  them,  189. 
married  women,  188,  189.     See  Husband  and  Wife. 
effect  of  her  endorsement,  188. 

when  she  may  endorse  a  note  given  to  her  before  mar- 
riage, 189. 
husband  may  also  endorse,  189. 
note  payable  or  endorsed  to,  how  sued,  189. 

right  to  set  off,  in  such  action,  a  debt  against  wife,  189. 
when,  though  void  as  to  some,  it  will  bind  other  parties,  189. 
how  negotiated,  189.    See  Transfer. 

by  endorsement,  if  payable  to  order,  189. 

or  if  payable  to  payee  or  order,  or  assigns,  or  to  drawer's  or- 
der, 191. 
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extent  of  (bis  rule,  11>2. 
by  delivery  or  endorsemeDt,  if  payable  to  bearer,  189, 192. 

or  payable  to  order  and  endorsed  in  blank,  189,  191, 192. 
who  has  right  of  transfer,  190. 

where  payee  or  holder  is  dead,  190. 
where  be  is  insolvent,  190. 

where  there  are  several  holders  who  are  partners,  190. 
afler  dissolution  of  firm,  190. 
«  where  they  are  not  partners,  190. 

where  bill  or  note  is  payable  to  A.  for  the  use  of  B.,  190. 
I  he  president  or  cashier  of  a  bank,  190. 
time  of  transfer,  190. 

may  be  either  before  or  afler  due,  190. 
effect  of  transferring  afler  it  has  been  paid,  190. 
when  paid  by  endorser,  191,  and  n.  (24). 
when  endorsee  of  a  paid  note  may  sue  on  it,  191. 
effect  of  paying  note  before  due,  and  le-iasuing  it  befon 

rity,  191. 
what  payment  will  destroy  negotiability,  191. 
effect  of  an  acknowledgment,  made  in  ignorance  of  apmiM 
payment  on  a  note  transferred  when  oyer  doe,  191. 
when  transferable  by  endorsement  only,  191,  192. 
when  by  mere  delivery,  192. 

where  note  is  payable  to  a  fictitious  payee  or  oidef,  1ft 
a  note  payable  to  order,  192. 
to  whom  a  transfer  conveys  a  right  of  action,  193. 
negotiable  here,  though  made  in  a  state  where  not  to,  191 
payable  to  order,  or  otherwise  not  negotiable,  may  be  tiaademd 
without  endorsement,  192. 
but  in  such  case  holder  cannot  sue  in  his  own  name,  191 
and  defendant  may  set  off  demands  against  original  paysSybe- 
fore  notice  of  assignment,  192. 
effect  of  endorsing  a  note  not  negotiable,  192. 
authorizes  suit  in  name  of  endorser,  )92. 
effect  of  endorsing  a  negotiable  note,  192. 
if  payable  to  order  of  drawer,  may  be  assigned  withoot  eadoor* 
ment,  192. 
may  be  sued  on  by  assignee,  in  name  of  drawer,  198. 
endorsement,  form  and  effect  of,  197  to  199.     Set  Eudoisihot. 
Endorber. 
when  a  guaranty  amounts  to,  193. 
may  be  sold  for  less  than  their  face,  197. 
guarantoeing  the  payment  of,  193  and  notos,  104,  n.  (29).    Sm  Ocii* 

AWTY. 

connderation  of,  197.    See  Consideration. 

all  bills  and  notes  import  a  consideration,  197. 
need  not  be  stated  in  declaration,  197. 


! 

I 


INDEX.  641 

BILLS  OP  EXCHANGE  AND  PROMISSORY  NOTES—cmtinued, 

or  proved,  in  first  instance,  197. 

but  otherwise  of  a  note  not  within  the  statute,  198. 
mere  inadequacy  of,  no  defence,  197,  n.  (3). 

but  otherwise  as  to  an  entire  want  of,  197,  n.  (3). 
when  words  ''  value  received"  evidence  of,  198. 
when  it  may  be  inquired  into,  199. 

of  a  note  payable  on  demand,  206. 
as  between  the  original  parties,  198,201. 
not  to  defeat  innocent  or  6ona  fide  holder,  201, 202. 
who  considered  such,  202,  203. 
failure,  or  illegality  of,  when  available  as  a  defence,  198, 206, 276. 
instances  of,  198,  199. 
partial  failure  of,  200,  and  n.  (5). 
when  it  must  be  pleaded  or  given  notice  of,  276. 
note  made  as  a  gift  cannot  be  enforced,  200. 
when  it  need  not  be  proved  by  holder,  207,  203,  n.  (6). 
what  is  a  sufficient  consideration,  198, 199. 

if  article  sold  is  of  the  slightest  value,  197,  n.  (3). 
liability  for  previous  endorsements,  199. 
an  agpreement  to  delay  the  prosecution  of  a  note,  200. 
the  settlement  of  a  doubtful  claim,  200,  n.  (4). 
fraudulent  consideration. 

note  given  for  land  sold  for  purpose  of  defrauding  creditors, 
203,  n.  (9). 
illegal  consideration,  204,  205,  n.  (11),  271  to  279. 

no  defence  to  an  action  by  bona  fide  holder,  205,  n.  CH)- 
when  want  of,  a  defence  as  against  holder,  200. 
when  holder  can  recover  only  what  he  gives  for  paper,  201. 
want  of,  in  acceptance,  not  available  against  payee,  201. 
not  examinable  into,  to  defeat  innocent  or  bona  fide  holder,  201,  2. 
who  considered  such,  202,  203.     See  Holder. 

not  an  endorsee  to  whom  a  note  has  been  transferred  as  a 

collateral  security,  203,  n.  (7). 
presumed  to  be  so,  till  contrary  be  shown,  202. 
when  not  so,  stands  exposed  as  original  party,  203. 
what  defences  then  available  by  defendant,  203. 
in  action  against  acceptor  or  endorser,  when  signature  of  drawer  or 

maker  need  not  be  proved,  204. 
endorser  is  liable  on  note  void  between  original  parties,  204. 
one  who  has  received,  in  payment  of  a  debt  due  him,  bills  over  due,  de- 
posited with  another  for  collection,  is  liable  to  original  owner,  204. 
,  where  note  is  void  by  statute,  204. 

innocent  holder,  how  affected,  205,  and  n.  (11). 

when  void  for  usury  or  gaming,  204.     See  Usury.    Gaming. 

or  for  violating  restraining  act,  205,  n.  (11^. 
against  what  parties  valid,  205. 
when  deemed  usurious,  205,  206. 

Vol.  1.  81 
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when  a  good  objection  (hat  plainti£f  holds  note  merely  as  agent,  907. 
holder  noay  sue  in  name  of  person  having  no  interest  in  note,  and  vil^ 

out  his  authority,  207. 
no  defence  that  property  of  note  is  in  a  third  person,  203,  n.  (6). 
lost  bill  or  note,  remedy  upon,  208.     See  Lost  Bills  or  Notes. 

applies  only  to  negotiable  notes,  208. 
negotiability  must  be  proved,  209. 

bond  must  be  g^ven  by  plaintiff,  208. 

endorser  of,  how  charged,  208,  n.  (13). 

loss,  how  proved,  208. 

what  proof  of  loss  necessary,  209. 

when  bona  fide  holder  of,  may  sue  on,  209. 

in  case  of  a  bill  cut  in  two,  for  transmission,  and  one  part  lost,  81, 
209. 

where  bill  is  lost  after  action  brought,  209. 
mutilated  note,  need  not  be  so  described  in  the  pleadings,  210. 
when  endorser  liable  before  note  falls  due,  210. 
effect  of  transfer  by  delivery,  as  respects  defence,  210,  811. 

warranty  that  note  is  not  forged,  implied,  210. 

when  necessary  for  bearer  to  show  how  he  came  by,  210. 
if  possession  obtained  by  fraud,  holder  cannot  sue,  210. 

but  possession  must  be  mala  fide^  and  work  some  prejudice  to  de- 
fendant, 203,  n.  (6). 

possession  prima  facie  evidence  of  a  transfer,  210. 

notice  of  defence  must  be  given,  211. 
rights  and  obligations  of  parties  to,  211,  238. 

1.  of  the  drawer  or  endorser  of  a  bill  before  acceptance,  211,811 

2.  acceptor  of  bill,  212  to  216.    8es  Accbptancb. 

liable,  though  bill  forged,  216. 
maker  of  a  note,  212  to  216. 

when  liable  without  a  demand,  212.    See  Demand.    Pecshtt- 

MENT. 

acceptor  or  maker,  how  discharged,  214,  215. 
liable  for  interest,  215.    See  Interest. 
but  not  for  costs  incurred  by  endorser,  216. 

3.  of  drawer  and  endorser  of  a  bill,  after  acceptance,  and  of  cndan- 

er  of  a  note,  216  to  241. 
that  bill  or  note  shall  be  paid  on  due  demand,  216. 
not  liable  for  costs  ot  suit  against  other  parties,  216. 
endorser  liable  to  endorsee  only  for  what  be  paid,  216. 
but  maker  of  a  note  liable  for  full  amount,  216. 
when  an  endorsement  in  blank  may  be  filled  up  with  a  giw^ 

anty,  216,  217. 
engagement  that  due  demand  shall  be  made,  218. 
demand  for  payment  or  acceptance  when  to  be  made,  218  to 
224.     See  Presentment.    Acceptance. 
when  necessary,  237. 
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when  drawn  payable  on  demand,  or  no  time  mentioned, 

218,  219. 
or  at  sight,  218. 
or  at  a  day  certain,  220. 
80  long  after  sight  or  demand,  220. 
when  days  of  grace  allowed,  and  bow  computed,  218, 220* 

See  Days  op  Grace. 
how  to  be  made,  221  to  223. 

of  a  surviving  partner,  222,  n.  (22).    * 
when  according  to  usages  of  bank,  224. 
at  what  hour,  223,  n.  (26). 
bill  or  note  should  be  exhibited,  223. 
where  note  falls  due  on  Sunday,  &c.  223, 
by  whom,  221,  222. 
of  whom,  221,  222. 
at  what  place,  221,  222. 
how  waived,  223,  235,  236. 

necessary,  though  bill  accepted  supra  prdest^  237. 
what  is  presumptive  evidence  of,  222. 
when  excused,  238,  249,  and  n.  (r). 
same  demand  &c.  necessary  to  charge  drawer  as  to  charge 
endorser,  224. 
except  when  drawee  ha»no  e£fects  in  his  hands^  224. 
similarity  between  drawer  and  endorser,  225. 
laches  in  relation  to,  how  waired^  248  to  250. 
ef  notice  of  non-acceptance, 

where  drawee  has  no  effects,  224  to  228. 
must  nevertheless  he  given  to  endorser,  226. 

and  to  drawer,  if  he  has  sustained  damage,  228, 
must  always  be  given  when  drawer  or  endorser  can  by 

|>ossibility  suffer  damage  forawant  of  it,  226. 
but  not  where  drawer  informs  payee  that  he  has  withdrawn 

the  funds,  227. 
nor  where  he  forbids  drawee  to  pay  it,  227. 
when  to  be  given  where  acceptance  is  conditional,  or  par- 
•    tial,  or  qualified,  228. 

what  will  excuse  omission  to  give,  generally,  227. 
in  other  respects  rules  as  to,  same  as  those  relating  to  no- 
tice of  non-payment,  228. 
cf  notice  of  non  -payment, 

form  of,  and  what  sufficient,  228  to  237. 
no  particular  form  necessary,  228,  230. 
must  import  that  bill  or  note  has  been  dishonored, 
228,  n.  (3). 
by  whom  it  may  be  given,  230,  231. 
method  of  giving,  228. 

need  not  be  in  writing,  228. 
its  sufficiency  a  question  of  law,  228,  n.  (4),  230. 
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how  prepared,  examined,  and  sent,  231. 
should  be  personal,  if  both  parties  lire  in  same  town,  2SL 
when  proper  to  send  by  mail,  231. 

should  be  by  next  regular  post,  231. 

where  two  mails  leave  the  same  day,  281,  n.  (S). 
but  mail  of  next  day  after  demand  will  do,  231. 
what  considered  next  day,  231,  n.  (8). 
how  notice  should  be  directed,  232,  233. 

to  place  where  paper  is  dated,  when  sufficient,  233. 

when  not,  233,  n.  (11). 
to  drawer  or  endorser's  place  of  residence,  232. 
holder  mast  use  due  dilig;ence  to  ascertain,  232. 
what  is  due  diligence,  232,  and  n.  (10),  SK, 
235. 
to  town  where  drawer  or  endorser  resides,  232, 233w 
unless  he  specifies  a  di£ferent  post  office, 
when  by  agent,  should  be  given  immediately,  234. 
must  not  be  given  before  demand,  234. 
how,  when  drawer  or  endorser  is  dead,  234. 
whether  notice  to  one  of  several  executors 

auere.  234,  n.  (16). 
where  one  of  several  endorsers  is  dead,  234,  n.  (16), 
(•17). 
how  notice  proved,  235. 

what  will  excuse  regular  notice,  235,236,  238,  249,  ui 
.  n.  (r). 

where  paper  is  endorsed  after  due,  237. 
where  part  is  paid  at  the  day,  245. 
when  due  notice  will  be  inferred  from  circumstances,  237. 
what  considered  presumptive  evidence  of,  237,  and  n.  (23). 
where  an  act  equivalent  to  notice  is  relied  on,  bow  to  be 

stated  in  declaring,  238. 
to  whom  to  be  given,  238. 

in  case  of  a  note  endorsed  by  two  peBsoos  wbo  ai* 
partners,  238,  n.  (24). 
where  they  are  not  partners,  238,  n.  (24). 
by  prior  endorsees  to  their  endorsers,  240,  241. 
bow  holder  may  sue  parties  to,  238  to  241,  268. 

how  he  should  proceed,  to  save  his  costs,  238,  239. 
in  joint  action  against  all  the  parties,  co-defendants  may  be  wit- 
nesses, 239. 
but  only  where  parties  could  not  be  sued  jointly  at 
law,  239. 
party  paying  bill  may  sue  other  parties  to  it,  240. 
drawee  not  liable,  on  the  bill^  for  not  accepting  it,  241. 
but  liable  on  a  promise  to  accept,  241. 
and  acceptor  is,  on  ike  hiil,  for  not  paying,  241. 
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accomnaodatioiv  maker  or  acceptor  may  sue  on  implied  indemnity, 

241. 
laches  in  relation  to,  how  waived,  248  to  250. 
4.  how  parties  to,  di$charged,  241. 

by  judgment  or  satisfaction  of  one  of  tlie  parties,  242. 
by  part  payment,  242. 

giving  time  to  other  parties,  242  to  246,  and  n.  (32),  244. 
agreement  for,  must  be  upon  a  good  consideration,  247. 
effect  of,  243  to  248. 

agreement  to  give  time  must  be  a  binding  one,  244. 
and  for  a  definite  time,  246. 
compounding  with,  or  discharging  any  of  the  parties,  243  to 
246. 
of  one  of  several  endorsers,  242. 
an  insolvent  endorser  of  an  accommodation  note,  250. 
release  by  subsequent  endorser  to  insolvent  maker,  244. 
not  hy  acts  done  with  their  assent,  246. 
tio  obligation  of  active  diligence  on  holder,  to  sue,  but  he  may 

delay  without  discharging  parties,  246,  247. 
when  a  party  otherwise  discharged  is  bound  by  a  subsequent 
promise  to  pay,  248,  249. 
or  other  act,  248,  249. 
K.  when  considered  payment  of  a  dehty  251  to  262.     See  Payment. 
no  difference  whether  given  for  a  precedent  or  a  cotemporaiy 

debt,  251. 
must  be  an  express  agreement  that  it  shall  so  operate,  251 
and  252,  n.  (6),  253,  and  n.  (9),  255. 
when  such  an  ag^ementwill  be  implied,  255- 
consequence  of  its  being  so  considered,  252  to  262. 

determines  a  lien,  262. 
when  notes  ag^ed  to  be  taken,  turn  out  bad,  253. 
where  purchaser  fails  to  deliver  note,  he  may  be  sued  for 

price  of  goods,  253. 
the  new  promise  must  be  that  of  some  third  person,  254. 

something  over  and  above  original  debt,  254. 
must  be  intended  as  payment,  by  parties,  254,  255. 
whether  received  as  payment,  a  question  of  fact  for  jury,  254. 
where  receipt  is  given  for  it  as  caeh,  254. 
creditor  cannot  sue  on  original  consideration  until  note  falls 
due,  254. 
and  then,  must  produce  note,  or  show  its  loss,  255. 
check  not  presumed  a  payment,  254. 
forged  notes  no  payment,  255. 

nor  a  note  not  negotiable,  256. 
what  is  deemed  an  election  so  to  consider  them,  256. 
note  of  one  of  several  partners,  for  a  joint  debt,  256. 
or  one  of  several  joint  debtors,  257. 
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where  note  is  received  cooditionally,  "  when  paid  to  be  end- 
ited,"  257. 
considered  a  payment  if  negotiated,  257. 
when  payment  of  a  judgment,  257. 

on  agreement  that  it  shall    be  in  full  satisfaction  of  t  ddl 
when  paid^  267 »  n.  (13). 
presumption  of  payment,  how  rebutted,  257,  n.  (13). 
an  order  not  negotiable,  and  not  paid  or  accepted,  258. 
taken  in  satisfaction  of  an. execution,  by  aheriC  258. 
what  laches  in  creditor  will  render  bill  or  note  an  absote 
payment,  258  to  262. 
6.  when  ahUl  or  note  is  evidence  under  the  money  counU,  9S2li 
265. 
rule  not  confined  to  suits  between  immediate  parties,  26S. 
note  payable  in  lands,  263. 
note  not  negotiable,  263. 

note  against  defendant  and  another,  eTidence  agaiost  defes* 
dant  alone,  263. 

BOND, 

for  what  amount  may  be  sued  on,  in  justice's  court,  38,  S9. 

what  is,  46. 

must  be  sealed,  572. 

when  debt  lies,  upon,  47. 

when  assignable,  47. 

when  action  of  covenant  lies,  upon,  38. 

form  of,  on  warrant,  519. 

on  attachment,  539. 

on  short  summons,  same  aa  for  warrant,  504. 
to  prevent  removal  of  property  under  attachment,  568  to  570. 

by  claimant  of  property,  570,  571. 
BORROWER, 

for  what  degree  of  neglect  he  is  liable,  70.     See  Bailee. 


CARRIER.    See  Bailment.    Bailee. 
who  is,  71,  n.  (1),  73,  n.  (3). 

a  stage  coach  proprietor,  68,  n.  (21). 

owner  of  a  steamboat,  71,  n.  (1). 
how  far  he  may  limit  his  liability,  by  agreement  or  notice,  68^  n.  (21). 
what  is  a  delivery  to  him,  65,  n.  (15). 
for  what  degree  of  neglect  answerable,  70,  71,  and  n.  (1). 
how  long  his  liability  continues,  72,  n.  (1). 

in  case  of  a  common  carrier  of  passengers,  dtc,  72,  n.  (I), 
what  will  excuse  him,  in  case  of  loss,  72,  n.  (I). 

freezing  of  canals  or  rivers,  72,  n.  (2). 
CASE,  ACTION  ON  THE.    8u  Trespass  on  the  Case. 
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of  trespass  for  an  injury  done  by,  416,  &c.,  423. 

power  of  town  meeting^  concerning,  421  to  425. 

may  be  distrained,  damage  feasant,  416  to  418.     See  Distress. 

when  party  is  bound  to  fence  against  them,  418  to  433. 

their  right  to  run  in  the  highway,  426  to  432. 
CAUSE, 

how  entitled,  517,  n.  (5). 
CERTIORARI, 

whether  error  in  fact,  of  which  party  might  have  availed  himself,  may  be 
assigned  on,  292. 

defective  pleading,  not  available  upon,  unless  objected  to  in  court  below. 
605. 
CHATTELS, 

damage  feasant,  may  be  distrained,  416.    See  Distress.    Trespass. 
CHECK.    See  Bills  of  Exchange,  &c. 

what  is,  177. 

form  of,  177. 

governed,  generally,  by  same  law  as  bills  of  exchange,  177. 

-distinction  between,  and  bill  of  exchange,  220. 

notice  of  presentment  and  non-payment  necessary,  220. 

drawn  upon  a  foreign  bank,  payable  in  current  bank  notes,  not  negotiable, 
177,  n.  (7). 

must  be  payable  to  bearer,  177,  n.  (7). 
and  on  demand,  177,  n  (7). 

must  be  presented  for  payment  within  a  reasonable  time,  177,  n.  C7). 
what  degree  of  diligence  requiied,  220. 

effect  of  delay  in  presenting,  177,  n.  (7). 

not  presumed  to  be  received  as  absolute  payment  of  a  debt,  254. 

when  post-dated,  at  what  time  to  be  demanded,  223. 
CHOSE  IN  ACTION, 

what  is,  56. 

how  distinguished  from  a  chose  in  possession,  56.' 

is  assignable,  74  to  78.    See  Assignment. 

when  it  may  be  set  off  by  assignee,  78. 
CLERGYMAN 

constitutionally  disqualified  to  act  as  justice,  33. 

but  his  jurisdiction,  as  such,  not  questionable  on  certiorari,  33. 
CLERK 

to  a  merchant,  has  no  authority,  as  such,  to  sign  notes  for  his  master,  90. 
COMMENCEMENT 

suits  how  commenced,  500.    See  Summons.    Warrant.    Attachment. 
when  deemed  to  have  been  commenced,  500,  545,  546.  ' 
COMMISSIONERS 

to  examine  witness,  may  sue  for  their  fees,  139. 
COMMITTEE 

of  an  anticipated  literary  institution,  when  liable  personally,  96,  n.  (30). 

of  a  club,  party  or  society,  when  liable,  125. 

their  host  not  bound  to  look  to  any  one  else,  125. 
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of  an  idiot  or  lunatic  cannot  sue  in  hisown  nam«,  900.     See  Idiots  asb 
Lunatics. 
CONCEALMENT, 

on  sale  of  goods,  when  fraudulent,  35L     See  Fraud.     Sale. 
CONDITION 

on  a  sale,  when  it  must  be  performed,  121. 
precedent,  doctrine  as  to,  53  to  55,  79,  80,  121,  126. 
CONSENT.    See  Jurisdiction. 

when  it  will  confer  jurisdiction,  35,  37,  40,  43,  588. 

not  where  title  comes  in  question,  43. 
what  amounts  to,  40,  n.  (9). 
will  take  away  error,  40. 
CONSIDERATION, 

necessary  to  a  contract,  56. 
how  impeached,  57,  n.  (2). 
seal  only  presumptive  evidence  of,  59.    See  also  276. 

unless  upon  a  promise  to  pay  debt  of  another,  ib.  n.  (7). 
what  is  a  sufficient,  57,  80  to  85. 
a  very  trifling  one,  57,  79. 
that  plaintiff  will  swear  to  his  claim,  81. 
inadequacy  of,  will  not  defeat  agreement,  57,  n.  (2). 

otherwise  as  to  an  entire  want  of,  57,  n.  (2). 
blood  or  natural  affection  not  sufficient,  81. 
moral  obligation,  57,  80. 

must  be  founded  on  a  prior  legal  or  equitable  claim,  S7,  n.  (S). 
promise  of  an  infant  after  he  becomes  of  age,  188. 
after  debt  has  been  discharged  by  accord  and  satis&ctioD,  18B, 
n.  (3). 
or  by  release  under  seal,  57, 58,  n.  (4). 
or  by  operation  of  law,  57,  n.  C3). 
to  refund  money  improperly  collected  on  execution,  59. 
agreement  by  executor  to  pay  a  debt  barred  by  statute  of  fiBila> 

tions,  58. 
promise  founded  on,  must  be  express,  81. 
must  be  a  benefit  to  promissor,  or  some  prejudice  to  promiaaee,  Sft. 
to  receive  and  pay  for  certain  bank  notes,  81. 
forbearance  of  suit,  58. 

against  another  person,  58,  n.  (6). 
damage,  suspension,  or  forbearance  of  a  right,  58. 
natural  affection  or  friendship,  insufficient,  81. 
release  of  a  Hen  under  levy  of  an  attachment,  81,  n.  (6). 
an  equitable  liability,  81,  n.  (11). 
past  consideration,  58,  82,  83. 

must  have  arisen  at  request  of  promissor,  58,  82. 
when  request  may  be  implied,  82,  83. 
a  promise  that  some  act  shall  be  performed  by  a  third  person,  nol 

cient,  82. 
nor  a  relinquishment  of  a  promise  which  is  void,  82. 
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nor  a  dischargee  from  a  wrongful  arrest,  62. 
nor  to  pay  damages  for  detention  of  a  sum  of  money,  82. 
nor  the  voluntary  restoration  of  what  the  law  will  compel  a  man  to  re- 
store, 81. 
paying  part  of  debt  no  consideration  for  forbearing  to  sue,  82. 
a  submission  to  arbitration,  80. 
a  sale  of  goods  to  A.  at  the  request  of  B.  good  consideration  for  B.'s 

promise,  83. 
one  promise  for  another,  80. 
kinds  of,  59. 

where  parties  mutually  agree  to  give  something,  59. 
where  parties  are  mutually  to  do  or  forbear  something,  59. 
where  one  agrees  to  perform  something,  and  the  other  to  pay  him  for 
it,  59. 
must  be  in  power  of  promissor  to  perform,  83. 
request,  when  necessary  to  constitute,  82,  83. 
when  must  be  set  forth  in  declaring,  and  how,  181.. 

not  upon  bills  and  notes,  181. 
of  bills  of  exchange  or  promissory  notes,  197.    See  Bills  of  Exchange,  &.C. 
must  be  legal,  271. 

instances  of  illegal  considerations,  271  to  279. 

issuing  negotiable  bonds  by  a  corporation,  in  violation  of  restrain- 
ing laws,  205,  n.  (11). 
for  the  commission  of  a  crime,  or  misdemeanor,  or  trespass,  271, 

272. 
such  as  contravene  the  general  policy  of  the  common  law,  271. 
or  violate  any  statute,  271. 
compounding  criminal  prosecutions,  271. 
concerning  illicit  cohabitation,  or  prostitution,  272. 
in  restraint  of  trade,  or  marriage,  273,  274,  275. 
for  libellous  or  immoral  pictures,  123,  273. 
for  printing  immoral  or  libellous  works,  273. 
to  pay  for  use  of  a  billiard  table,  273. 
for  withdrawing  opposition  to  passage  of  a  law,  275. 
to  fight,  275. 

trading  with  an  enemy,  84,  275. 
to  maintain  suits,  275. 

to  induce  an  officer  to  neglect  his  duty,  275. 
note  to  sheriff  on  arresting  one,  276. 
gaming  contracts,  276. 
wagers,  276. 
fiaud,  276,  301.     See  Fraud. 

in  agreements  under  seal,  276. 
UUe  to  goods  obtained  by,  will  not  pass,  276,  n.  (18). 
innkeeper  trusting  persons  improperly,  277. 
contracts  made  on  Sunday,  277,  278,  and  n.  (20)  (21). 
when  illegality  no  defence  in  suit  by  bona  fide  holder,  205,  n.  (11). 
asmy  avoids  contracts,  279.    See  Uburt. 

Vol.  I,  82 
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and  duress,  297.     See  Duress. 

same  defence  for  insufficiency,  allowed  on  specialties  at  on  simple  cootxK^ 
301,  n.  (2). 

but  it  must  be  pleaded  or  given  notice  of,  276. 
when  to  be  expressed  on  face  of  instrument,  309. 
CONSTABLE.    See  Officer.    Process.    Execdtion. 
how  sued  for  not  returning  executioui  50. 

his  sureties  liable  with  him,  50. 
may  sue  for  his  fees,  140. 
not' to  buy  securities  for  prosecution,  293. 

consequences  of  doing  so,  293. 
may  maintain  trover  for  goods  levied  on  by  him  under  process,  322. 

his  rights  not  afifected  by  levy  being  excessive,  322. 
when  he  must  show  a  valid  judgment  as  well  as  execution,  322,  3S3. 

when  not,  322,  323. 
when  he  must  show  a  prior  actual  possession,  323. 

how  this  is  to*be  shown,  323. 

hb  endorsement  of  levy,  &c.  how  far  evidence,  323. 
his  taking  a  bond  or  receipt  for  goods  levied  on,  will  not  prevent  his  miaf 

for  them,  322. 
case  lies  against,  for  breach  of  duty,  377. 

for  suffering  an  escape,  378. 

for  false  returns  to  process,  378,  555. 
when  protected,  though  process  be  void  for  want  of  jurisdiction,  442  to  4A. 

or  for  irregularity  or  error,  451  to  454. 
acting  out  of  his  territorial  jurisdiction,  is  a  trespasser,  454. 
liable  for  acts  done  under  process  void  on  its  face,  454. 

or  where  justice  has  no  jurisdiction  of  the  process,  454. 
his  liability,  where,  having  process  to  execute,  he  exceeds  his  anthontft 

454  to  457. 
may  serve  a  summons  in  his  own  favor,  555,  556. 

but  not  a  warrant  or  attachment,  556,  565. 
cannot  make  a  deputy  to  serve  process,  ffT7, 

who  may  be  deputed  for  that  purpose,  556. 

form  of  deputation,  577. 
when  and  how  to  notify  plaintiff  of  arrest  of  defendant  on  wnrruit,  656,  M7f 

584. 
when  he  may  break  open  doors  in  order  to  arrest,  563,  564. 
not  necessary  his  should  be  the  hand  that  arrests,  564.    See  Arrest. 
may  command  assistance,  in  executing  process,  565,  566. 
how  he  may  confine  defendant,  after  arrest,  565. 
duty  of,  in  cases  of  attachment,  567  to  576.    See  Attachment. 
forms  of  returns  by,  576.     See  Returns. 
must  detain  defendant,  on  a  warrant,  till  he  is  dischatged,  584. 
CONSTITUTION, 

law  contrary  to,  not  binding  on  court,  431. 
whether  law  authorizing  towns  to  permit  cattle  to  run  at  laiige  It 
tional,  428  to  431,  and  n.  (7). 
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OONTEMPT, 

justice's  power  to  punish  for,  44,  45. 
CONTRACT, 

definitioD  of,  56,  66. 
classification  of— 
by  specialty,  66. 
by  parol,  66 
is  express  or  implied,  66, 
executed  or  executory,  56. 
requisites  of 

must  be  two  contracting  parties,  56. 

must  be  upon  sufficient  consideration,  56.    See  Consideration. 

want  of,  may  be  set  up  in  actions  on  sealed  instruments,  301,  n.  (2). 
kinds  of. 

1.  of  sale  or  exchange,  60,  116  to  126.    See  Sale. 

2.  bailment,  65.    See  Bailment. 
8.  debt,  73.    See  Debt. 

wherever  there  is  a  special  contract,  the  common  counts  cannot  be  resorted 

to,  116. 
under  seal,  when  consideration  presumed,  59. 
when  complete,  60. 
when  void  by  statute  of  frauds,  61,  62, 301,  302.    See  Frauds,  Statute  of. 

what  a  sufficient  delirery  under,  62,  63,  117  to  122.     Su  Delivery. 
Sale. 
not  valid  if  made  between  citizens  of  different  belligerent  nations,  84,  275. 
for  the  sale  of  contraband  goods,  123. 

or  obscene  and  libellous  prints,  books,  &c.  123, 273. 
for  printing  immoral  or  libellous  works,  273. 
for  goods  sold  and  delivered,  116.    See  Goods  sold  and  delivered. 
for  work,  labor,  and  services,  126.     See  Work,  Labor,  &c. 
purchaser  wishing  to  rescind,  must  place  vendor  in  same  situation  as  be- 
fore sale,  147. 
when  void,  money  paid  upon,  may  be  recovered  back,  148. 
made  in  course  of  a  suit  before  a  justice,  how  sued  on,  176,  177. 
in  suing  upon,  but  one  suit  to  be  brought,  622,  623. 
joint  and  several,  nature  thereof,  and  remedy  on,  267  to  271. 
for  illegal  objects,  is  void,  271.    See  Consideration. 

instances  of,  271  to  278. 
made  on  Sunday,  277,  278,  and  notes  (20),  (21). 
vendered  void  by  usury,  279.    See  Usurt. 

or  duress,  279.    See  Duress. 
made  with  infants,  married  women,  and  idiots  or  lunatics,  when  void,  298 

to  301.    See  those  titles. 
creating  or  passing  an  interest  in  lands,  to  be  in  writing,  302,  dbc* 

and  so,  when  made  by  an  executor  or  administrator,  308. 

or  when  not  to  be  performed  within  a  year,  810  to  312. 

or  to  answer  for  the  debt,  default,  or  miscarriage  of  another,  312  to  315. 

or  in  consideration  of  marriage,  319.    See  Frauds,  Statute  op. 
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CONTRACT— cofiHntted. 

who  must  be  plaintiffs,  in  action  on,  606  to  609. 
who  defendants,  609,  610,  611. 
CONTRACTS,  SPECIAL, 

assumpsit  on,  79,  114,  115. 

why  so  called,  114. 

how  to  declare  upon,  114,  115. 

proof  of,  115. 
CONTRIBUTION, 

action  for,  between  sureties  and  others,  when  it  lies,  168  to  171.    See  Mo- 
ney PAID,  &C. 

does  not  lie  in  fiivor  of  one  joint  wrongdoer  against  another,  407. 
CONVERSION, 

what  amounts  to,  340  to  344.    See  Trover. 
CORONER 

may  sue  for  his  fees,  140. 
CORPORATION 

may  sue,  but  cannot  be  sued,  before  a  justice,  87.    See  Jitrismctior. 

may  be  party  to  a  bill  or  note,  264. 

sealed  notes  of,  how  sued  on,  264. 

how  far  bound  by  acts  of  its  agents,  264,  n.  (14). 

agents  need  not  be  authorized  in  writing,  264,  n.  (14). 
has  no  right  to  issue  negotiable  bond8,in  violation  of  reetndning  law, 906, a.  (1^) 

effect  of  issuing,  205,  n.  (11). 

how  far  bound  by,  205,  n.  (11). 
form  of  process,  in  name  of,  506. 
how  to  appear,  5S6. 
COSTS, 

liability  of  next  friend  and  guaidian  for,  696. 
whether  infant  liable  for,  596,  597. 
how  affected  by  a  tender  before  suit,  216. 
COUNSELLOR  AT  LAW, 

when  privileged  from  arrest,  37. 

extent  of  privilege,  37. 

must  plead  privilege  in  abatement,  41. 
may  sue  for  his  services,  137,  n.  (f) 
whether  liable  for  negligence,  138. 
COVENANT, 

what  constitutes,  52. 

no  precise  or  formal  terms  necessary,  52. 

no  consideration  need  be  expressed,  52. 

in  a  lease,  52. 

both  parties  need  not  execute  ag^ement,  fiSw 
mutual  covenants,  nature  of,  58,  ISi. 

dependant,  53. 

independent,  58,  54. 
how  construed,  54. 
COVENANT,  ACTION  OF, 
when  it  lies,  84. 
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COVENANT,  ACTION  OF— continued. 
on  sealed  contracts,  84,  62. 

excepting  bonds,  84.    But  see  58. 
onj^a  sealed  note,  52. 

on  a  sealed  agreement  to  pay  money,  52. 
on  a  sealed  lease  for  rent,  52. 
for  quiet  enjoyment,  52. 
to  save  harmless  or  keep  indemnified,  52. 
to  make  title,  or  for  further  assurance,  52. 
to  pay  taxes,  52. 

not  to  plough  meadows,  commit  waste,  &c.  52. 
on  agreement  to  do  work,  delirer  a  horse,  &c.  52. 
on  bonds  given  in  course  of  a  justice ^s  suit,  52. 
against  a  constable  and  his  sureties  on  an  agreement  under  statute,  52. 

but  not  if  security  is  in  the  form  of  a  bond,  52. 
although  plaintiff  has  not  performed  on  his  side,  65» 
on  a  covenant  that  such  a  sum  is  due  on  a  judgment,  78. 
on  note  of  corporation,  under  corporate  seal,  264. 
when  a  concurrent  remedy  with  debt,  53. 
CRIMINAL  PROSECUTION, 

when  it  may  be  compounded,  271 . 
CROPS, 

owner  and  tenant  working  on  shares,  tenants  in  common  of,  416. 
when  tenant  is  entitled  to  off-going  crop,  at  expiration  of  lease,  416. 
CUSTOM, 

how  far  it  may  control  the  general  rules  of  the  common  law,  467. 


D 

DAMAGE  FEASANT.     See  Distress. 
DAMAGES, 

occasioned  by  an  injury,  an  action  always  lies  for,  69. 
on  a  resale  of  goods  not  paid  for  by  purchaser,  118. 

in  action  by  bailee  or  holder  of  a  lien  on  goods,  against  the  general  owner^ 
or  a  stranger,  888. 
by  an  auctioneer,  119. 
for  breach  of  warranty,  364. 
against  an  officer,  for  an  escape,  880. 
for  adultery,  397. 

for  seduction  or  battery  of  plaintiff's  child,  897  to  403. 
for  an  injury  to  one's  servant,  404. 
grounds  of  damage,  405. 
nay  be  recovered  by  master  against  servant,  and  his  enticer,  406. 
when  a  recoveiy  of,  will  prevent  another  action  for,  406. 
not  in  case  of  joint  wrongdoers,  406. 

unless  there  has  been  actual  satisfaction,  406. 
or  at  least  execution  issued,  406. 
how  appraised,  on  a  distress  damage  feasant,  417, 484  to  488.    See  Distbess. 
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DAblLAGEB— continued. 

how,  when  arising  from  a  deficient  fence,  419.    See  Fehces. 
in  suit  for  excessive  distress  where  note  has  been  taken  as  collateral  secori^ 
for  rent,  477. 
DAY, 

in  law,  twenty-four  hours,  297. 
fractions  of,  are  disregarded,  297. 
DAYS  OF  GRACE.    See  Bills  of  Exchange,  &c. 
on  bills  and  notes,  218. 

not  allowed  when  payable  on  demand,  218. 
or  where  no  time  is  mentioned,  218. 
allowed  when  payable  at  a  day  certain,  290. 
or  so  long  after  date,  after  sight,  or  after  demand,  220. 
when  payable  at  sight,  218. 
how  computed,  220,  221. 
when  last  day  falls  on  a  festiyal,  or  Sunday,  228. 
DEBT,  CONTRACT  OF, 
definition  of,  73. 
kinds  of,  74. 
assignability  of,  74* 
DEBT,  ACTION  OF, 

when  it  lies,  34,  46. 

on  sealed  contracts  to  pay  money,  34. 

on  promises  to  pay  money,  84,  46. 

on  judgments,  84, 46. 

upon  bonds,  46. 

for  statute  penalties,  84,  46,  49. 

for  selling  spirituous  liquors,  49. 
under  act  to  regulate  highways,  bridges  and  ferries,  49. 
to  recover  money  won  at  play,  49. 
on  an  order  of  bastardy,  48. 
on  a  decree  in  chancery,  47. 
on  a  foreign  judgment,  47. 
against  sheriff  for  an  escape,  49. 
for  obstructing  highways,  49. 
against  constable  for  not  returning  an  execution,  50. 
to  recover  a  penalty  imposed  by  a  by-law  of  a  coiporation,  61,  d.  (1). 
lies  only  for  a  sum  certain,  46. 
not  where  any  other  action  will  lie,  46. 
against  a  constable  and  his  sureties  upon  his  bond  under  tbe  statnte,  A 

in  whose  name  to  be  brought,  58. 
on  notes  of  corporations,  given  under  corporate  seal,  964. 
DECEIT.    See  Fraud. 

credit  obtained  by,  is  void,  and  price  becomes  due  immediatelj,  192,  wed 

n.  (12). 
action  for,  when  it  lies, 

by  a  false  representation  as  to  another's  solvency,  125. 
for  fraud  in  sales  of  goods,  851  to  374.    See  Warrartt. 
though  agreement  be  written,  and  sealed,  858,  859. 
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DECEIT— cofUtniMcI. 

in  sales  of  horses,  361,  &c.    See  Horses. 
necessary  to  prove  knowledge  in  defendant,  370. 
DECLARATION 

on  bill  or  note,  need  not  set  forth  consideration,  181,  197. 

when  consideration,  if  stated,  must  be  proved*  198. 
when  endorser  may  be  declared  against  as  maker,  264. 
form  of,  for  breach  of  warranty,  365. 
for  deceit  in  sale  of  goods,  should  allege  a  seierUer,  370. 
when  for  injuries  occasioned  by  animals,  385  to  388. 
trespass  on  lands,  how  alleged  in,  408. 

how,  when  done  by  cattle  or  other  chattels,  418. 
for  violating  right  of  fishery,  434,  n.  (10).    See  Fishery. 
for  disturbing  water  courses,  441. 
DECLARATIONS.    See  Evidence. 
DECREE  IN  CHANCERY, 

debt  may  be  brought  on,  47.     See  Debt. 
DELIVERY, 

what  is  a  sufficient,  on  a  sale  of  goods,  60,  61, 117,  118. 
may  be  actual  or  constructive,  60,  61. 
when  necessary  to  bind  bargain,  60. 
within  the  statute  of  frauds,  61  to  63.    See  Sale. 
.    of  part  of  goods  sold,  will  bar  right  of  stoppage  in  transitu,  120. 
of  goods,  without  payment,  when  a  waiver  of  payment,  120. 

not  where  sale  is  conditional,  120,  121. 
of  the  whole  of  the  goods,  &c.  when  necessary  before  action  lies,  121. 

when  it  may  be  required  by  purchaser  before  he  accepts  or  pays  for  a 
part,  121. 
to  carrier,  what  amounts  to,  65,  n.  (15). 

how  far  a  delivery  to  vendee,  123. 
when  sufficient  to  transfer  a  bill  or  note,  189,  192. 
DEMAND.    See  Bills  op  Exchanoe,  &c. 

of  payment  of  bill  or  note,  when  necessary,  213,  &c. 
must  be  made  by  notary  personally,  218,  n.  (16). 
at  a  particular  time  and  place,  not  necessary,  213,  214. 
how  made  in  case  of  joint  makers,  218,  n.  (16).  * 

of  payment  or  acceptance,  how  to  be  made,  218  to  224. 
necessity  of,  how  waived,  223.    See  Presentment. 
necessary  to  charge  drawer  of  bill,  224. 
notice  of,  form  of,  and  what  sufficient,  229  to  236.     See  Notice. 
when  necessary,  before  bringing  trover,  341.    See  Trover. 
DEPOSIT.    Su  Bailment. 
what  is,  65. 

is  a  mere  naked  bailment,  65,  n.  (16). 

demand  and  refusal  necessary,  before  suit,  65,  n.  (16).  j 

DEPOSITARY,  I 

for  what  degree  of  neglect  responsible,  69.    See  Bailment.    Neglect.  I 

liable  to  owner  for  destruction  of  deposit,  69,  n.  (22).  i 

may  sue  for  injury  to  deposit,  69,  n.  (22). 
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DISCONTINUANCE, 

what  delay  of  appearance  by  plainti£f  will  amount  to,  578  to  681.     Ste  Ap- 
pearance. 
by  absence  of  justice,  on  return  or  adjourned  day,  580. 

DISTRESS, 

when  distrainor  a  trespasser  from  the  beginning,  though  be  has  a  right  Is 

distrain,  411,  412,  413,  466,  474. 

where  he  abuses  his  authority,  411. 

but  for  mere  non-feasance  case  only  will  lie,  412. 

when  action   against  landlord  distraining    should    be   case  or  trespass. 

413.  n.  (1). 

of  cattle  and  other  ehatteU  damage  feasant^  416,  417, 423, 425.    See  Fkxccs. 

for  what  sort  of  injuiy  it  may  be  resorted  to,  489. 

what  may  be  distrained,  416. 

must  be  taken  in  the  very  act,  416, 417. 

only  for  damage  done  by  itself,  417. 

may  be  made  by  night  or  by  day,  417. 

when  tender  of  amends  rendera  taking  or  detaining  unlawful,  417« 

at  what  time  tender  must  be  made,  417. 

distress  how  to  be  disposed  of,  417. 

inanimate  chattels,  417,  486,  487,  488. 

beasts,  417. 

how  far  party  must  keep  his  fences  in  repair,  to  entitle  him  to  distnia, 

418  to  423.     See  Fences. 

may  be  abandoned,  and  trespass  brought,  432,  489. 

immaterial  where  damage  was  done,  489. 

the  least  irregularity  in,  rendera  one  a  trespaaser  from  tW  begiaany , 

485. 

whether  distress  may  be  driven  out  of  town,  484,  485. 

or  impounded  in  several  places,  485. 

nicety  in  making,  485. 

where  distress  must  be  kept,  till  damages  are  appniaed,  485,  486l 

how,  and  when,  damages  must  be  appraised,  485,  486. 

when  to  be  put  in  public  pound,  486. 

when  not,  485. 

duties  of  pound-master,  486.    See  PouND-MAaTSA. 

distress,  when  to  be  sold,  486, 487. 

proceeds,  how  disposed  of,  486,  487. 

proceedings  on  distress  of  inanimate  chattels,  daaiage  feaaani,  487, 40, 

489. 

may  be  rescued  before  being  put  in  pound,  if  taken  witlioat  caoK, 

488. 

but  not  afterwards,  488. 

right  to  distrain  does  not  depend  upon  the  particular  kiad  of  injuiy,  or 

the  place  where  it  is  done,  489. 

damages  must  be  appraised  before  distress  is  impounded,  488. 

otherwise  party  is  a  trespasser,  489. 

and  so  of  any  other  irregularity,  489. 
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DlSTREBB-^continued. 

distinction  between  acts  of  misfeasance  and   nonfeasance,  490,  and 

n.  (lo;. 

for  rent,  467  to  484. 

who  may  distrain,  467. 

right  belongfs  inseparably  to  owner  of  reversion,  467,  468. 
lessor  having  no  reversionary  interest  cannot,  467. 
may  be  done  by  one  as  my  agent,  without  previous  authority,  469. 
cannot  be  made  for  interest  on  rent,  473. 

if  wrongfully  made,  all  concerned,  even  purchasers,  are  liable  to  an  ac- 
tion, 468. 
if  insufficient,  lessor  may  distrain  again,  473. 
for  rent  payable  in  services,  476. 
cannot  be  made  after  recovery  of  a  judgment,  476. 
upon  a  parol  lease,  477. 
when  it  may  be  made,  469. 
not  in  the  night,  469. 
nor  before  rent  falls  due,  470. 

nor  until  after  midnight  of  the  day  wlien  payable,  470. 
nor  after  tender,  470. 

what  tender  will  prevent,  470. 
within  six  months  after  end  of  term,  provided  goods  remain  on 

premises,  470,  471. 
if  goods  removed,  within  thirty  days  after  removal,  471. 
during  a  holding  over  by  tenant,  470. 
upon  goods  removed  from  demised  premises,  470. 
applies  to  goods  of  tenant  only,  471. 
or  to  lessee  and  his  assignees,  471. 
not  to  a  mere  under-tenant  of  lessee,  471 . 
not  when  bought  in  good  faith,  by  a  bona  fide  purchaser  before 

seizure,  471. 
nor  after  being  turned  out  to  a  creditor  in  payment  of  a  debt,  471. 
what  is  considered  a  removal  of  goods  471. 
penalty  for  removing,  472. 
where  it  may  be  made,  472. 

not  on  lessor's  own  land,  472. 

nor  aAer  beasts  have  gone  off  the  demised  premises,  472. 

in  case  of  separate  demises,  472. 

should  be  separate  distresses  on  the  several  parcels,  472, 
how  to  be  made,  472. 

a  seizure  of  part  of  goods  a  good  seizure  of  all,  472. 
ought  not  to  be  excessive,  472. 

what  considered  so,  472. 
distress,  how  impounded,  473,  474. 

when  it  may  be  driven  out  of  town,  473. 
notice  of  impounding  to  be  given  to  owner,  473. 
impounding  in  several  places,  but  one  offence,  473. 
how  to  be  kept,  473,  474. 

Vol.  I.  83 
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DISTRESS— cmtinued. 

must  not  be  used,  474. 
breaking^  pound,  how  punished,  474. 
party  maj  seize  goods  again,  474. 
when  distrainor  is  deemed  a  trespasser  from  the  begiimiii|^,  466,  474. 
owner  may  reclaim,  after  a  tender  of  amount  due,  473. 

may  recover  double  the  value  if  distress  be  made  for  rent  not  dw, 
473. 
when  tender  of  amends  will  save  costs,  in  action  against  distrainor,  41S; 

474. 
when  owner  may  rescue  distress,  474. 

owner  liable  in  treble  damages,  for  pound  breach,  or  reacue,  474. 
affidavit  for  distress  warrant,  475. 
requisites  of,  475,  n.  (21). 
may  be  made  before  a  justice,  477. 
how  distress  to  be  disposed  of,  475. 

time  for  removing  goods,  how  computed,  475. 
notice  of  sale  of  distress,  475. 
notice  of  distress,  475. 

how  far  right  of,  may  be  given  in  evidence  under  genend  ismie,  475. 
when  tenant  may  replevy  goods,  477. 

must  do  it  before  sale,  477. 
what  thinga  are  distrainable,  478  to  484. 

in  general,  every  thing  ui>on  the  premises,  4S4. 

goods  of  a  third  person,  on  premises  during  a  holding  OFer  bjienuK, 

478,  n.  (3). 
articles  liable  by  statute,  481,  482. 
what  are  exempt  from  distress,  479,  to  484. 

1.  at  common  law,  479. 

things  in  which  a  man  cannot  have  a  valuable  proper^,  47S. 
such  things  as  are  in  personal  use,  at  the  time,  479. 
valuable  things  in  the  way  of  trade,  479. 
whatever  is  part  of  the  freehold,  480. 

exception,  481,  482. 
goods  in  the  custody  of  the  law,  480. 
things  that  cannot  be  returned  in  as  good  a  plight  u 

taken,  480. 
when  beasts  of  a  stranger  may  be  distrained,  480. 

2.  by  statute,  481  to  484. 

beasts  of  the  plough,  mechanics'  tools,  ditc.  482. 
other  articles,  482. 

chattels  exempt  from  sale  under  execution,  482. 
potatoes  planted  for  family  use,  482,  n.  (5). 
may  amount  in  value  to  $150,  483. 
property  to  be  set  apart  to  widow,  483. 
property  of  stranger  deposited  with  tenant,  483. 
what  property,  embraced,  583,  n.  (7). 
of  boarders  at  an  inn,  484. 
evidence  in  action  for  distraining  necessary  cooking  atonsls,  484» 
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DOGS, 

owner  liable  for  injuries  done  by,  385  to  389. 

allbough  (he  person  injured  be  trespassing  on  owner's  grounds,  886. 
ir  vicious,  may  be  killed  by  any  one,  385,  n.  (11). 
notice  to  owner,  when  not  necessary,  385,  n.  (11). 

in  case  of  injuries  lo  sheep,  387. 
when  actual  knowledge  or  notice  naust  be  proved,  386. 
what  is  evidence  of,  386. 
must  be  alleged  in  declaration,  387. 
persons  harboring,  liable,  though  dog  belongs  to  another,  389. 
chasing  or  worrying  sheep,  may  be  killed,  388. 
but  not  for  chasing  cattle,  fowls,  &c.  388. 
what  will  justify  the  killing  of,  389. 

whether  trespass  will  lie  for  breach  of  plaintiff's  close  by,  433. 
DRAWEE.    See  Bills  of  Exchange. 
of  a  bill,  who  is,  178. 

effect  of  acceptance  by,  179. 

want  of  effects  in  hands  of,  when  it  renders  notice  of  presentment  unne- 
cessary, 225  to  228. 
may  be  a  witness  to  prove  want  of  effects,  227. 
DRAWER.    See  Bills  op  Exchange. 
of  a  bill,  who  is,  178 

his  rights  and  liabilities  before  acceptance,  211,  212. 

liable  for  non-acceptance  without  demand  of  payment  of  drawee 

211,  212. 
when  liable  to  drawee,  212. 
his  obligations  afler  an  acceptance,  216,  217. 

his  engagement  conditional,  that  due  demand  shall  be  made,  218. 
how  bill  to  be  presented,  in  order  to  charge,  218  to  225. 
notice  of  non-payment,  224. 

same  steps  necessary  to  charge,  as  to  charge  endorser,  224.  "* 
when  want  of  effects  in  hands  of  drawee   will  excuse  notice  to 
drawer,  225  to  227. 
how  discharged,  241,  &c. 
DUE  BILL, 

is  a  promissory  note,  within  the  statute,  180,  n.  (11),  184. 
DURESS 

of  imprisonment,  what  is,  297. 

avoids  all  contracts,  297. 
per  mina8y  297. 

when  contracts  obtained  by,  void,  298. 

is  not  available  as  a  defence,  except  against  person  who  caused  it,  298. 
being  under  arrest  as  putative  father  of  a  bastard  will  not  avoid  a  marriage, 

39o. 
right  of  pleading,  is  personal,  298. 
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EARNEST, 

when  necessary,  lo  bind  bargain,  61.    See  Frauds,  Statute  op. 

EE, 

meaning  of  this  termination,  74,  n.  (4). 

EFFECTS, 

definition  of,  225. 

what  considered  such,  226. 

want  of,  in  bands  of  drawee,  when  it  will  excuse  notice  to  dimwer  and  ca- 

dorser,  225  to  223. 

what  amounts  to  a  want  of,  226,  227. 

sufficient  if  they  are  in  hands  of  drawee  when  bill  is  drawn,  225. 

though  withdrawn  before  acceptance,  225. 

amount  of,  immaterial,  225. 

ELECTION, 

summons  cannot  be  served  on  an  elector,  during,  555. 

ELECTION  OF  ACTIONS, 

as  it  respects  the  nature  of  the  pkintifiPs  right,  620. 

the  number  of  parties,  620.  621. 

the  causes  of  action,  and  joinder  thereof  in  one  suit,  621. 

the  nature  of  the  defence,  622. 

the  evidence,  622,  623 

assumpsit  or  case  against  bailees,  621. 

ENDORSEE      See  Bills  of  Exchange,  dec.    Endorsement. 

who  is,  178,  180. 

how  affeeted  by  alteration  of  bill  or  note,.  186,  187. 

or  by  invalid  endorsement,  169. 

when  he  may  recover  the  face][of  bill,  though  purchased  for  lefli,901,817. 

what  sum  he  may  recover  against  endorser,  201. 

may  proceed  with  suit  against  maker,  for  benefit  of  endorser,  after  payncat 

by  endorser,  217. 

ENDORSEMENT.    See  Bills  of  Exchange,  &c. 

necessary  when  bill  or  note  is  payable  to  order,  189. 

what  form  of,  will  make  endorser  liable  as  maker,  185,  186. 

an  absolute  guaranty,  185,  n.  (19),  193. 

otherwise  of  a  guaranty  that  note  is  collectable,  193. 

no  particular  words  necessary,  192,  193. 

mere  signature,  in  general,  sufficient,  193. 

need  not  contain  words  *'  for  value  received,"  185. 

and  if  it  does,  it  need  not  be  proved,  185. 

in  blank,  on  a  blank  piece  of  paper,  how  It  may  be  filled  ap,  186. 

by  infant,  effect  of,  188.    See  Infant, 

by  married  woman,  188.    See  Husband  and  Wife. 

by  an  incompetent  party,  effect  of,  189. 

who  may  transfer  by,  190. 

payee  must  make  the  first,  190. 

and  maker  cannot  dispute  hia  authority,  190. 

drawer  or  maker,  as  agent  of  payee,  190. 
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KNDORSKMENT^cantinued. 

where  payee  is  dead,  190^ 

or  insolvent,  190. 

several  holders  who  are  partners,  190. 

afler  a  dissolution,  190. 
by  several  joint  holders  who  are  not  partners,  190. 
by  an  agent  of  a  firm,  empowered  by  one  of  the  partners,  190. 
bill  or  note  payable  to  A.,  for  the  use  of  B.,  190. 
the  president  of  a  bank,  190. 
cashier  of  a  banking  company,  190. 
of  a  note  not  negotiable,  effect  of,  192. 
of  a  bill  payable  to  the  order  of  drawer,  unnecessary,  192. 
on  what  part  of  bill  or  note  to  be  written,  194. 
when  it  may  be  written  on  an  annexed  paper,  194^ 
must  be  written  by  endorser  or  his  agent^  194. 
how  made  by  an  agent,  194. 

authority  of  agent,  how  conferred,  194k 
different  kinds  of,  and  their  effects,  194  to  197. 
in  blank,  how  madej  194. 

legal  effect  of  194  and  n.  (30),  195. 
when  it  may  be  construed  into  a  guaranty,  194,  n.  (30). 
makes  bill  or  note  transferable  by  mere  delivery,  195. 
may  be  filled  up  by  holder,  195,  196. 
with  a  guaranty,  216,  217. 
so  as  to  make  it  an  endorsement  in  full,  195. 
or  to  insert  restrictive  words,  195. 
in  full,  or  special,  195. 

nature  and  effect  of,  195,  196. 

transfers  legal  title  and  right  of  action  to  endorsee,  196,  n.  (2). 
in  general,  cannot  be  struck  out,  or  altered,  195. 

when  it  may,  195,  n.  (1). 
need  not  contain  words  "or  order"  to  make  bill  further  negoti- 
able, 196. 
by  plaintiff,  appearing  upon  note,  at  trial,  when  it  will  defeat  ac- 
tion, 196,  n.  (2). 
restrictive,  196. 

prevents  further  negotiation  of  instrument,  196. 
what  will  amount  to,  196. 
conditional,  196,  197. 

if  condition  not  performed,  bill  or  note  reverts  to  endors^r^  196, 197. 
qualified,  197. 

saves  endorser  from  liability,  197. 
proper  method  of  endorsing  by  an  agent,  197. 
when  it  may  be  for  part  of  bill  or  note,  and  its  effect,  197,  265. 
binding,  though  it  directs  payment  before  note  falls  due,  210. 
prima  facie  evidence  of  full  consideration,  216. 
on  proeesSy  generally  in  action  for  statute  penalties,  545. 
ENDORSER.    See  Endorsement.    Bills  of  Exchange,  dx. 
who  is,  178, 180. 
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ENDORSER— continued. 

of  a  dishonored  bill,  liable  on  promise  to  pay  expenses  if  endonee  win  sot 

acceptor,  170. 
liable  for  money  paid  by  endorsee  on  judgment  against  him  by  holder,  170. 
when  liable  as  maker,  185,  1S6. 
infant  may  transfer  bill  or  note  by  endorsement,  188. 

but  not  liable  as  endorser,  188. 
of  a  bill  not  negotiable,  when  liable  as  between  him  and  endonee,  190. 
who  is  the  proper  endorser,  190. 

should  be  the  person  legally  interested,  190. 

payee  should  be  the  first,  190. 

drawer  or  maker  may  be,  as  agent  of  payee,  190. 
infancy  of,  no  defence  in  suit  against  maker  or  acceptor,  189. 
transferring  note  for  less  than  its  face,  liable  only  for  sum  he  receifct,  197, 

201. 
accommodation  endorser,  want  of  consideration  no  defence  by,  200. 
liable  though  note  void  between  original  parties,  204,  205. 
when  liable  befare  note  becomes  due,  210. 
rights  and  liabilities  of,  before  acceptance,  211,  212. 
in  no  case  liable  to  acceptor,  212. 
his  situation  similar  to  that  of  a  drawer,  212. 
obligations  of,  after  acceptance,  216,  217. 
of  a  note,  obligations  of,  217,  218. 
not  liahle  unless  payment  be  duly  demanded,  218. 

demand,  how  made,  218  to  223.    See  Demand. 
of  a  note  made  by  two  or  more  persons,  how  charged,  218,  n.  (16). 
not  liable  for  costs  of  suit  against  other  parties,  216. 
of  a  bank  check,  proceedings  necessary  to  charge,  223,  224. 
when  liable,  though  ordinary  steps  be  not  taken  to  charge  him,  217. 
when  liable  only  as  second  endorser,  217. 
engagement  of,  is  conditional — that  due  demand  shall  ^ be  made,  218. 

except  where  note  is  not  negotiable,  217. 
notice  to,  of  non-acceptance  and  non-payment,  226,  228  to  237.    See  No- 
tice. 

want  ofi  not  excused  by  want  of  effects  in  hands  of  drawee,  226. 

when  it  will  be  inferred,  237. 
how  discharged,  241. 

by  a  release  of  his  co-endorsers,  242. 
when  he  may  be  declared  against  as  a  maker,  264. 
of  a  lost  note,  how  charged,  208,  n.  (18). 

proof  of  his  hand- writing  waived  by  admission  of  liability,  192,  n.  (96). 
ENTRY.    See  Authority. 

authority  to  enter  on  land,  when  given  by  law,  410. 

abuse  of,  when  it  renders  party  a  trespasser  from  the  beginouii^,  411  to 
413. 
not  when  authority  is  given  by  the  owner,  413. 

when  given  by  owner,  409,  410. 
when  justification  of,  is  a  justification  of  matters  laid  in  aggnTattoo,  400*  40L 
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ERROR, 

difference  between,  and  irregularity,  451. 
in  proceedings  before  justice,  effect  of,  451  to  454. 
forms  no  ground  of  action  against  justice  or  oflBicer,  453,  454, 
ESCAPE, 

what  is  the  proper  action  for,  49,  50,  378. 
is  either  voluntary,  or  negligent,  50,  379. 

distinction  between,  50,  379. 
when  sheriff  may  retake  prisoner  after,  50,  379,  380. 

not  if  escape  was  voluntary  ;  except  upon  a  new  process,  50. 
distinction  between  mesne  and  final  process,  380. 
after  a  negligent  escape,  380. 
in  action  for,  when  recaption  a  good  defence,  380. 
presupposes  an  arrest,  378.    See  Arrest. 
when  acquiescence  in,  by  plaintiff,  will  discharge  officer,  380. 
measure  of  damages  in  action  for,  380. 
rescue,  a  good  defence  in  action  for,  381. 

money  paid  plaintiff,  by  officer,  on  a  voluntary  escape  cannot  be  recovered 
of  defendant,  381. 
ESTRAYS, 

of  the  lien  for  price  of  keeping,  334.     See  Lien. 
what  are,  334,  n.  (14). 
EVIDENCE, 

seal,  only  presumptive  evidence  of  consideration,  59,  276. 

in  action  by  principal  against  agent,  100.     See  Principal  and  Aqbnt. 

of  partnership,  110,  and  n.  (26),  111. 

general  reputation,  when  sufficient,  110,  and  n.  (26).    See  Partner- 
ship. 
in  an  action  for  necessaries  furnished  to  an  apprentice,  125. 
for  attorney's  fees,  138,  139. 

for  money  had  and  received,  145.     See  Money  had  and  received. 
date  of  bill  or  note  presumed  to  be  date  of  delivery,  185. 

and  cannot  be  altered  by  parol  evidence,  185. 
alteration  of  bill  or  note  not  presumed  to  have  been  made  after  execution, 

187. 
of  consideration  in  a  bill  or  note,  when  necessary  to  be  given,  197, 198. 

words  "  value  received,"  how  far  conclusive,  198. 
of  signature  of  drawer,  when  unnecessary  in  suit  against  acceptor  or  endor- 
ser, 204. 
when  presumption  raised  that  a  note  payable  on  demand  has  been  diahon* 

ored,  206. 
in  suit  upon  lost  bill  or  note,  208. 

arhen  bearer  must  show  his  ownership  of  note,  210.     See  Bills  of  Ex- 
change, <&c. 
acceptor  of  bill  may  be  a  witness  to  prove  want  of  effects,  227. 
notice  of  non*payment  how  proved,  235 
that  landlord  used  part  of  house,  for  purposes  of  prostitution,  good  under 

plea  of  eviction,  273. 
im  action  by  innkeeper,  277. 
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EVIDKNCE— continued. 

borrower  is  competent  to  prove  usury,  in  action  bj  overseers  of  tbe  poor, 

280. 
when  defendant  sets  up  usury,  he  may  call  plaintiff  as  a  witncsss,  282. 

80  in  a  suit  on  securities  purchased  for  prosecution,  293. 
possession  prima  facie  evidence  of  right,  821. 

when  execution  sufficient  for  officer  justifying  under  it,  wilhoat  prodbcisf 
judgment,  322, 323. 
when  not  for  plaintiff  who  issued  it,  822,  323. 
or  for  purchaser  deriving  title  under,  323. 
in  trover  for  bill  or  note,  plaintiff  must  show  unfair  possession  in  defendaal, 

339 
of  conversion,  in  (rover,  what  is,  341. 

parol  warranty  cannot  be  shown,  where  agreement  of  sale  is  in  writing,  3S& 
but  in  action  for  a  deceit,  fraudulent  representations  may  be  shown  by  parol, 

359. 
necessary  to  prove  knowledge  in  seller,  370. 
of  breach  of  warranty,  allowed,  in  reduction  of  price  claimed,  360l 
of  knowledge,  when  necessary  in  action  for  injuries  occasioned  by  aninah, 

385,386. 
of  marriage, in  action  for  adultery,  necessary,  395. 
what  sufficient,  396. 
of  wife's  character,  397. 
what  evidence  allowed,  397. 
in  action  for  seduction  of  plaintiff's  child,  397  to  400. 
prescription  when  evidence  of  obligations  of  owners  of  partition  fences,  421 

See  Fences. 
may  be  taken  by  fence  viewers,  420,  485. 
in  action  for  distraining  cooking  utensils,  dbc.  484. 
of  one  of  several  joint  wrong-doers,  when  admissible  in  favor  of  the  othas, 

496. 
necessary  to  furnish  gpround  for  a  short  summons,  warrant,  or  al 

See  Summons.    Warrant.    Attachment. 
judgment  in  suit  against  joint  debtors,  how  far  conclusive  against 

served  with  process,  547,  548. 
return  of  service  of  summons,  conclusive  evidence  of,  555. 
EXCHANGE.    iSce  Sale. 
what  is,  60. 

similar  as  regards  the  law,  to  a  sale,  60. 
EXECUTION 

when  evidence  forofficer  justifying  under,  without  producing  jndgaeat, 
323. 
or  for  plaintiff  who  authorizes  its  issuing,  322. 
not  for  purchaser  deriving  title  under,  323. 
priority  of,  and  to  other  liens,  how  determined,  454  to  461. 
when  sale  deemed  valid  after  delivery  of  execution  to  officer,  456. 
on  judgment  against  joint  debtors,  where  part  only  are  served  witb 
547,  548. 
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EXECUTION— awUtnwJ. 

levy  and  sale  on  a  junior  execution  is  valid,  and  party  must  look  to  the  offi- 
cer, 458. 
what  property  exenapt  from  sale  u|>on,  482,  and  n.  (5).    fifee Exempt  Prop- 
erty. 
EXECUTORS  AND  ADMINISTRATORS, 

may  sue,  but  cannot  be  sued  before  a  justice,  37. 

contracts  by,  when  to  be  in  writing,  908,  309.    See  Frauds,  Statute  of. 

when  not  liable  on  note  given  for  debt  of  intestate,  309. 

demand  of  payment  of,  on  a  bill  accepted  by  two  partners,  after  death  of  one, 

not  necessary,  218,  n.  (16).  ' 

when  entitled  to  notice  of  non-payment  of  a  bill,  238,  n.  (24). 
form  of  process  in  suits  by,  506. 
EXEMPT  PROPERTY, 

what  property  exempt  from  distress,  479  to  484. 
at  common  law,  479  td  481. 

by  statute,  482  to  484.  ' 

what  property  exempt  from  execution,  482  and  n.  (5),  483,  484. 


FACTOR.    See  Principal  and  Agent. 
what  is,  8S. 
his  general  duty,  88. 
cannot  delegate  his  power,  89. 
nor  pledge  goods  of  principal,  89. 
trover  lies  by  owner  against  pledgee,  for  goods  pledged  by  him,  89. 

and  against  him  also,  89. 
but  he  may  pledge  goods  when  he  has  a  lien  on  them,  89. 
goods  of  principal  not  subject  to  his  debts,  90. 

do  not  pass  to  assignees,  under  insolvent  act,  90. 

though  otherwise  of  money  received  for  them,  90. 
payment  to,  when  valid,  90,  92. 
vendee's  right  of  set-off  against,  90,  92. 
when  he  may  sell  on  credit,  92. 

in  general  must  sell  for  cash,  92,  n.  (22). 

when  authority  to  sell  on  credit  may  be  implied,  92,  n.  (22). 
when  he  acts  under  a  del  credere  commission,  92. 
may  sue  for  price  of  goods  sold  by  him,  93. 
is  in  some  respects  more  than  an  agent,  94. 
is  considered  as  a  bailee,  94. 
may  sell  goods  in  his  own  name,  94. 
has  a  lien  on  them  for  his  commissions,  &c.  94,  and  n.  (27). 

extent  of  this  lien,  94,  n.  (27).    . 
oivan  express  promise  to  pay  him,  he  may  sue  in  his  own  name,  95. 
FARRIER, 

of  his  lien  for  work  done,  331.    See  Lien. 
FATHER  AND  CHILD.    See  Parent  and  Child.    Infant. 

Vol.  L  84 
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FEES, 

of  the  action  for,  137  to  140. 

by  attorneys  and  solicitors,  137,  138,  139. 
by  counsellors,  173,  and  n.  (t)* 
by  commissioners  to  examine  witnesses,  139,  140. 
by  sheriffs  and  other  officers,  140. 
by  witnesses,  140. 
by  a  pilot,  142. 
of  whom  they  may  be  collected,  139,  140. 
of  justices  on  taking  acknowledgments,  &c.  478. 
FENCES, 

what  animals  one  is  bound  to  fence  against,  418,  424. 
partition  fences,  418. 

each  owner  to  maintain  his  just  proportion,  418. 
rules  respecting,  apply  to  occupiers,  318,  n.  (2). 
disputes  respecting,  how  settled,  418. 

fence  viewers  how  to  proceed,  418,  419. 
when  party  in  fault  not  entitled  to  damages,  419. 

but  liable  to  pay  damages,  419. 
damages  caused  by  defects  in,  how  appraised,  419. 
appraisement  how  far  evidence  of  amount,  419. 
when  whole  may  be  built  by  one  party,  419. 

after  one  month's  notice  to  other  party,  419. 
when  they  may  be  removed  by  one  party,  419. 
what  notice  necessary,  419. 
consequence  of  removing  without  notice,  420. 
destroyed  by  casualty,  how  party  compelled  to  rebuild,  420. 
when  written  notice  necessary,  820. 

how-  proved,  420. 
fence  viewers  need  not  be  applied  to  where  no  dbputa  as  to  propoitiQaiy 

420 
agreements  respecting,  420  to  422. 

roust  be  between  the  parties,  420,  423. 
whether  to  be  in  writing,  424. 
will  not  prevent  a  resort  to  fence  viewers,  420,  421. 
presumed  to  have  been  sufficient,  421. 
insufficiency  of,  matter  of  defence,  421. 

even  though  animals  passed  where  fence  was  sufficient,  421. 
division  of  proportions  of,  by  prescription,  422,  423. 
where  there  has  been  no  apportionment,  liability  is  accoidiog  to  ooia- 

roon  law,  425. 
defects  of,  how  set  up  as  a  defence,  423. 
power  of  town  meetings  in  regelating,  421,  422,  424. 
around  general  field,  common  pasture,  or  adjoining  a  highway,  4M. 
the  common  law  obligation  to  fence,  considered,  425 4o  433. 
party  bound  to  fence  only  against  animals  lawfully  in  adjoininf  dote,  tf 
highway,  425,  426. 
'whether  against  cattle  in  highway  by  permission  of  town,  436  to  431. 
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FENCE  VIEWERS, 

their  duties  in  cases  of  disputes  as  to  division  fences,  426  to  431. 

in  cases  of  distress  damage  feasant,  484  to  489. 
may  compel  attendance  of  witnesses,  420. 

and  may  swear  and  examine  them,  420,  485,  486. 
FINE 

for  not  working*  on  highway,  how  collected,  41. 
FISHERY. 

private  fishery,  is  a  several  fishery  only,  433. 
what  is  a  several  fishery,  433,  n.  (9). 
in  what  streams,  434  to  437. 
what  is  a  common  fishery,  433. 

in  what  streams  it  exists,  434  to  436. 
free  fishery,  what  is,  434. 
what  grant  passes  right  of  fishery,  434. 
how  fishing  may  be  regelated,  437. 
trespass  lies  for  violating  right  of,  433,  437. 

how  to  declare,  434,  n.  (10). 
clearing  out  a  fishing  place,  in  public  river,  gives  no  exclusive  righti  416> 

437. 
for  fishing  in  a  private  pond,  plaintiff  may  recover  value  of  fish,  437% 

but  not  a  several  fishery,  433. 
FOREIGN  JUDGMENTS, 

how  sued  on,  47. 
FORMS 

of  memorandum,  on  sale  of  goods,  under  statute  of  frauds,  63. 

a  bill  of  exchange,  177. 

a  check,  178. 

acceptance,  178. 

promissory  note,  179.' 

notice  of  protest,  229. 

notices  by  defendant  in  suit  on  securities  purchased  for  prosecution,  294. 

affidavit  for  short  summons,  on  application  of  non-resident,  503. 

against  a  non-resident  defendant,  504. 
summons,  505. 

where  parties  sue,  or  are  sued  in  a  particular  character,  506  to  508. 
affidavit  for  warrant,  in  a  case  not  arising  on  contract,  515. 

in  a  case  arising  on  contract,  516. 
recognizance,  on  issuing  warrant,  518. 
security  to  be  signed  by  surety,  on  issuing  warrant,  519. 
warrant,  519. 

oath  and  affirmation,  on  taking  affidavit,  513,  528. 
application  for  an  attachment,  524. 
affidavit  to  ol^tain  attachment  under  revised  statutes,  525. 

under  non-imprisonment  act,  527. 

where  applicant  joins  with  other  persons  in  affidavit,  527. 
subpoena  for  witness  to  make  affidavit  for  attachment,  538. 
bond  on  attachment,  539. 
attachment,  541. 
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of  endorsement  on  process  in  suits  for  statute  penalties,  545. 
returns  to  summons,  552  to  554. 
to  warrants,  558. 
in  suits  by  attachment,  567  to  575. 

bond  to  prevent  removal  of  goods,  569. 

by  claimant  of  property  attached,  570. 
inventory,  573. 
to  an  attachment,  574,  575. 
deputation  to  serve  process,  577. 
warrant  of  attorney,  to  prosecute  a  single  action,  591. 
to  defend  a  particular  action,  592.f 
general  warrant  to  prosecute,  592. 

to  defend,  593. 
certificate  of  acknowledgment  of,  594. 
proceedings  on  appointment  of  next  friend  for  plaintiff,  600,  601. 
a  guardian  for  defendant,  602. 
FRAUD.    See  Deceit. 

in  obtaining  credit,  renders  price  due  immediately,  122. 
when  it  avoids  the  sale,  276,  n.  (18). 
when  right  of  vendor  not  divested,  276,  o.  (18). 
in  purchase  of  goods,  125,  126. 
avoids  all  contracts,  276.     See  Frauds,  Statute  of. 

whether  specialties  or  simple  contracts,  276. 
case  lies  for  injury  caused  by  fraudulent  representations  or  concealiMit, 
351  to  361. 
though  agreement  be  written  and  sealed,  358,  359. 
what  considered  n  false  representation,  .^5. 
on  the  sale  of  goods,  what  amounts  to,  351,  &c.    See  Warranty. 
in  sale  of  horses,  361,  &c.     Sec  Horses. 
fraudulent  representations  may  be  given  in  evidence,  though  agreemeat  be 

in  writing,  359 
accompanied  with  damage,  is  a  good  cause  of  action,  375. 
FRAUDS,  STATUTE  OF. 

sales  of  goods  for  $50,  or  more,  60  to  63. 

note  or  memorandum  of,  in  writing,  necessary,  60.     S€9  Memorardcv. 
what  sufficient,  63,  64. 
how  to  be  subscribed,  63,  and  n.  (12),  65. 
required  although  contract  is  executory,  64. 
effect  of  its  varying  from  true  contract,  64,  n.  (13). 
delivery  of  whole  or  part,  when  necessaiy,  61. 
may  be  either  actual  or  constructive,  62. 
what  amounts  to,  62,  t'3. 

a  question  of  fact  for  jury,  63. 
to  a  carrier,  62,  n.  (11). 
when  inferred,  62 
earnest,  when  necessary  to  be  paid,  61. 

on  sale  of  goods  to  be  delivered  at  a  future  day,  65. 
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FRAUDS,  STATUTE  OF—continued, 

mu8t  be  paid  at  time  of  making  contract,  61,  n.  (9). 
the  price  of  goods  sold  and  delivered  may  be  recovered  though  contract 

void,  61,  n.  (9). 
a  subsequent  acceptance  renders  contract  valid,  61,  n.  (9). 
but  not  a  subsequent  payment  of  earnest  money,  61,  n.  (9). 
what  sales  are  within  the  statute,  61,  62. 

not  where  goods  are  to  be  manufactured,  61. 
or  they  require  something  to  be  done  about  them,  61,  and  n.  (10). 
money  paid  on  contract  void  by,  may  be  recovered  in  action  of  assumpsit, 

172. 
what  contracts  creating  an  interest  in  land  must  be  in  writingy  301  to  305. 
lease  for  more  than  a  year,  302  to  305.    See  Landlord  and  Tenant. 
ag^ements  for  sale  of  lands,  &,c,  or  interest  in  lands,  &c.,  302,  305. 
whether  this  extends  to  timber,  grass,  fixtures,  &c.,  306,  and  n.  (5). 
or  to  agreements  to  pay  for  improvements,  306. 
to  agreements  for  possession  of  lands,  306. 
but  not  to  a  license  to  enter  on  lands,  306. 
to  the  interest  of  vendor  in  a  pew  in  church,  307. 
requisites  of  note  or  memorandum,  307.     See  Memorandum. 
agreements  to  convey  land,  in  payment  of  services  rendet^pd,  not 

embraced,  307. 
or  to  pay  owner  for  laying  out  road  through  his  land,  307. 
or  by  mortgagee  to  sell  lands,  and  refund  surplus  over  his  debt,  307. 
or  to  pay  for  writing  conveyances,  308. 
instrument,  hoiv  to  be  signed,  302,  305,  308,310. 
by  an  agent,  308. 

agent,  how  authorized,  308,  and  n.  (6). 
when  by  party  to  be  charged  therewith,  310. 
promise  by  executor,  &c.  to  be  in  writing,  308,  309. 
cases  where  agreement  is  void  unless  the  same^  or  some  note  or  memorandum 
thereof  t  expressing  consideration,  he  in  toriting,  and  subscribed,  4*c., 
309. 

1.  agreements  not  to  be  performed  within  a  year,  309,  310  to  312. 

what  considered  a  performance,  311. 

agreement,  must  be  one  not  to  be  completed  within  a  year,  311. 
must  be  incapable  of  performance  within  a  year,  311,  n.  (14). 
what  agreements  embraced,  311,  312. 

2.  parol  promises  to  answer  for  the  debt,  default,  or  miscarriage  of  an- 

other, 312  to  319. 
when  valid,  813  to  318. 

where  second  contract  extinguishes  the  firat,  314. 
*  where  a  new  consideration  arises,  315. 

in  consideration  of  the  surrender  of  property  levied  on,  315. 
where  a  creditor  gives  up  a  lien  on  strength  of  promise,  315. 
to  indemnify  one  for  becoming  special  bail  for  another,  316. 
promise  to  d^or  to  pay  debt  to  creditor,  317. 
in  consideration  of  discontinuing  a  suit,  318. 
to  pay  for  goods  furnished  to  an  infant,  318. 
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where  promise  is  pro8pecti?e,  318. 

to  pay  expenses  of  defence  in  suit  brought  against  anotliera  31S. 
the  contract  of  a  factor,  binding  him  in  the  terms  implied  bjt 
del  credere  commission,  319. 
3.  Parol  agreements  made  upon  consideration  of  marriage^  319. 
consideration  must  be  expressed,  309,  310. 
when  not,  310. 

in  case  of  covenants  under  seal,  310. 
but  the  particular  consideration  need  not  be  stated,  310. 
sufficient  if  implied  or  inferred  from  terms  of  instrument,  310. 
how  subscribed,  309,  310. 
must  contain  names  of  parties,  310. 
FREEHOLDER, 
who  is,  514. 
GAMING  CONTRACTS 
are  void,  204,  276. 

so  of  aecuritiea  for  money  lent  to  game  with,  276. 
though  an  action  will  lie  for  the  money  itself,  276. 
GENERAL  ISSUE, 

when  right  to  distrain  is  evidence  under,  475. 
GIFT, 

what  constitutes  a  valid  one,  327. 
a  delivery  necessary,  327. 

when  it  may  be  inferred,  327. 
GOODS  BARGAINED  AND  SOLD.    See  Sale.    Exchange. 
when  action  of  assumpsit  lies  for,  79, 116. 
where  there  has  been  no  delivery,  116. 
on  a  sale  at  auction,  119. 
where  party  has  taken  goods  wrongfully  and  afterwards  promises  to  pay 

for  them,  84,  122. 
at  what  time  it  may  be  brought,  on  a  sale  upon  credit,  123. 
measure  of  damages  in*  117. 
declaration  in  action  for,  117. 
purchaser  may  sue  for  not  delivering,  117. 
GOODS  SOLD  AND  DELIVERED.     See  Sale.    Exchange.    Deutett. 
when  action  of  assumpsit  lies  for,  79, 116, 117. 
upon  a  sale  to  wife,  agent,  or  servant,  116. 
by  an  auctioneer,  119. 

will  not  lie  generally  till  credit  expires,  122. 
unless  buyer  procure  credit  fraudulently,  122. 
or  under  false  pretences,  122. 
or  he  misrepresents  his  circumstances,  122. 
or  is  about  running  away,  &c.  122. 

where  goods  are  to  be  paid  for  by  a  bill  or  note,  ISEt,  n.  (IS), 
for  goods  wrongfully  taken,  afler  a  promise  to  pay,  122. 
for  goods  delivered  on  a  general  letter,  123. 
not  on  a  sale  of  contraband  goods,  obscene  books,  dbc.  123. 
when  not  for  goods  to  be  paid  for  in  laboft  125. 
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not  for  goods  exchanged  for  a  note  fraudulently  represented  as  good,  125. 
nor  against  one  who  has  fraudulently  obtained  credit  for  a  third  per- 
son, 125. 
exception,  125. 
nor  for  goods  ordered,  unless  order  be  strictly  puraued,  125, 
an  actual  delivery  necessary,  116. 

what  anaounts  to  a  delivery,  116,  117. 

not  when  any  thing  remains  to  be  done  to  goods,  117. 
a  delivery  to  a  carrier,  116,  n.  (2). 
when  a  delivery  of  all  the  goods  necessary,  121, 122. 
what  must  be  proved,  in  action  for,  116. 
tender  of  goods,  when  necessary,  126. 
declaration  in  action  for,  117. 
GOVERNMENT, 

agents  of,  when  peraonally  liable,  96, 100. 
not  when  he  discloses  his  principal,  95. 
GUARANTOR, 

of  a  promissory  note,  liability  of,  185,  n.  (19),  186,  and  n.  (21),  193,  and 
n.  (28). 
when  treated  as  a  joint  and  several  maker,  185,  n.  (19),  193,  n.  (28). 
when  entitled  to  notice,  193. 
for  what  sum  liable,  193. 

when  necessary  to  show  that  payment  cannot  be  enforced  against  ma- 
ker, 193. 
GUARANTY, 

when  it  amounts  to  an  endorsement,  193. 
effect  of  a  general  guaranty,  193,  n.  (28). 
not  negotiable,  193,  n.  (28). 

to  a  third  person  or  bearer  :  who  may  sue,  193,  n.  (28). 
when  a  waiver  of  demand  and  notice,  193,  n.  (28). 
in  whose  name  to  be  sued  on,  193,  and  n.  (28). 
when  it  imports  a  consideration,  193,  n.  (28). 
when  void  for  not  expressing  a  consideration,  193,  n.  (28). 
may  be  written  over  an  endonement  in  blank,  216,  217. 
when  plaintiff,  in  suit  upon,  must  show  diligence  both  as  against  endorser 

and  maker,  194,  n.  (29). 
when  a  blank  endorsement  may  be  treated  as  a  guaranty,  194,  n.  (30). 
GUARDIAN, 

infant  defendant  must  appear  by,  586. 
liability  of,  for  costs,  586,  587. 
form  and  mode  of  appointing,  602. 
GUEST, 

of  an  innkeeper,  who  considered  such,  71 ,  n.  (28).    See  Innkeeper. 
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HABEAS  CORPUS, 

parent  may  recover  his  child  by,  401,  n.  (23). 
or  husband  his  wife,  401,  n.  (23). 
HIGHWAY, 

fine  for  not  working,  how  collected,  41. 
debt  proper  action  for  obstruction  of,  49. 
rales  of  the  road,  345,  346,  347. 

when  not  to  be  adhered  to,  346. 
persons  driving  on  wrong  side  of,  liable  for  injuries  occasioDed  thereby,  345. 
case  lies  for  injury  resulting  from  obstruction  of,  347. 
does  not  always'include  all  the  land  between  the  fences,  348.   . 
no  action  lies  where  an  injury  has  resulted  from  negligence  of  both  paitici, 

348,  n.  (14). 
right  of  public  in,  415. 

mere  right  of  travelling  in,  415. 
rights  of  owner  of  adjoining  land  in,  415. 

may  bring  trespass  for  any  use  of  road  except  for  traFelling,  415. 

such  as  cutting  timber,  digging  in  the  soil,  piling  boards,  dx.  41^ 
trustees  of  a  town  cannot  sue  for  injury  to,  415. 
constitutionality  of  law  authorizing  towns  to  permit  cattle  to  nin  at  large  'm, 

427  to  431. 
when  streams  considered  highways,  434  to  437.    See  Rivers. 
HIRE,  WORKMAN  FOR, 

answerable  for  ordinary  neglect,  70. 

must  apply  a  degree  of  skill  equal  to  his  undertaking,  70.     Set  Baius. 
Neglect. 
HIRER. 

for  what  degree  of  neglect  he  is  answerable,  70.     See  Bailee. 
young,  of  animals  hired,  belong  to  the  hirer,  329. 
HOLDER.    See  Bills  of  Exchange,  &c. 
is  the  owner  of  a  bill  or  note,  185. 
if  several,  when  they  must  join  in  endorsement,  190. 
may  insert  his  own  name  as  payee  in  a  note  drawn  in  blank,  181. 
how  affected  by  alteration  of  bill  or  note,  136,  187. 
rights  of,  how  affected  by  an  invalid  endorsement,  189. 
when  he  may  sue  in  name  of  original  payee,  192. 
when  in  his  own  name,  192. 
when  not,  192,  n.  (26). 
of  a  note  not  negotiable,  takes  it  subject  to  equities  between  original  par- 
ties, 192. 
may  convert  a  blank  into  a  special  endorsement,  194,  195. 
when  advisable  so  to  do,  195. 
will  save  him  from  liability  as  endorser,  195. 
when  not  affected  by  want  of  consideration  in  note  or  bill,  900. 
consideration  not  examinable,  to  defeat  a  bona  fide  or  innocent  holdtr,  901, 
202. 
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who  considered  bona  fide  holder^  202«  203. 

will  be  presumed  to  be  so,  till  contrary  be  shown,  202. 

otherwise  if  he  gave  nothing,  202,  203. 
how  far  protected,  202. 
not  if  bought  with  notice,  203. 
or  after  paper  became  due,  203. 
or  if  there  is  enough  on  face  of  paper  to  create  a  suspicion  that  it  was 

issued  contrary  to  law,  203,  n.  (8). 
or  if  note  has  been  transferred  to  him  merely  as  collateral  security, 

203,  n.  (7). 
nor  where  note  is  void  by  statute,  204. 
when  defendant  may  show  a  set-off  against  original  owner,  204. 
or  payment,  illegality,  or  fraud,  204. 

of  a  bill  or  note  endorsed  after  due,  his  rights  same  as  those  of  endorser,  204. 
of  bills  as  payment  of  a  debt  due  from  one  with  whom  they  were  deposited 

for  collection,  liable  to  owner,  204. 
of  a  lost  bill  or  note,  when  he  may  recover,  209. 
of  note  payable  to  bearer,  when  necessary  to  show  his  ownerdiip,  210. 

may  bind  himself  by  endorsement,  211. 
when  he  may  fill  up  a  blank  endorsement  with  a  guaranty,  216,  217. 
demand  by,  when  and  how  made,  218  to  223. 

notice  by,  of  non-acceptance  when  excused  by  want  of  effects  in  drawee, 
225  to  227. 
form  of,  and  what  sufficient,  229,  &c. 
HORSE  RACE, 

action  for  money  won  upon,  49, 50. 
trotting  not  racing  under  the  statute,  50. 
HORSES, 

when  vendor  bound  to  disclose  defects  on  sale  of,  351,  352. 

action  upon  a  warranty,  or  deceit  in  the  sale  of,  361,  &c.    See  Deceit. 

Trespass  on  the  Case. 
unsoundness  of,  a  question  of  law  and  fact,  361,  368. 
what  constitutes,  362,  364  to  368. 

crib  biting  not,  361. 
must  be  proved  by  plaintiff,  in  suit  upon  a  warranty,  364. 
express  warranty,  or  fraud,  362. 
a  sound  price  does  not  imply  a  warranty,  362. 
advantage  of  an  express  warranty,  362. 
when  buyer  should  offer  to  return  horse,  362,  363. 
what  amounts  to  a  warranty,  354,  362,  363. 

in  general  whatever  seller  represents  at  time  of  sale,  354. 
when  action  should  be  upon  warranty,  364,  865. 

measure  of  damages  in,  364. 
a  prior  vendor  who  warranted,  may  be  a  witness  to  prove  soundness,  365. 
form  of  pleading  on  a  warranty,  365. 
usual  to  insert  warranty  in  receipt  for  price,  $65. 

fraud  will  avoid  sale,  though  it  does  not  amount  to  a  breach  of  war* 
ranty,  368. 
Vol.  L  86 
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purchaser  who  has  sold,  and  repurchased,  cannot  sue  original  Tvndor,  fir 

unsoundness,  369.         "^ 
manifest  and  visible  defects  are  not  included  in  a  general  warrantj,  969,  S7^ 
variance  between  averments  and  proof  of  warranty,  370. 
whole  consideration  must  be  returned  before  trover  lies  for  articles  givea  ia 

exchange  for,  871. 
action  lies  for  fraudulent  concealment  respecting,  371  to  374. 
sale  of ''  with  all  faults,"  373,  n.  (1). 
HUSBANp  AND  WIFE. 

husband  liable  for  a  penalty  incurred  by  wife,  49. 

wife  may  act  as  agent  for  husband,  94. 

liability  of  husband  to  maintain  his  step-children,  125. 

for  funeral  expenses  of  his  wife,  171. 
wife  cannot  be  a  party  to  a  bill  or  note,  188. 
effect  of  her  endorsement,  188. 

note  payable  or  endorsed  to  her,  how  collected  or  transferred,  180. 
contract  of  wife  is  in  general  void,  298. 
husband's  remedies  for  injuries  to  wife,  393  to  397. 
for  assault  and  battery,  394. 
for  enticing  her  away,  394. 
for  forcibly  carrying  her  away,  395. 
for  any  violence  to  her,  producing  an  injury  to  him,  394. 
against  a  surgeon,  for  an  unskilful  operation,  394. 
for  adultery,  395.    See  Adultery. 

not  if  husband  consents  to  adultery,  395. 
or  is  privy  to  it,  395. 

evidence  in  suit  for,  395  to  397.     8u  Marriage. 
wife's  letters  and  admissions,  397. 
damages  in,  397. 
form  of  process  in  name  of,  506. 
when  they  must  join  as  plaintiffii,  in  action  on  contract,  612. 
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IDIOTS  AND  LUNATICS, 

who  deemed  such,  299. 

their  contracts  void,  800. 

what  is  a  sufficient  want  of  understanding  to  avoid  their  coatracla,  300. 

liable  for  wrongs,  300. 

lunatic  liable  for  debts  contracted  during  lucid  intervals,  900. 

committee  of,  cannot  sue  for,  in  his  own  name,  900* 

how  they  should  sue  and  be  sued,  800. 

liable  to  arrest  and  suit,  300. 

how  they  are  to  appear,  586. 
INFANCY, 

how  tried,  597,  598. 
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INFANT, 

when  his  father  entitled  to  his  earnings,  86. 

how  he  may  be  bound  out,  86,  87. 

when  consent  of,  necessary  to  indenture,  87. 

infant  partners,  how  far  liable  for  acts  of  firm,  111.    See  Pabtners. 

when  step-father  bound  to  provide  for,  125. 

when  he  may  be  a  party  to  a  bill  or  note,  188,  298  and  n.  (31). 

bound  by  promise  to  pay  bill  or  note  aAer  he  becomes  of  age,  188. 

so,  if  it  be  drawn  or  endorsed  by  his  partner,  in  name  of  firm,  188. 

but  not  bound  by  a  promise  to  a  stranger,  188,  n.  (23), 
may  collect  a  note  payable  or  endorsed  to  him,  189. 
how  far  his  contract  is  to  be  considered  void,  298,  299. 
bound  by  a  new  promise  on  coming  of  age,  299.  ' 

what  a  sufficient  promise,  299. 
when  liable  for  necessaries,  298. 

for  debts  of  wife  before  marriage,  298. 
appearance  by,  586,  595.    See  Appearance. 
whether  judgment  may  be  rendered  against,  for  costs,  596,  597. 
judgment  against  him  will  be  reversed  for  want  of  a  guardian,  597. 

otherwise  as  to  a  judgment  for  infant  plaintiff  who  appeared  without  a 
next  friend,  597. 
INNKEEPER, 

when  he  may  act  as  justice,  33. 

cannot  assign  his  license,  51. 

when  chargeable  for  goods  of  his  guest,  71. 

who  is  considered  a  guest,  71,  n.  (28). 
how  far  a  deliveiy  of  goods  to  him  is  necessary,  71  and  n.  (29). 
liability  for  sheep  put  to  pasture  with  him,  71,  n.  (28). 

agreement  with,  to  pay  for  use  of  billiard  table,  void,  273,  n.  (17).  ^ 

trusting  persons  improperly,  when  he  loses  his  debt,  277. 

burthen  of  proof  lies  on  defendant,  277. 
his  lien  on  the  goods  of  his  guest,  335.    See  Lien. 
INSOLVENT  DEBTOR, 

assignee  of,  may  endorse  his  notes,  190. 
and  sue  in  hb  own  name,  608. 
INTEREST, 

definition  of,  285. 

note  expressing  no  time  of  payment,  draws  interest  from  date,  185. 

on  bill  or  note,  acceptor  or  maker  liable  for,  215. 

when  it  begins  to  run,  and  how  computed,  215. 

where  bill  or  note  is  drawn  and  payable  in  one  countiy  and  sued  on 
in  another,  215. 
where  made  in  one  place  and  payable  in  another,  215. 
in  general,  payable  according  to  law  of  place  where  contract  is  made,  215, 
216,  285. 

or  is  to  be  performed,  216,  285. 
unlawful  interest  avoids  contract,  285.    See  Usury. 
after  judgment,  rate  according  to  place  where  rendered,  285. 
statutory  provisions  respecting,  279  to  281. 
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INTEREST— con<tnt«d. 

rate  of,  as  regulated  by  statute,  279. 

on  agreement  mad?  in  one  country,  to  be  executed  in  another,  985. 
in  general,  according  to  law  of  place  where  contract  is  made,  2S5u 
where  none  fixed  by  contract,  that  allowed  by  statute,  to  govesB,  28S. 
how  turned  into  principal,  286,  286. 

on  running  accounts,  regulated  by  custom  of  merchants,  286. 
when  creditor  may  apply  a  part  payment  of  debt,  to  interest 
cipal,  286. 
INVENTORY, 

by  constable,  of  goods  taken  on  attachment,  578. 
IRREGULARITY, 

distinction  between,  and  error,  451. 

when  it  renders  proceedings  of  justice  void,  451  to  453. 

when  it  renders  party,  justice,  and  officer  liable  as  trespaaaer 

when  officer  will  be  protected,  though  process  irregular,  453 

power  of  justice  to  amend,  454. 

of  process,  service,  and  returns,  how  waived,  41, 546, 576. 


JOINDER  OF  ACTIONS, 

what  actions  may  be  joined,  615  to  618. 

for  different  causes  or  forms  of  action,  615  to  617. 

on  contract,  615. 

for  a  wrong,  616.' 

in  different  rights,  617. 

consequences  of  misjoinder,  whether  of  action  or  of  penon,  618. 
JOINT  AND  SEVERAL  CONTRACTS, 

nature  of,  and  remedy  on,  267  to  271. 

satisfaction  by  one  defendant,  a  bar  to  further  proceedings  on,  267, 

when  all  must  join  as  plaintiffi,  in  action  on,  271,  607. 

who  must  be  defendants,  610. 

effect  of  nonjoinder,  or  misjoinder,  271,  608,  610. 
JOINT  AND  SEVERAL  WRONGS, 

of  suits  for,  and  damages  and  costs  in,  498.    See  Wrongs. 
JOINT  CONTRACTORS, 

when  liable  for  contribution,  168  to  172.    See  Surett. 
JOINT  DEBTORS, 

of  process  against,  547  to  550. 

execution  against,  where  all  are  not  served  with  process,  547,  548. 

how  far  judgment  is  conclusive  against  those  not  served  with  prootm,  547 
to  549. 
judgment  valid,  though  defendant  not  served  be  an  infant,  549. 
JOINT  TENANTS. 

'  who  so  considered,  339. 

when  one  may  maintain  trover  against  the  other,  838. 
JOINT  WRONGDOERS, 

who  so  considered,  498,  499. 
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JOINT  WRONGDOERS— coiUmii«i. 

action  against  one,  no  bar  to  action  against  otheiSi  without  actual  satisfac- 
tion, 406. 
cannot  compel  contribution,  407. 
may  be  sued  jointly  or  severally,  498,  650. 
of  damages  and  costs  in  suits  against,  496. 
when  one  may  be  a  witness  for  another,  498. 
separate  owners  of  dogs  not  liable  to  a  joint  action  for  injuries  committed  by 

them,  498. 
how  plaintiff  to  proceed  where  part  only  are  served  with  process,  549,  550. 
JUDGE, 

not  liable  in  civil  action,  for  judicial  acts,  881. 
JUDGMENT, 

debt  on,  when  proper  action,  48. 

against  one  of  two  joint  makers  of  a  note,  no  bar  to  an  action  against  both, 

216. 
on  a  usurious  contract,  good  until  set  aside,  291. 
whether  an  error  in  fact  may  be  assigned  on  certiorari,  291. 
when  officer  justifying  under  execution  must  show  a  valid  judgment,  822. 

rule  as  to  other  parties,  822,  823. 
against  one  joint  wrong-doer,  no  bar  to  action  against  another,  until  satisfac- 
tion, 406. 
void,  for  want  of  jurisdiction  in  court,  39,  40,  442. 
when  a  protection  to  officer  acting  under  it,  444  to  451. 
if  void,  against  whom  party  aggrieved  may  have  his  remedy,  445. 
appealed  from,  cannot  be  sued  on,  450. 
void  for  want  of  jurisdiction  no  bar  to  a  second  suit,  451. 
when  void  for  irregularity,  or  error,  451  to  454.       * 
cannot  be  rendered  on  Sunday,  543. 
in  suit  against  joint  debtors,  bow  far  conclusive  against  those  not  served  with 

process,  547  to  549. 
cannot  be  given  for  plaintiff  unless  he  be  present,  585. 
of  nonsuit,  to  be  rendered  against  plaintiff  not  appearing,  578.    Ste  Appear- 
ance. 
whether  it  may  be  rendered  on  confession,  in  absence  of  plaintiff,  587. 
when  it  will  be  reversed  for  want  of  next  friend  or  guardian  for  infant,  597. 
JURISDICTION, 

signification  of,  442. 
generally,  83  to  44. 

confined  strictly  to  authority  given  by  statute,  37,  and  n.  (6). 
never  presumed,  but  must  be  proved,  87,  n.  (6),  445,  446. 
1.  Jn  rdati4»h  to  the  justice,  83. 
territorial,  33,  and  n.  (1). 
his  residence,  83. 

may  issue  process  at  any  place  in  the  county,  33. 
his  becoming  a  tavern  keeper,  33. 

renders  proceedings  void,  33,  450. 
being  a  clergyman,  33. 

not  a  cause  for  reversal,  33. 
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JURISDICTION— con^trwieii. 

where  penalty  goes  to  his  town,  33. 
holding  other  offices,  34. 
2.  In  relation  to  the  nature  of  the  action,  34. 
debt,  34,  38,  n.  (7). 

on  contracts  under  seal,  34. 
on  judgments,  34. 
for  penalties,  34. 

does  not  extend  to  penal  statutes  of  United  Slates,  34. 
on  promises  to  pay  money,  34. 
covenant,  34,  3S,  n.  (7). 

on  a  bond  with  a  penalty,  34,  38. 
trespass  on  the  case,  34,  38,  n.  (7). 

for  the  breach  of  a  parol  contract,  34. 

for  conversion  of  personal  property,  34. 

for  a  breach  of  warranty,  or  deceit,  34. 

upon  a  bailment,  34. 

for  a  misfeasance,  or  nonfeasance,  34. 

for  injuries  to  the  person,  personal  property  or  riglitSy  34. 

to  servant,  child  or  wife,  35. 
when  it  does  not  lie — 

where  title  to  land  comes  in  question,  35,  463,  461    Sm 
Title  to  Land. 
even  though  parties  consent,35. 
actions  of  slander,  35. 
malicious  prosecution,  35. 
for  a  vexatious  suit  in  chancery,  35. 
for  enticing  away  plain tifif's  wife,  35. 
for  crim.  con.  with  plaintiff's  wife.  35,  393. 
for  debauching  daughter  or  servant,  35,  397. 
for  assault  and  battery  on  servant,  35,  404. 
on  agreement  to  open  a  fence,  35. 
against  sheriff  for  an  escape,  35. 
for  negligently  hurting  plaintiff,  35. 
trespass,  35,  38,  n.  (7). 

for  direct  injuries  either  to  real  or  personal  pfopertj,  35. 
exceptions — 

actions  of  replevin,  35. 
assault  and  battery,  35.    But  see  38,  n.  (7). 
false  imprisonment,  35.    But  see  38,  o.  (7). 
where  state  is  a  party,  35. 

except  for  penalties  under  $100,  BS,  d.  (4). 
as  to  local  actions,  35,  36. 

relative  to  land  situated  out  of  the  county,  96. 
suits  for  penalties  against  public  officers,  36. 
by  owner  of  a  pew  in  church,  37,  n.  (5). 
detinue  abolished,  34,  n.  (3). 
3.  j^B  to  parties,  37. 

in  general,  embraces  all  persons  found  in  the  county,  37. 
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JURISDICTION— conrtnuerf. 

but  only  where  party  sues  or  is  sued  in. his  own  right,  37. 
does  not  extend  to  personal  representatives  sued,  37. 
even  though  they  confess  judgment,  37. 
suits  by  and  against  town  and  county  officers,  37. 
corporations  may  sue,  but  cannot  be  sued,  37. 
suits  by  towns,  37. 
attorneys,  &c.  how  far  privileged,  37. 

privilege  may  be  disregarded,  if  not  pleaded,  41. 
suit  against  sherifif  for  an  escape,  37. 
4.  j^8  to  the  8Um  or  ajnount. 

extended  to  $100,  by  act  of  1840,  38,  n.  (7). 
suits  commenced  by  attachment,  38,  n,  (7). 
action  of  covenant  on  a  bond  with  a  penalty  of  more  than  SlOO 
38,  n.  (7).  ' 

in  cases  of  set  off,  38. 
effect  of  total  want  of,  39,  442. 

all  (he  proceedings  void,  39,  442. 
liability  of  justice,  39,  442. 
consent  of  parties,  when  it  will  confer- 
as  to  the  person  of  the  parties,  40,  and  n.  (10> 
but  not  as  to  subject  matter,  40,  and  n.  (10). 
will  take  away  error,  40,  and  n.  (9) 
when  conferred  by  appearance  of  pardes,  40,  and  n.  (9). 
in  actions  for  trespass  on  lands,  41. 

where  title  to  land  may  come  in  question,  41  to  44,  463  to  466,  468  469 
See  Title  to  Land.  >       »       . 

when  want  of,  will  render  ministerial  officers  liable,  41.    See  Oppicer. 

when  it  will  render  party,  justice,  and  officers  liable,  442  to  461. 

proceedings  how  assailed  for  want  of,  442,  443.                                 '  ^ 

when  may  be  inquired  into  collaterally,  442,  443.  j 

with  respect  to  siibject  mattery  445,  446.  ^ 

in  general,  sufficient  to  atone  for  errors,  446.  j 

unless  fraud  or  collusion  be  shown,  447,  n.  (23).  1 

when  decision  of  justice  conclusive  as  to,  447.  ) 

VfUh  respect  to  the  pereon,  447.  i 

directions  of  statute  as  to  mode  of  acquiring,  must  be  complied  with 
37,  n.  (6).  ' 

party  must  in  general  be  notified,  448. 
what  notice  sufficient,  449. 
toith  respect  to  the  process,  450. 
requisites  of  process,  450. 
void  when  issued  out  of  the  justice's  county,  450. 
must  be  properly  issued,  449,  n.  (28). 
must  be  properly  served,  449. 

otherwise  justice  has  no  authority,  449.  i 

defects  in,  waived  by  appearance,  &c.  449,  n.  (28). 
consequences  flowing  from  want  of,  451. 
trial  will  be  no  bar  to  another  suit,  451. 
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JUSTICE.    See  Jurisdiction. 

must  reside  in  town  for  which  he  b  chosen,  38. 

cannot  try  a  cause  in  any  other  town,  33. 

may  issue  process  at  any  place  in  county,  33. 

becoming  tayern-keeper,  aOer  bU  election,  loses  hU  jurisdiction.  33- 

but  may  issue  executions  on  judgments  previously  rendered,  S3. 

may  try  qui  tarn  actions  in  which  his  town  is  interested,  33. 

but  not  where  the  whole  penalty  goes  to  his  town,  34. 
when  he  becomes  a  trespasser,  for  want  of  jurisdiction,  39,  40. 
may  punish  for  contempt,  44. 
may  sue  for  his  fees,  140. 
prohibited  from  buying  demands  for  prosecution,  293. 

consequences  of  his  doing  so,  293.  ^ 

case  lies  against,  for  breach  of  duty,  377. 
liability  of,  for  judicial  or  official  acts,  381,  382. 

where  he  has  no  jurisdiction,  442  to  451.    See  JuRismcrioN. 

foi  irregularity  or  error,  451  to  454. 
power  to  amend,  454. 
right  to  take  affidavits  and  oaths,  477,  478. 

acknowledgments  of  deeds,  &c.  478. 
fees  for  doing  so,  478. 
cannot  authorize  anotiier  to  fill  up,  or  alter,  process,  544. 

so  doing,  is  guilty  of  a  misdemeanor,  544. 
may  deputize  person  to  serve  process,  577. 

excepting  centres,  577. 
how  long  he  should  wait  for  parties  to  appear,  on  return  day,  578  to  9B0. 

See  Appearance. 
absence  of,  on  return  day,  operates  as  a  discontinuance,  580. 


t  ACHfiS 

of  holder  of  a  bill  or  note.    See  Bills  op  Exchange,  Ac.    Notice.    Pre- 
sentment. 
LAND.    See  Title  to  Land. 

how  defined,  408. 

what  amounts  to  a  trespass  on,  408,  409. 

contracto  relating  to,  to  be  in  writing,  302, 4tc.    See  Frauds,  Statctb  op. 

what  deemed  an  interest  in,  under  statute  of  frauds,  302. 
LANDLORD  AND  TENANT.    See  Use  and  Occupation.    Tehajtt. 

what  sufficient  to  establbh  relation  of,  174, 175. 

when  tenant  holds  over,  it  is  impliedly  on  the  old  rent,  175. 

when  tenant  must  give  notice  to  quit,  175. 

landlord  cannot  recover  rent  for  lodgings  let  for  purpows  of  prortitiilipi, 

175,  273. 
evidence  that  landlord  used  part  of  house  for  such  purpose,  good  voder  pka 

of  eviction,  273. 
lease  void  by  steUite  of  frauds,  creates  a  tenancy  from  year  to  year, 
804.    8u  Lease.    Frauds,  Statute  op. 
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LANDLORD  AND  TENANT— con«nt*«rf. 

what  amounts  to  a  surrender,  bj  operetioi#of  law,  904,  900. 

cancelling  of  lease  will  not  divest  interest  of  tenant,  904. 

party  entering  under  agreement  for  a  lease  is  a  tenant  at  will,  904. 

landlord  distraining,  when  considered  a  trespasser  from  the  beginning,  411 

to  419. 
when  case  or  trespass  lies  for  unlawful  act  of  landlord,  419,  n.  (/). 
when  tenant  may  maintain  trespass,  415. 
tenant  when  entitled  to  off-growing  crops,  416. 

working  on  shares  with  another,  are  tenants  in  common,  416. 
when,  and  how,  landlord  may  distrain  for  rent,  467,  &c.    See  Distress. 
tenant  cannot  dispute  landlord's  title,  469. 
penalty  upon  tenant  for  removing  his  goods,  472. 
LEASE, 

when  it  must  be  in  writing,  902,  909. 

void  by  statute  of  frauds,  creates  a  tenancy  from  year  to  year,  909. 

whether  parol  lease  for  one  year  is  valid,  if  to  commence  at  a  future  day, 

909,  904. 
assignment  or  surrender  of,  to  be  in  writing,  or  by  operation  of  law,  904. 
what  amounts  to  a  surrender  by  operation  of  law,  904.     See  Fraods,  Stat- 
ute OP.    Landlord  and  Tenant. 
LENDING  FOR  USE,  66.    See  Bailment. 
LETTING  TO  HIRE,  66.    See  Bailment. 
LEVY.     See  Execution.    Process. 

priority  of  lien,  when  determined  by,  454  to  461. 
UCENSE, 

to  keep  a  tavern,  not  assignable,  51. 
to  enter  on  lands,  409. 

is  express  or  implied,  409.  . 

when  it  may  be  revoked,  82,  409 
gives  no  right  to  take  other  persons  with  him,  409. 
when  given  by  law,  410. 

an  abuse  of,  will  render  a  party  a  trespasser  from  the  begin- 
ning, 411. 
otherwise  if  given  by  the  party,  419.    See  Authoritt. 

LIEN, 

when  agent  has  a  lien  on  goods  of  his  principal,  94,  95.    See  Principal 

AND  Agent. 
of  vendor  on  goods,  for  the  price,  after  delivery,  124. 

is  determined  by  taking  a  bill  or  note,  262. 
waiver  of,  a  good  consideration  for  a  parol  promise  by  a  third  person, 

915.    See  Frauds,  Statute  of. 
doctrine  of,  considered,  generally,  990  to  998. 
is  either  general  or  specific,  990. 
distinction  between,  990,  991. 
general  lien,  how  created,  980. 
founded  on  custom,  990. 
by  the  usage  of  trade,  990. 

must  be  uniform  and  notorious,  990. 
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LIEN — continued. 

by  express  agreement,  330. 
in  whose  favor  it  exists,  830,  331. 
specific  or  particular  lien,  331. 
favored  in  law, '331. 
in  whose  favor  it  exists,  331. 
possession  necessary  to  create,  331. 
if  parted  with,  lien  lost,  381. 

but  not  if  only  a  portion  of  goods  are  parted  with,  331. 
or  if  they  are  parted  with  on  a  condition  which  is  not  peribm^ 
ed,  332. 
yet  a  party  having  a  lien  on  goods,  may  transfer  them  subject  to  tfar 
lien,  331. 
in  whose  favor  right  of,  exists,  330  to  337. 
manufacturers  and  mechanics,  382,  333. 

intended  for  benefit  of  trade,  333. 
attorneys  and  solicitors,  332,  333. 
one  who  advances  money  on  notes,  332. 
one  who  saves  goods  from  a  ship,  332. 
innkeepers,  335,  336. 
not  in  favor  of  a  mere  creditor,  332. 
nor  of  an  agister,  or  livery  stable  keeper,  333. 
nor  of  an  innkeeper,  as  to  the  horses  of  a  neighbor,  333,  830. 
nor  of  one  who  finds,  or  saves  goods,  334. 
or  estrays,  334,  335. 
exists  whether  there  be  an  agreement  for  price  or  not,  336. 
goods  cannot  be  sold  to  satisfy,  337. 
how  it  may  be  waived,  337. 
measure  of  damages  in  suit  by  holder  of,  33S. 
is  a  personal  right,  ancTcannot  be  assigned,  338. 
priority  of  liens  by  virtue  of  process,  454  to  461. 
under  attachment,  and  when  lost,  572. 
LOAN,  66.    See  Bailment. 

LOST  BILLS  OR  NOTES.     See  Bills  op  Exchange,  dec. 
remedy  on,  208, 263. 

bond  must  be  given  to  adverse  party,  208. 

must  be  tendered  to  both  maker  and  endorser,  208. 
applies  only  to  negotiable  paper,  208. 
negotiability  must  be  proved,  209. 
loss  how  proved,  209. 

what  proof  of,  necessary,  209. 
in  case  of  a  bill  cut  in  two  for  transmission,  and  one  part  lost,  84,  909. 
where  bill  is  lost  after  suit  brought,  209. 
holder  of,  may  recover  on,  209. 
payment  to,  when  valid,  209. 
note  must  have  been  delivered  before  loss,  209. 
loss  may  be  implied  from  lapse  of  time,  209. 
where  part  of  note  lost,  it  need  not  be  so  described  in  pleadings,  810. 
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LUNATIC.    See  Idiots  and  Lunatics. 
who  80  considered,  299. 

bound  by  contract  made  during  a  lucid  interval,  299,  900. 
liable  for  wrongs,  300. 


subject  to  arrest,  900. 


M 


MAKER 

of  a  note,  who  is,  180. 

liabilities  of,  212  to  216. 
when  demand  of,  necessary,  before  action,  219. 
when  not,  212,  219. 

when  note  is  payable,  on  demand,  at  a  particular  place,  219. 
liable  for  interest,  215. 

but  not  for  costs  incurred  by  endorser,  by  reason  of  non-payment,  216. 
judgment  against  one  of  two  joint  makers,  no  bar  to  an  action  against 

both,  216. 
cannot  defeat  action  by  endorsee,  by  reason  of  payment  by  endorser, 

217. 
liable  for  face  of  note,  though  holder  obtained  it  for  less,  216, 217. 
cannot,  in  suit  by  endorsee,  set  up  a  covenant  by  payee,  not  to  sue,  218. 
MALFEASANCE, 

what  is,  490,  and  n.  (22). 
MANDATARY.    See  Bailment. 

for  what  degree  of  neglect  liable,  69. 
a  man  cannot  be  compelled,  by  action,  to  become,  69. 
MANDATE.    See  Bailment.  ^ 

what  is,  66. 
MANUFACTURER. 

his  lien  on  goods,  for  price  of  work  done,  992. 
in  whom  property  is,  while  being  manufactured,  925. 
MARRIAGE 

agreements  in  consideration  of,  void  unless  in  writing,  909,  919.    See 

Frauds,  Statute  of. 
in  fact,  must  be  proved,  in  action  for  adultery,  995. 

how  proved,  996. 
what  is  a  valid,  996,  and  notes  (18),  (19).     See  Husband  and  Wife. 
MARRIED  WOMAN.     See  Husband  and  Wife. 
may  act  as  agent  or  attorney,  101. 
appearance  by,  586. 
cannot  be  a  party  to  a  bill  or  note,  188. 
note  or  bill  payable  or  endorsed  to,  belongs  to  husband,  189. 

how  negotiated,  189. 
her  contracts  void,  298. 
MASTER  AND  SERVANT.    See  Apprentice.    Slave. 
when  master  liable  on  contract  of  his  servant,  85. 

when  money  borrowed  by  servant  comes  to  his  use,  90. 
how  far  he  is  entitled  to  wages  of  servant,  85. 
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MASTER  AND  SERVANT —continued. 

how  far  bound  by  acts  of  his  servant,  8S.    See  Principal  ahd  Aobxt. 
his  liability  for  necessaries  furnished  senrant,  S8,  135, 196. 

for  medicines,  88,  135,  136. 
grievances  of  either  party,  how  redressed,  87. 

master  cannot  agree  with  his  apprentice,  in  restraint  of  bis  trade,  87. 
when  servant  may  sue  for  wages,  without  showing  full  pcrfonnaiice  of 

tract,  127  to  133. 
what  master  may  prove,  in  diminution  of  servant's  claim,  128, 136. 
when  servant  may  be  discharged  for  misconduct,  130,  131. 

when  he  may  leave  for  ill  treatment,  131. 
master,  when  liable  for  injury  resulting  from  servant's  acts,  347  to  349. 

when  for  acts  of  others  hired  by  servant,  349. 
servant  also  liable  for  injuries  produced  by  him,  349. 

also  answerable  over  to  his  master,  349. 

but  not  for  acts  of  subordinates,  though  hired  by  him,  349. 
master  and  servant,  when  jointly  liable,  348. 
meaning  of  term  servant,  384,  n.  (10). 
master's  right  of  action  for  seducing  female  servant,  397. 

for  enticing  away  or  injuring  servant,  404,  405. 

or  obtaining  goods  from  him  fraudulently,  406. 
master's  right  of  correction,  403,  404. 

cannot  be  delegated,  404. 
servant's  liability  to  master,  for  negligence,  406. 
MECHANIC, 

his  lien  on  goods,  for  price  of  work  done,  331.    See  Lien. 

in  whom  property  is,  while  article  is  being  manufactured,  325.     See  Paor- 

ERTY. 

MEMORANDUM       ^ 

under  statute  of  frauds,  on  sale  of  goods,  61.     See  Frauds,  Statctk  or. 
requisites  of,  63. 

how  subscribed,  63,  and  n.  (12). 

must  be  signed  at  end  of,  63,  n.  (12). 

sufficient  if  by  party  to  be  charged,  or  his  agent,  63,  n.  (12)  66. 
need  not  be  by  both  parties,*  63,  and  n.  (12). 
on  a  sale  by  an  auctioneer,  63,  64. 
on  a  sale  by  a  broker,  64,  n.  (13). 

must  not  vary  from  actual  contract,  64,  n.  (13). 
on  a  sale  of  land,  under  statute  of  frauds,  305, 307,  310. 
MERCHANT, 

clerk  of,  has  no  authority,  as  such,  to  sign  notes  for  bis  master,  91. 
MESNE  PROCESS, 

what  is,  380,  and  n.  (7).    See  Process. 
MILITIA. 

when  action  will  lie  for  returning  a  person  to  court  martial,  381. 
MILLER, 

his  lien  for  g^nding,  831.    See  Lien. 
MINISTER  OF  THE  GOSPEL.    See  Clergyman. 
may  not  act  as  a  justice,  83. 
agreement  to  pay  him  for  preaching,  valid,  142. 
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MISDEMEANOR 

in  justice  or  constable,  to  buy  securities  for  prosecution,  298. 
MISFEASANCE, 

distinction  between,  and  nonfeasance,  490,  and  n.  (10). 
MISJOINDER.     See  Joinder  op  Actions. 
of  persons  or  rights,  618,  619. 
consequences  of,  618. 
MISTAKE, 

money  paid  by,  when  it  may  be  recovered,  146,  and  n.  (22). 
mistake  roust  be  of  facts,  and  not  of  law,  146. 

unless  it  be  as  to  law  of  another  state  or  country,  146. 
what  is  a  mistake  of  fact,  146,  n.  (22). 
what  is  an  error  of  law,  146,  n.  (22). 
although  party  agreed  to  take  goods  at  a  certain  quantity,  "  hit  or  miss," 
146,  n.  (22). 
MONEY  COUNTS, 

actions  on,  resorted  to,  as  substitutes  for  bills  in  chancery,  145. 
when  bills  or  notes  evidence  under,  262  to  265. 
MONEY  HAD  AND  RECEIVED, 

action  for,  by  officers  against  their  predecessors,  112. 

on  return  of  goods  to  vendor,  on  account  of  fraud  in  sale,  124,  and 

n.  (13). 
on  rescinding  agreement  because  of  fraud,  124,  n.  (13). 

vendee  must  restore  all  he  has  received  under  contract,  124, 
n.  (18). 
action  of  assumpsit  for,  79,  145. 
grounds  of  action,  145. 
what  proof  necessary,  145. 

in  general,  the  actual  receipt  of  money,  145. 
or  its  equivalent,  145. 

presumed,  when  property  is  saleable,  145. 
sufficient  if  property  is  received  as  money,  145. 
when  it  lies,  145  to  160. 

upon  a  tortious  taking  of  goods,  145. 

by  principal  against  agent,  146. 

to  recover  back  money  paid  by  mistake,  or  deceit,  146.    See  Mis 

TAKE.    Deceit. 
or  upon  a  consideration  which  happens  to  fail,  146. 
or  upon  a  contract  which  has  been  rescinded,  147. 
or  upon  a  void)  authority,  148. 
or  obtained  by  extortion,  imposition,  &c.  147. 
or  embezzled,  or  obtained  by  fraud,  147. 
or  paid  on  an  erroneous  judgment,  147. 
or  on  a  void  contract,  148. 
instances  in  which  it  has  been  held  not  to  lie,  161  to  169. 
MONEY  LENT  AND  ADVANCED, 
action  of  assumpsit  for,  79. 
when  it  lies,  172  to  174. 
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MONEY  LENT  AND  ADYASCED—cmUinued. 

money  lent  to  game  with,  276. 

though  security  given  for,  is  void,  276. 
MONEY  PAID,  LAID^OUT,  AND  EXPENDED, 
action  of  assumpsit  for,  79. 
when  proper,  168  to  172. 

for  money  paid  on  an  accommodation  note,  163. 
or  as  surety,  168. 
or  for  another  in  any  way,  on  compulsion,  168. 

as  for  an  escai>e  from  sheriff  or  constable,  169. 
not  where  no  money  passes ;  as  where  goods  of  a  stranger  are  dis- 
trained for  rent,  168. 
nor  for  a  voluntary  payment,  168. 

unless  there  be  a  subsequent  promise,  169. 
roust  always  be  a  request,  express  or  implied,  168. 
,  does  not  lie  for  money  paid  on  an  illegal  transaction,  169, 171. 

when  by  one  partner,  to  recover  money  paid  for  another,  169. 
in  favor  of  a  surety,  169. 

or  one  standing  in  the  situation  of  a  surety,  169,  n.  (30). 
by  an  endorsee,  169. 
when  request  will  be  implied,  170. 
for  contribution,  170,  171. 

against  husband,  for  wife's  funeral  expenses,  171. 
for  paying  money,  in  certain  cases,  which  another  is  bound  to  ptj. 

171. 
for  necessaries  to  one  whom  defendant  is  bound  to  support,  172. 
where  payer  withholds  evidence  of  payment  from  person  for  vka 

he  has  paid,  272. 
by  a  person  who  became  bail  for  another,  172. 
by  an  agent,  who  has  advanced  money  for  his  principal,  1^ 
whether  by  drawer  against  acceptor  for  costs  of  action,  ITS. 
by  endorser,  on  part  payment  to  endorsee,  212. 
MONTH, 

in  law,  is  a  calendar  month,  297. 

for  purpose  of  calculating  interest,  considered  the  tirelAh  part  of  i  jw't 

297. 
what  is  a  lunar  month,  297. 
MORTGAGE 

of  a  chattel,  wherein  it  differs  from  a  pledge,  66,  n.  (17),  340. 

is  absolute,  on  forfeiture,  340. 

mortgagor  cannot  redeem,  or  maintain  trover,  after  forfeiture,  340. 

may  be  good  without  a  delivery,  340. 

mortgagee  in  possession  may  maintain  trover,  340. 

personal  property  mortgaged,  may,  afler  forfeiture,  be  levied  on,  340. 
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NEGLECT 

of  bailee,  what  makes  him  liable,  67  to  73. 
slig^ht  neglecr,  deSnitioii  of,  67. 
who  liable  for — 

a  borrower  for  use,  70. 

one  who  spontaneously  eng^ag^es  to  keep  or  carry  g;oods,  without 
reward,  70. 
ordinary  neglect,  what  is,  67. 
who  liable  for — 

where  bailment  is  beneficial  to  both  parties,  67. 
a  pawnee,  70. 
the  hirer  of  a  thing,  70. 
a  workman  for  hire,  70. 

a  person  who  lets  to  hire  his  care  and  attention,  70. 
a  carrier  for  hire,  70. 
gross  neglect,  what  is,  67. 
who  liable  for — 

a  bailee  who  derives  no  benefit  from  the  bailment,  67. 
a  depositary,  69. 
a  mandatary  to  carry,  69. 
of  a  servant,  that  of  his  master,  69. 
joint  bailees  jointly  liable  for,  68,  n.  (20). 
when  attorney  liable  for,  138,  376. 
injury  arising  from,  a  good  cause  of  action,  345,  346. 
by  persons  in  their  trades  or  occupations,  the  subject  of  a  suit,  376. 
so  as  to  all  cases  of  negligence  in  the  use  of  one's  property  whereby  anoth- 
er is  injured,  384. 
in  action  f6r  negligence  of  another,  plaintiff  must  be  free  from,  345,  384. 
servants  liable  to  master  for,  406. 
NEXT  FRIEND, 

infant  plaintiffs  must  appear  by,  586,  595. 
liability  of,  for  costs,  586,  594. 
form  and  mode  of  appointing,  599  to  601 . 
must  be  appointed  before  issuing  process,  597,  599. 
NIGHT, 

time  between  sunset  and  sunrise,  469. 
distress  cannot  be  made  in,  469. 
NONSUIT, 

judgment  of,  to  be  rendered  against  plaintiff  for  not  appearing,  578.    See 
Appearance. 
NOTICE, 

how  far  carrier  may  limit  his  liability  by,  68,  n.  (21). 
of  assignment  of  demands,  74. 
what  is  sufficient,  74,  77. 
effect  of,  74,  75. 

how  far  it  will  prevent  a  8et'K>ff  or  defence  existing  against  assigpiori 
74,  75. 
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NOTICE— con«nTwd. 

when  necessary  before  master  can  sue  for  earnings  of  hu  serrwit,  86. 
of  dissolution  of  partnership,  102.     See  Partnership. 
of  intention  to  quit,  by  tenant,  175.     See  Landlord  and  Tenant. 
of  defence  to  bill  or  note,  when  defendant  should  give,  211. 

mere  notice,  without  proof,  will  not  oblige  plaintiff  to  make  more  tkn 
ordinary  proof,  211. 
of  non-acceptance  of  bills,  when  want  of  effects  in  hands  of  drawee  will  ex- 
cuse, 225  to  228.     See  Bills  of  Exchange,  &c. 
.   always  necessary,  where  drawer  or  endorser  may  suffer  damage  for 
want  of  it,  226. 
in  other  respects,  governed  by  same  rules  as  notice  of  ooa-paymeAt, 
228. 
of  non-payment  of  bills  or  notes,  228  to  237,  245,  249.    See  Bills  or  Ex- 
change, &c. 
of  defence,  in  a  suit  on  securities  illegally  purchased  for  prosecuCioo,  293  to 

295. 
time  of  notices,  how  computed/  295,  296. 
to  owner  of  animals,  of  their  bad  habits,  when  necessary,  before  be  is  Ik- 

ble,  335,  and  n.  (11)  385. 
to  remove  nuisance,  when  necessary,  before  action  lies,  389. 
to  fence-viewers,  and  owners  of  division  fences,  418  to  420.    See  Fencea. 
of  distress,  and  sale,  474,  475,  484  to  487.    See  Distress. 
of  arrest  of  defendant  on  a  warrant,  to  be  given  to  plaintiff',  556,  557. 
NUISANCE.     See  Trespass  on  the  Case. 
action  on  the  case,  lies  for,  389. 

when  notice  to  remove,  first  necessary,  389. 
against  whom  it  lies,  389. 

continuance  of,  for  twenty  years,  no  defence  to  action,  390. 
possession  in  plaintiff  sufficient,  390. 

will  not  lie  for  a  public  nuisance  unless  plaintiff  has  sustaiiied 
damage,  391. 
when  it  may  be  abated  by  individuals,  391. 
a  dwelling  house  inhabited  by  people  in  a  filthy  conditioD,  deemed  a 
392. 
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OATHS, 

power  of  justice  to  administer^  477,  478. 
form  of  administering  on  taking  affidavit,  513,  528. 
where  several  join  in  one  affidavit,  528. 
OFFICER.    See  Constable.    Justice.    Sheriff. 
in  what  county  to  be  sued  for  official  acts,  36. 
how  far  protected  in  the  execution  of  process,  41,  442  to  451. 
cannot  maintain  action  on  promise  to  pay  debt  on  release  of  a  prifoner 
execution,  84. 

when  several  officers  must  all  be  present,  at  doing  of  official  aete,  89. 
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OFFICER— conltnued. 

voice  of  a  majority  binds,  89.  ^ 

action  by,  for  money  in  hands  of  his  predecessor,  112. 
may  maintain  trover  for  goods  levied  on,  if  taken  from  him,  322.     See 

Trover. 
when  he  must  show  a  valid  judgment,  as  well  as  execution,  322. 
leaving  goods  with  a  receiptor  does  not  divest  him  of  his  special  property, 

323. 
case  lies  against,  for  breach  of  duty,  377. 

for  a  false  return  378,  555, 
when  he  may  break  open  doors,  in  order  to  arrest,  378,  379,  563,  564.    See 
Arrbst. 
or  to  execute  a  search  warrant,  463. 
his  liability  where,  having  process  to  excute,  he  exceeds  his  authority,  454 

to  463. 
judicial  offices,  when  liable  for  misconduct,  381  to  384. 

when  liable  as  trespassers,  for  acting  without  jurisdiction,  39,  442  to 

451. 
when  liable  for  irregularity  or  error  in  proceedings  or  process,  451  to 
454. 
person  assisting  officer  who  acts  without  authority,  is  a  trespasser,  566. 
when  he  may  command  assistance,  565,  566. 
person  assisting,  how  far  protected,  566. 

a  trespasser  if  officer  acts  without  authority,  566. 
penalty  for  refusing  to  assist  officer,  566. 

OR, 

meaning  of  this  termination,  74,  n.  (4). 
ORDER  OF  BASTARDY. 

action  of  debt  lies  thereon,  48. 
OVERSEERS  OF  THE  POOR. 

actions  for  forfeitures,  when  to  be  brought  in  their  names,  50. 

when  they  may  bind  out  infants,  86,  87. 

when  liable  for  maintenance  of,  and  services  rendered  to,  paupers,  112, 113, 
135. 

should  obtain  a  justice's  order  for  relief  of  pauper,  135. 

cannot  sue  master  for  services  rendered  to  his  servant,  136. 

not  liable  to  mother  of  a  bastard  for  its  maintenance,  144. 

how  to  be  sued,  113. 

power  to  rescind  contracts  for  support  of  poor,  113. 

cannot  bind  themselves,  on  division  of  town,  to   maintain  poor  of  both 
towns,  114. 

when  they  may  sue  on  bond  of  indemnity  to  town,  114. 

may  sue  for  excess  of  interest  paid  on  usurious  contract,  280. 

form  of  process  in  name  of,  506. 

Vol.  I.  87 
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PARENT  AND  CHILD.     See  Infant. 

parent  when  entitled  to  earnings  of  child,  86. 

cannot  bind  out  child  without  his  consent,  87. 
when  liable  for  maintenance  of  bastard  child,  125. 
when  liable  for  services,  &c.  rendered  to  child,  135. 
may  delegate  his  authority  to  another,  403. 
may  sue  for  a  battery  upon  his  child,  397,  398,  403. 
or  for  taking  and  enticing  him  away,  401. 

right  to  a  habeas  corpus  to  obtain  possession  of  child,  401,  n.  (23). 
child,  when  liable  for  support  of  parent,  144. 
of  the  action  for  seducing  daughter,  397  to  404. 

maintainable  by  any  one  standing  in  the  place  of  a  parent,  999,  400. 
damages  in,  398,  399,  401,  402. 
evidence  in,  400  to  402. 
PARTIES, 

justice's  jurisdiction  as  to,  37. 
when  liable  for  the  issuing  of  process,  41,  454. 
to  a  bill  or  note,  188.    See  Bills  of  Exceu^nge,  &c. 
in  an  action  on  contract,  606  to  611. 
who  must  be  plaintifib,  606  to  609. 
who  defendants,  609  to  611. 
in  an  action  for  a  wrong,  611  to  615. 
who  may  be  plaintifis,  611,  612. 
who  defendants,  613,  614. 
PARTNERS, 

who  are  deemed  such,  101,  102. 

when  persons  are  such  as  between  themselves,  though  not  as  lo  othett,  lOl, 

102. 
rule  for  dividing  profits  and  losses  where  there  is  no  agreement,  102. 
dormant  or  secret  partners,  111. 

when,  and  how  far,  one  is  bound  by  acts  of  the  other,  102, 103,  104« 
after  dissolution,  102,^103,  104. 

by  acknowledgment  of  debts,  103. 
by  liquidating  previous  accounts,  103. 
by  releasing  partnership  debts,  103. 
by  giving  promissory  notes,  103,  and  n.  (12). 
renewing  partnership  notes,  103,  n.  (12). 

extent  of  a  power  to  *'  settle  the  business  of  the  firm,"  lOS,  n.  (IS), 
acts  must  be  in  the  course  of  partnership  business,  104. 

presumption  as  to  their  being  such,  105. 
by  acts  contrary  to  private  agreement  of  partners,  104. 
by  the  giving  of  a  note  by  oi^b  partner  for  his  individual  debt,  104, 106, 
and  n.  (15). 
or  drawing  and  accepting  a  bill  in  name  of  firm,  107. 
or  for  a  matter  not  relating  to  business  of  the  finn,  109,  n.  (8S)« 
by  applying  debts  due  to  firm,  to  private  account,  104. 
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PARTNERS— con^intied. 

by  accepting,  drawing,  or  endorsing  bills,  104, 106. 
accommodation  endorsements,  109,  n.  (22). 
effect  of  subsequent  assent  by  the  other  partner,  and  how  proved, 
109,  110. 
piving  partnership  security  for  individual  debts,  104,  106. 
by  endorsing  note  as  security  for  debt  of  a  third  person,  106. 
upon  a  note  by  one  partner  in  name  of  firm  for  moneys  collected  by 
him  as  agent  of  payee,  110. 
for  money  loaned  to  firm,  110. 

application  of  money  to  use  of  firm  need  not  be  shown,  110. 
nor  assent  of  the  other  partners,  110. 
where  partnership  is  limited,  persons  dealing  with  one  partner  bound  to 
see  that  such  dealing  relates  to  the  joint  concern,  107. 
notice  that  partnership  is  limited  may  be  inferred,  107. 
by  an  instrument  under  seal,  107,  and  n.  (17),  108,  and  n.  (19). 
by  consent  of  copartner,  107. 
subsequent  ratification,  107. 
authority  may  be  by  parol,  108. 
how  inferred,  108. 
not  by  a  submission  to  arbitration,  108. 
note  g^ven  by  one  in  name  of  firm  will  be  intended  in  course  of  partnership 

deal,  prima  faciey  109. 
where  one  partner  guarantees  a  note  given  by  his  copartner  for  his  individu- 
al debt,  he  waives  objections,  107. 
actions  between,  108,  109. 
what  amounts  to  implied  notice  that  a  note  in  copartnership  name  is  for  the 

individual  debt  of  one  of  the  partners,  109. 
cannot  be  restrained  by  articles  from  assigning  their  stock,  HI. 
each  partner  liable  for  all  the  debts,  111. 
infant  partners,  how  far  liable.  111. 
each  partner  may  dispose  of  all  the  partnership  interests.  111. 

and  cannot  be  restrained  by  a  covenant  in  articles  of  agreement.  111. 
but  this  rule  limited  to  Ihe  personal  property.  111,  n.  (27). 
may  make  assignments  and  give  preferences,  111,  112. 
and  even  though  it  be  under  seal,  112,  n.  (28). 
what  will  render  a  special  partner  a  general  one,  112,  n.  (29). 

taking  title  to  real  estate  in  names  of  firm,  112,  n.  (29). 
note  endorsed  to,  in  blank,  may  be  filled  out  to  one  partner,  195. 
form  of  process  in  favor  of  surviving  partner,  506. 
PARTNERSHIP, 

what  constitutes,  101,  102,  and  n.  (10). 

existence  of,  a  matter  of  inference  from  the  evidence,  109. 

cannot  be  proved  as  against  one  partner  by  declarations  of  the  other, 
109. 
when  it  may  exist  as  to  others,  though  not  as  between  the  parties,  102. 
between  whom  it  may  exist,  102. 
may  be  general  or  special,  104. 

nature  of  a  special  partnership,  104. 
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dissolution  of,  102,  103. 

by  operation  of  law,  103. 

by  death  of  a  partner,  103. 

by  assignment  of  all  the  stock  by  one  partner,  111. 

notice  of,  102. 

not  necessary,  when  dissolution  is  by  operation  oflaw,  102. 
how  to  be  given,  102. 

by  advertisement,  when  sufficient,  102,  and  n.  (11). 
actual  notice  when  necessary,  102,  and  n.  (11). 
what  amounts  to,  102,  n.  (11). 
knowledge  that  a  partnership  is  limited  may  be  inferred,  107. 
when  discharged  by  taking  security  from  one  partner  individually,  107. 
it  must  be  proved  that  such  was  the  intent,  107,  n.  (16^. 
by  a  note  under  seal  in  name  of  firm,  107. 
cannot  be  proved  by  declarations  of  partners,  109. 
roust  be  proved  in  actions  by,  110. 
how  proved,  110. 

general  reputation,  when  admissible,  110,  and  n.  (26). 
when  liable  for  moneys  borrowed  by  one  partner  in  his  own  name  aad  ^ 

plied  to  use  of  firifi,  without  their  knowledge,  110. 
a  member  cannot  be  introduced  into,  without  consent  of  all  the  fim,  UL 
members  all  liable  for  articles  furnished  to  firm,  112. 

even  though  vendor  is  ignorant  of  existence  of  firm,  112. 
and  agreement  be  signed  by  one  partner  in  his  own  name  only,  112. 
PAUPER.     iScfi' Overseers  op  the  Poor. 
who  considered  such,  114. 

when  overseers  of  poor  liable  for  maintenance  of,  112,  113,  135. 
not  liable  to  overseers  for  necessaries,  126. 
PAWNEE.     See  Bailment.    Bailee.    Pledge. 
for  what  degree  of  neglect  he  is  liable,  70. 
when  he  may  sell  goods  pawned,  70,  n.  (25). 
or  sue  for  them,  70,  n.  (25). 
or  use  them,  71,  and  n.  (27). 

when  he  may  assign  his  interest  in  the  pawn,  70,  n.  (26). 
PAYEE.     See  Bills  op  Exchange,  &c. 
of  a  bill  or  note,  who  is,  178,  180. 
fictitious  payee,  181,  192. 
must  be  clearly  specified,  180. 
mistake  in  the  name  of,  will  not  vitiate,  181. 
to  whom  bill  or  note  may  be  made  payable,  generally,  180, 181. 
holder  may  insert  his  own  name  as  payee,  when  bill  or  note  is  dnwi » 

blank,  181. 
when  misnamed,  may  sue  in  his  right  name,  186. 
alteration  of  bill  or  note  by,  when  it  vitiates,  187. 
infant,  or  married  woman,  may  be,  188,  189. 
in  such  case,  bill  or  note,  how  sued,  189. 
must  make  first  endorsement,  190. 

and  maker  cannot  cannot  dispute  his  right  Co  do  90, 190. 
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in  case  of  two  payeeg,  when  they  must  join  in  endorsement,  190. 
when  action  may  be  brought  in  name  of  payee  who  has  endorsed^  192. 
one  joint  payee  may  endorse  to  the  other,  195. 
of  a  note  payable  to  bearer,  may  bind  himself  by  endorsement,  211. 
PAYMENT.     See  Tender. 

of  bill  or  note,  how  far  its  negotiability  destroyed  by,  190,  191.    See  Bills 

OF  Exchange. 
tender  of,  at  time  and  place,  only  saves  interest  and  costs,  216. 
demand  of,  when  necessary,  and  how  to  be  made,  218  to  224. 
when  the  receiving  a  bill  or  note  considered  as  payment  of  a  debt,  251  to 
262. 
consequence  of  its  being  so  considered,  252  to  262. 
when  action  lies  on  original  consideration,  and  not  on  bill  or  note,  252. 
check  on  a  bank  not  an  absolute  payment,  254. 
when  a  new  note,  given  in  renev^al  of  an  old  one,  discharges  sureties  on  old 

note,  254. 
note  taken  for  a  debt,  presumed  to  be  in  payment,  255. 
forged  note,  or  one  not  negotiable,  no  payment,  255,  256. 
what  laches  in  creditor  will  render  a  bill  or  note  an  absolute  payment,  258 

to  262. 
when  agreement  by  payee  to  allow  precedent  or  subsequent  debts  will  ope- 
rate as  payment,  265. 
PENALTY 

given  by  statute,  how  sued  for,  34,  46,  49,  407,  n.  (24). 
under  law  of  United  States,  justice  has  jurisdiction  of  action  for,  34. 
under  statute  regulating  taverns  and  groceries,  49. 
highways,  bridges,  and  ferries,  49. 
money  won,  at  play,  49. 
imposed  by  a  by-law  of  a  municipal  corporation,  51,  n.  (1). 
action  for,  when  to  be  brought  in  name  of  overseers  of  the  poor,  50. 
process,  in  action  for,  how  to  be  endorsed,  545. 
PERFORMANCE 

of  a  condition  precedent,  53  to  55,  79,  121, 127. 
of  a  contract,  on  Sunday,  not  required,  277. 
PERSONAL  MORTGAGE.    See  Mortgage. 
PEW, 

when  trespass  may  be  brought  by  owner  of,  37,  n.  (5). 
considered  real  estate,  307. 

contract  respecting,  for  more  than  a  year,  must  be  in  writing,  307. 
PEYSICIAN, 

of  the  action  by,  for  services,  135. 

lies,  although  he  is  not  regularly  licensed,  135. 
or  a  copy  of  license  has  not  been  deposited  in  county  clerk's  office,  135, 
n.  (17). 
PILOT, 

action  for  his  services,  142. 
PLEADING, 

definition  of,  603. 
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its  looseneis  in  a  justice's  court,  115,  116. 

only  tolerated  when  not  objected  to,  604, 605. 
in  general,  as  applicable  to  such  court,  603,  &c. 
what  degree  of  accuracy  necessaiy,  604,  605. 
defects  in,  when  available  on  certiorari,  C04. 
to  be  construed  libcially,  if  not  denmrrrd  to,  605. 
of  the  proper  jmrtics  to  actions,  006.     Sec  Parties. 
of  the  joinder  of  actions,  and  consequences  of  a  niisjoinder,  615  to  618.    & 

Joinder  op  Actions. 
of  the  election  of  actions,  620  to  623.     See  Election  of  Actioks. 
PLEDGE, 

definition  of,  66. 

how  it  differs  from  a  mortgage,  66,  n.  (17). 
for  what  degree  of  neglect  pawnee  is  liable,  70.     See  Pawnee. 
POOR.    See  Overseers  of  Poor. 
POSSESSION, 

what  sufficient  to  maintain  trover,  319  to  329.    See  Trover. 

or  trespass,  466,  467,  491.    See  Trespass. 
is  actual  or  constructive,  491. 

what  is  a  constructive  possession,  492. 
is  prima  fade  evidence  of  right,  321,  322. 

and  of  title  to  lands,  463. 
necessary  to  create  a  lien,  331. 

of  a  bill  or  note,  evidence  of  authority  to  demand  payment,  221. 
POUND.    See  Distress. 

both  action  and  indictment  lies  for  breaking,  474. 
POUND-KEEPER.    See  Distress. 

not  answerable  though  distress  be  tortious,  473. 
cannot  bring  action  if  pound  be  broken,  474. 
duties  of,  in  relation  to  distress  damage  feasant,  486. 
fees  of,  486,  n.  (9). 
PRACTICE, 

proceedings  of  defendant  in  suit  brought  on  securities  illegally  purchifednr 

prosecution,  293,  &rC. 
in  cases  of  distress  damage  feasant,  485  to  489.    See  Distress. 
in  regulating  proportions  of  division  fences,  418  to  421.    See  Fsnccs. 
PRESENTMENT.    See  Bills  op  Exchange,  &c. 

of  a  bill  or  note  for  payment  or  acceptance,  218  to  224. 
when  necessary,  287. 

when  drawn  payable  on  demand,  218,  219. 
or  at^sight,  or  no  time  mentioned,  218,  219. 
or  at  a  day  certain,  or  so  long  after  sight  or  demand,  220. 
though  bill  be  accepted  supra  protest,  237. 
necessity  of,  how  waived,  223,  235,  236. 
how  excused,  248,  249  and  n.  (r). 
what  is  presumptive  evidence  of,  222. 
how  to  be  made,  221  to  223. 

to  a  surviving  partner,  222,  n.  (22).  ' 
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l^hen  according  to  usages  of  bank,  224. 
at  what  hour,  223,  n.  (26). 
bill  or  note  should  be  exhibited,  228. 
where  note  falls  due  on  Sunday,  223. 
or  on  a  holiday,  223. 
by  whom  to  be  made,  221,  222. 
to  whom  to  be  made,  221, 222. 
at  what  place  to  be  made,  221,  222. 

for  acceptance  and  notice,  governed  by  same  rules  as  presentment  for 
payment,  228. 
of  a  hill  or  noit  for  paym«7U,  213,  &c. 
when  necessary,  218  to  224. 

not  after  presentment  for  acceptance,  and  refusal,  211,  212. 
at  what  time  to  be  made,  218  to  224. 
after  suit  brought  for  non-acceptance,  effect  of,  212. 
when  payable  at  a  particular  time  and  place,  211, 212. 
by  whom  to  be  made,  218  and  n.  (16). 

by  notary  himself,  and  not  by  his  clerk,  &c.  218,  n.  (16). 
of  a  hank  check,  for  payment,  177. 
when  to  be  made,  177,  n.  (7),  220. 

must  be  within  a  reasonable  time,  177,  n.  (7). 
when  check  is  post-dated,  223. 
effect  of  delay  in  presenting,  177,  n.  (7). 
PRINCIPAL  AND  AGENT.    See  Factor. 
relation  between,  88,  89. 

agent  cannot,  in  general,  delegate  his  power,  8d. 
how  to  transact  business  for  his  principal,  89. 
must  pursue  his  authority  strictly,  89,  93. 
where  an  authority  is  given  to  several,  all  must  join,  89. 
his  acts  should  be  in  name  of  principal,  89. 
cannot  pledge  goods  of  his  principal,  89. 

if  wrongfully  pledged,  trover  lies  by  owner,  89. 
but  he  may  pledge  to  the  extent  of  his  lien,  90. 
goods  of  principal  not  subject  to  agent's  debts,  90. 

nor  will  they  pass  to  hitf  assignees  under  insolvent  act,  90. 
though  otherwise  as  to  money  received  for  goods,  90. 
his  lien,  90. 

when  principal  bound  by  his  acts  done  without  instruction,  90. 
when  he  may  bind  principal  after  he  has  left  his  service,  90. 
when  he  may  bind  principal  by  giving  note,  dbc.  90. 

a  merchant's  clerk  has  no  authority,  90. 
empowered  to  sell  a  horse  may  bind  principal  by  a  warranty,  91. 

but  a  power  to  sell  does  not  of  itself  give  this  right,  92. 
distinction  between  general  and  special,  91. 

general  agent,  who  is,  and  how  far  his  acts  are  binding,  91,  92. 

even  where  he  exceeds  authority  intended  to  be  given  him,  91. 
special  agent,  90. 

his  acts  how  far  binding,  91. 
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payment  to,  when  valid,  92  to  94, 100. 
in  case  of  written  securities,  100. 
what  amounts  to  a  ratification  of  his  acts,  93. 

a  subsequent  ratification  equivalent  to  a  precedent  authority,  93,91 
but  it  must  be  with  full  knowledge,  93. 
as  to  part  of  transaction  operates  as  to  the  whole,  93,  n.  (34). 
when  to  be  presumed,  93. 
wife  may  act  as,  for  her  husband,  94. 
when  he  can  bind  principal  by  deed,  94,  and  n.  (26). 
his  authority  must  be  by  deed,  94,  n.  (26). 

but  not  so  of  an  authority  to  contract  to  convey  land,  94,  n.  (2S). 
when  acting  under  a  del  credere  commission,  how  far  liable  to  his  pri»- 

cipal,  100. 
how  far  personally  liable,  95,  97. 

on  a  note  signed  by  them  as  trustees  of  a  church,  96. 
agents  of  government,  95,  100. 

commander  of  a  fort,  captain  of  a  troop,  &c.  100. 
superintendents  of  canals,  96. 
on  a  contract  under  seal  in  behalf  of  a  literary  iostiiutioo,  96^  n.  (90). 
presumption  of  liability  how  rebutted,  96. 
when  not  by  parol  proof,  96,  n.  (30). 
not  for  money  paid  to  him  by  mistake,  after  be  has  paid  it  eitr, 
96,97. 
but  otherwise  if  he  had  notice  not  to  pay  it  over,  96. 
so  if  the  money  was  paid  to  him  by  compulsioo,  97. 
I  where  the  principal  is  not  known,  97. 

where  there  is  no  responsible  principal,  97. 
where  he  individually  binds  himself,  97. 
as  by  drawing  a  bill,  97. 

or  submitting  a  matter  to  arbitration,  97,  d.  (31). 
where  he  exceeds  his  authority,  98. 

what  is  an  excess  of  authority,  98,  n.  (22). 
cannot,  in  general,  sue  in  his  own  name,  95,  and  n.  ^28.) 
nor  can  an  agent  of  an  incorporated  company,  95. 
but  he  may,  to  recover  back  money  paid  by  mistake,  96. 
or  upon  an  express  promise  to  him,  95,  n.  (28). 
or  where  he  has  an  authority  coupled  with  an  interest,  9i5. 
or  has  a  special  property  in  goods,  95. 
when  liable  to  pay  interest,  99. 
who  may  act  as  agents,  101. 
when  and  how  his  authority  may  terminate,  101. 

in  case  of  a  joint  authority  to  two  persons,  101. 
when  his  authority  revocable,  101. 
chargeable  with  the  consequences  of  ignorance^  100. 
when  principal  may  sue  agent,  99. 

not  where  he  has  recognized  agent's  acts,  99. 

nor  where  agent  had  a  discretion  and  acted  to  the  beat  of  his  jadg- 
ment,  99. 
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nor  where  agent  follows  the  ordinary  mode  of  doing  business,  99. 

nature  of  the  action,  99,  100. 

when  a  previous  demand  of  goods  necessary,  100,  n.  (1). 

what  principal  roust  prove,  99,  100. 

when  he  may  delegate  his  power  to  accept  bills  to  another,  179,  n.  (9). 
PRINCIPAL  AND  SURETY.    See  Subbty. 
PRINTERS 

may  bring  assumpsit  for  their  services,  141.  ' 

but  not  for  printing  an  immoral  or  libellous  work,  141. 
of  their  lien  for  the  price  of  work  done,  331. 
PRIVILEGE.     See  Arrest. 

from  arrest,  who  entitled  to,  559  to  562. 

is  temporary,  563. 

is  local,  563. 

in  a  house,  when  limited  to  a  dwelling  bouse,  397. 

difference  between,  and  privilege  from  service  of  process,  563. 

when  and  how  defendant  to  avail  himself  of,  565. 

does  not  exist  in  criminal  cases,  463. 
from  service  of  process  upon  electors,  during  election,  666, 
PROCEEDINGS, 

when  void  for  want  of  jurisdiction,  39,  442.    See  Jurisdiction. 

for  irregularity  or  error,  451  to  454.    See  Process.    Justice. 
in  suit  brought  on  securities  illegally  purchased  for  prosecution,  293  to  295. 
on  distraining  damage  feasant,  485  to  488.    See  Distress. 
PROCESS 

distinction  between  mesne  and  final  process,  380,  and  n.  (7).  , 

if  void  for  want  of  jurisdiction,  officer  acting  under,  liable  as  a  trespasser,  442 

to  447. 
justice  must  have  jurisdiction  of,  450. 

otherwise  his  proceedings  void,  450.       * 
may  be  dated  in  figures,  508. 
must  be  properly  issued,  449,  n.  (28). 

objection  to  manner  of  issuing,  how  waived,  449,  n.  (28). 
must  be  properly  served,  in  order  to  confer  jurisdiction,  449. 
effect  of  irregularity  or  error  in,  451  to  454. 
how  far  officer  protected  by,  though  irregular,  453,  454. 
power  of  justice  to  amend,  454,  541. 
when  void  for  a  defect  of  form,  452. 
party  suing  it  out,  how  far  liable,  454,  455. 

where  officer  having  process  to  execute,  exceeds  his  authority,  454. 
if  sued  out  in  a  special  character,  plaintiff  must  pursue  it  in  his  declara- 
tion, 507. 
but  if  process  is  general,  plaintiff  may  declare  in  a  special  character,  507. 
time,  mode,  and  effect  of  issuing,  543  to  546. 
defects  in,  how  waived,  546. 

not  by  a  mere  appearance,  546. 
cannot  be  issued,  served,  or  dated  on  Sunday,  543. 
general  authority  from  justice  to  fill  up,  is  void,  544. 

Vol.  1.  88 
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bow  to  be  endorsed,  in  aclioD  for  certain  ftttute  penalties,  645. 
when  deemed  the  commencement  of  a  suit,  545. 
against  joint  debtors,  547  to  550. 
of  summons,  500. 
of  warrant,  509. 
of  attachment,  520. 
returns  to.    See  Returns. 
who  may  be  deputed  to  serve,  577. 
PROCHEIN  AMY.     See  Next  Friend. 
infants  must  appear  by,  586,  595. 
their  liability  for  costs,  586,  594. 
form  and  mode  of  appointing,  599  to  601. 
must  be  appointed  before  issuing  process,  597, 599. 
PROMISE, 

one  promise  a  good  consideration  for  another,  80. 

but  both  must  be  made  at  same  time,  80. 

when  performance  must  be  shown  by  plaintiff,  80. 
mutual  promises,  53  to  55,  80,  81,  121. 
in  consideration  of  something  already  done,  58,  82. 

act  must  have  been  done  at  request  of  promissor,  82. 
to  pay  a  debt  previously  discharged,  how  to  be  set  up,  58,  n.  (4). 
what  is  a  sufficient  consideration  for,  57  to  59.     See  Consideration. 
if  gratuitous,  will  not  support  an  action,  81. 

to  answer  for  debt,  default,  &rC.  of  another,  must  be  in  writing,  312  to  SI9L 
that  some  act  shall  be  performed  by  a  third  person,  82. 
PROMISSORY  NOTES.    See  Bills  of  Exchange,  &4i. 
PROPERTY.    SeeQirr.    Delivery.    Sale. 
when  it  vests  in  purchaser,  61, 119. 
when  right  of,  passes  without  payment,  120. 
not  changed,  when  goods  ob{ained  by  false  pretences,  120. 
what  sufficient,  in  goods  and  cattels,  to  maintain  trover,  320, 4.C.  See  Tiovo. 
is  either  general  or  special,  320. 

distinction  between,  320. 
or  qualified,  328. 

nature  of,  328. 
in  whom  it  is,  while  article  is  being  manufactured,  325. 
what  change  of,  will  work  a  change  of  title,  826. 
in  animals,  328,  329.    See  Animals. 

to  whom  belongs  the  young  of  animals  let  to  hire,  329. 
vests  in  defendant,  on  recovery  of  damages  in  trover,  344. 
PURCHASER.    See  Bale.    Delivery. 

when  he  may  carry  away  goods,  60,  61, 119. 

not  without  payment  or  tender  of  price,  60, 119. 

he  may  sue  vendor  for  detaining  them,  61. 
unless  a  time  of  credit  be  agreed  on,  119. 

on  a  sale  upon  credit,  and  nothing  said  as  to  time  of  delivery,  119, 
n.  (5). 
possession  and  property  veet  in  him  at  once,  119. 
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whoQ  the  propertj  and  risk  of  accident  vest  in  bim,  61,  119. 

must  perform  conditions  precedent  before  property  will  vest  in  him,  121. 

when  he  may  require  delivery  of  all  the  goods  sold  before  he  accepts  or  pays 

for  part,  121. 
may  sue  for  non-deliyery  of  goods,  117. 

when  he  may  recover  goods  after  a  second  sale  by  vendor,  119. 
may  set-ofTclaim  against  vendor,  though  he  agreed  to  pay  in  ready  money,  121 

when  he  may  do  so  against  a  factor,  121,  n.  (10). 
innocent  purchaser  protected,  though  he  buys  after  execution  issued,  455, 466. 
liable  in  trover,  for  goods  bought  under  an  illegal  distress  or  other  taking, 
468. 

Q 

am  TAM  ACTIONS, 
what  are,  50. 
form  of  process  in,  506. 
QUORUM, 

where  an  authority  is  given  to  several,  when  they  must  all  join  in  execut- 
ing it,  89. 
in  case  of  public  officers,  they  must  all  be  present,  89. 
but  the  voice  of  the  majority  will  bind,  89. 

R 

RECOGNIZANCE.    See  Bond. 
RELEASE, 

to  one  jt>int  wrongdoer,  releases  all,  498. 

to  witnesses,  by  attorney,  594. 
should  be  under  seal,  594. 
REMEDY, 

provided  by  law,  for  evoiy  injury  to  a  right,  350. 
RENT.    See  Distress.    Landlord  and  Tenant.    Use  and  Occupation. 

where  tender  of,  may  be  made,  470. 

distress  for,  467  to  484.    See  Distress. 
REPLEVIN, 

justice  has  no  jurisdiction  of  action  of,  85. 
REQ^UEST.    See  Notice.    Demand. 

when  necessary  to  constitute  a  consideration  for  a  promise,  58,  82. 

when  it  will  be  inferred,  82. 
RESCUE.     See  Escape.    Distress. 

when  an  excuse  for  the  officer,  881. 

of  distress,  when  it  may  be  made,  474,  488. 
RETURN, 

when  action  lies  against  officers  for  false  returns,  881,  655, 

case  the  proper  remedy,  381, 

of  nuUa  bona  will  compel  sherifif  to  prove  property  out  of  defendant,  381. 

to  summons,  forms  of,  and  how  made,  501  lo  505. 
must  be  in  writing,  550. 
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and  upon,  or  annexed  to^  summons,  554. 

and  sig^ned  by  constable,  552. 

where  there  are  several  defendants,  554. 

defects  in,  not  waived  by  appearance,  553. 

conclusive  upon  defendant,  although  it  be  false,  555. 
to  warrants,  558. 
to  attachments,  574,  575. 

how  far  conclusive,  575. 
defects  in,  how  cured  or  waived,  476. 
may  be  on  back  of  process,  or  annexed  to  it,  576. 
RIVERS, 

right  of  way,  and  of  fishing  tlierein,  considered,  433  to  438. 
when  considered  navigable,  or  otherwise,  434  to  436. 
when  considered  a  public  highway,  434  to  437. 

though  a  highway,  thisj;ives  no  right  to  tow  on  the  banks  thereof,  437- 
when  they  belong  to  owners  of  soil  adjacent,  435. 
though  private  property,  legislature  may  regulate  fishing  therein,  436. 
ROADS.    .See  Highways. 


SALE.    See  Exchange. 
definition  o/,  60. 

of  same  nature  with  exchange,  60. 
right  of  property  confers  right  to  sell,  60. 
when  a  transaction  considered  a  sale  or  bailment,  60,  n.  (8). 
in  general,  not  complete  till  payment,  60.  * 

nor  so  long  as  any  thing  remains  to  be  done,  60,  61,  n.  (10). 
when  purchaser  may  carry  away  goods,  60. 

tender  of  price  necessary,  60. 
when  vendor  considered  as  bailee,  61. 
when  he  may  sue  for  price,  61. 

even  though  contract  void  by  statute  of  frauds,  61,  n.  (9). 
efifect  of  a  subsequent  acceptance  by  purchaser,  61,  n.  (9). 
of  goods,  &c.  within  the  statute  of  frauds,  61,  62,  63. 

statute  does  not  extend  to  sales  of  goods  about  which  lomethtDg  n  jit 
to  be  done,  61  and  n.  (10),  64,  65,  n.  (14). 
limitation  of  this  rule,  64. 
what  amounts  to  a  delivery,  within  the  statute,  61,  62. 
a  question  for  jury  to  determine,  63. 
may  be  either  actual  or  constructive,  62. 
what  is  a  constructive  delivery,  62,  63. 
delivery  to  a  carrier,  62,  n.  (11). 
when  it  may  be  inferred,  62. 
note  or  memorandum  of,  63. 
what  it  must  specify,  63, 65. 
what  if  a  sufficient  signing,  63  and  n.  (12). 
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may  be  by  an  agent,  65. 
on  a  sale  by  an  auctioneer,  63,  64. 

where  contract  is  made  by  a  broker,  and  his  entry  varies  from  real 
contract,  64,  n.  (13). 
executory  contracts  are  within  the  statute,  64. 
what  amounts  to  a  delivery,  117,  118. 
when  delivery  and  payment  are  concurrent  acts,  120. 
how  made  by  an  auctioneer,  63,  64. 
to  wife  or  agent,  is  a  sale  to  party  himself,  116. 

to  maintain  assumpsit  for  goods  sold  and  delivered,  an  actual  delivery  ne- 
cessary, 116. 
when  a  delivery  to  a  carrier  sufficient,  116,  n.  (2). 
of  goods  without  receiving  the  price,  116,  117. 

is  in  the  nature  of  a  pledge  for  the  price,  117. 
when,  if  suit  be  brought  for  price,  vendor  can  sell  them  to  another,  117. 
purchaser  may  sue  for  non-delivery  of  goods,  117. 

measure  of  damages,  117. 
when  vendor  may  be  off  because  money  is  not  tendered,  118. 
when  he  may  sell  them  again,  118. 
earnest  upon,  when  reckoned  a  part  of  the  price,  118. 
contract  for  payment  on  delivery,  not  waived  by  permitting  purchaser  to 

carry  off  part  of  the  goods,  118. 
when  sale  becomes  complete  where  goods  are  taken  on  trial,  118. 
of  goods  at  auction,  118. 

bidder  may  retract  his  bid,  118. 
when  auctioneer  may  sue  for  price,  119. 
when  vendee  may  recover  goods  after  a  second  sale  by  vendor,  119. 
when  <jbntract  of,  becomes  absolute,  119. 
when  vendor  may  stop  goods  on  their  passage,  119,  120. 
vendor  may  refuse  delivery,  at  any  time,  before  it  is  complete,  if  money  be 

not  paid,  119,  120. 
when  right  of  property  does  not  pass  by  delivery,  120. 
vendee  may  set  off  a  claim  against  vendor,  though  he  agreed  to  pay  in  ready 

money,  121. 
how  far  prior  performance  necessary  before  vendor  can  sue  for  price,  121. 

what  considered  a  sufficient  performance,  120. 
when  action  will  lie,  by  vendor,  before  credit  has  expired,  122. 
of  certain  articles  void,  123. 

a  warranty,  to  be  valid,  must  be  made  at  time  of  sale,  123. 
when  vendor  has  a  lien  on  goods,  for  the  price,  after  delivery,  124. 
vendor  cannot  recover,  where  price  is  to  be  paid  in  labor,  which  has  been 

tendered,  &c.  125. 
goods  sold  must  be  offered  to  purchaser,  before  action  lies  for  price,  126. 
when  pledgee  or  trustee  of  goods,  to  pay  debts,  will  be  chargable  as  a  pur- 
chaser, 126. 
under  a  statute  foreclosure,  is  good,  though  made  on  Sunday,  278. 
so  as  to  sales  of  goods  and  chattels,  278. 

excepting  public  sales  in  streets,  or  stores,  &c.  278. 
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fraud  or  deceit  in,  action  lies  for,  351  to  374. 
wlien  seller  bound  to  disclose  defects,  351,  352. 
what  warrants  to  a  warranty,  upon,  352.     Set  Warrantt. 
of  horses,  361,  362.     See  Horses. 
<  when  deemed  valid,  though  after  execution  issued,  456. 
SALVAGE, 

lien  for,  when  it  exists,  334. 
SCHOOL  MASTER. 

his  right  of  correction,  403,  404. 
SCIENTER, 

meaning  of,  370. 

must  be  shown,  in  defendant,  in  action  for  deceit  on  a  Mle,  870. 
when  in  action  for  injuries  occasioned  by  dogs,  or  other  animalt,  385,  and 
n.  (11)  3S6. 
SEAL 

only  presumptive  evidence  of  a  consideration,  59,  276. 
what  amounts  to,  572. 

necessary  to  every  bond,  or  other  deed,  572. 
SEARCH  WARRANT, 

proof  necessary  to  authorize  the  issuing  of,  462. 
requbites  of,  and  how  executed,  462,  463. 
power  of  officer  executing,  463. 
SECURITIES, 

justice  and  constable  prohibited  from  buying,  for  prosecolion,  293L 
proceedings  by  defendant,  in  suit  on  such  securities,  293  to  995^ 
SECURITY.     See  Bond. 

what  required,  on  issuing  short  summons,  503. 

form  of,  518.  * 

on  issuing  warrant,  518,  519. 
on  an  attachment,  539. 
SEDUCTION.    See  Parent  and  Child. 

of  daughter  or  servant,  action  on  the  case  for,  397  to  403. 
by  whom  maintainable,  399,  400. 
evidence  in,  398  to  403. 

loss  of  service  need  not  be  proved,  398,  n.  (20). 
damages  in,  397  to  403. 
when  trespass  will  lie,  400. 
SERVANT.     See  Master  and  Servant. 

who  is,  384,  n.  (10). 
SERVICE, 

of  summons,  and  return  of,  551  to  556. 

may  be  made  by  constable  when  in  his  own  favor,  556. 
of  warrant,  and  returns  of,  556  to  566.     See  Warrant. 
of  attachment,  and  return  of,  567  to  576.     See  Attachment. 
of  process,  may  be  made  by  a  person  deputised  by  justice,  577. 
form  of  deputation,  577. 
deputy  must  not  be  a  party  in  interest,  556. 
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SET-OFP. 

purchaser  may  set-off  a  debt  agfainst  vendor,  thoag^h  be  agreed  i6  pay  in 

ready  money,  121. 
not  allowed  in  action  for  a  breach  of  warranty,  124. 

of  a  debt  contracted  by  payee  of  a  note  with  a  third  person,  ander  an  agree- 
ment by  |)ayee  that  it  should  operate  as  payment  of  note,  not  allowed,  265. 
SHEEP, 

owner  of  dog  liable  for  bis  killing,  though  ignorant  of  his  mischievous 
habits,  387,  388. 
SHERIFF.    See  Officer.    Process. 

may  be  sued  in  a  justice's  court,  for  an  escape,  37. 

debt,  the  proper  action,  49. 
may  sue  for  his  fees,  140. 
case  lies  against,  for  a  breach  of  duty,  377. 

cannot  recover  of  defendants,  money  paid  to  plaintiff  on  account  of  defen- 
dant's escape,  381. 
when  he  may  break  open  doors,  in  order  to  arrest,  378,  379,  563,  4.    See 
Arrest. 
SLAVE, 

master  may  sue  for  his  services,  though  employed  without  notice,  86. 
SOLICITOR.    See  Attorney. 

of  the  action  for  his  fees,  137  to  139. 

negligence  of,  when  it  may  be  set  up,  to  defeat  claim,  138. 

if  evidence  of,  be  merely  in  diminution  of  value  of  services,  notice  ne- 
cessary, 138« 
or  cross  action  may  be  brought,  138. 
of  his  lien  for  his  fees,  on  papers,  money,  &c.  of  client,  332,  333. 
SPECIAL  AGREEMENT.    See  Contracts  Special. 
SPECIALTY?, 

agreements  by,  55.    See  Contract. 
STAGE  COACHES, 

proprietors  of,  considered  common  carriers,  68,  n.  (21). 
STATUTE, 

case  lies  for  injury  prohibited  by,  407. 

penalty  imposed  by,  may  be  sued  for  in  debt,  46,  49,  407. 

or  in  assumpsit,  407,  n.  (24). 
when  party  may  elect  to  sue  either  under  statute,  or  at  common  law,  407. 
for  a  penalty  under  a  statute  of  the  United  States,  justice  has  no  jurisdic- 
tion, 34. 
STATUTE  OF  FRAUDS.    See  Frauds,  Statute  of. 
STEAMBOAT, 

proprietors  of,  considered  common  carriers,  71,  n.  (1). 
STOPPAGE  IN  TRANSITU, 
what  is,  119,  n.  (6). 
when  right  may  be  exercised,  119, 120. 

not  when  parties  og^ee  that  property  may  be  reclaimed,  119,  n.  (6). 
when  goods  are  considered  on  their  passage,  120. 
when  a  partial  delivery  will  prevent,  120. 
how  long  right  continoes,  120,  n.  (7). 
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STRAY  ANIMALS, 

of  the  lien  for  keeping,  834,  335. 

animals /«r<B  natura  not  considered  estrays,  334,  n.  (14). 
STREAMS.     See  Rivers. 

right  of  way  and  of  fishing  therein,  434  to  437. 
of  the  use  of,  for  private  purposes,  438  to  441. 
action  lies  for  diverting  or  obstructing,  389,  390,  440. 
without  proof  of  title,  other  than  possession,  390. 
form  of  action,  440. 
declaration  in,  441. 
evidence,  441. 
SUBPCENA, 

when  fence  viewers  may  issue,  420. 

to  compel  attendance  of  witness  to  make  affidavit  for  an  attachmeat,  5t4. 
form  of,  538. 
SUMMONS, 

of  the  process  of,  500  to  508. 
form  of,  505. 

where  plaintiff  sues,  or  defendant  is  sued  in  a  particular  character, 
506,  507. 
long  summons,  501. 

when,  and  against  whom,  it  issues,  501. 

against  joint  debtors,  though  one  a  non-resident,  501,  n.  (15). 
when  concurrent  with  a  warrant,  501. 

how  justice's  discretion  limited,  501. 
when  the  only  process,  501. 
in  how  many  days  returnable,  505,  507. 
short  summons,  501. 

when  proper,  501  to  503. 

when  the  only  process,  502. 

in  favor  of  a  non-resident  plaintiff,  may  be  issued  by  any  jofldce,  502. 

security,  upon  issuing,  503,  504. 

when  not  necessary,  504. 
affidavit  for,  503, 504. 

on  application  of  a  non-resident  plaintiff,  503. 
on  application  against  a  non-resident  defendant,  504. 
when  not  necessary,  504. 
should  not  be  entitled  503,  n.  (19). 
in  how  many  days  returnable,  505,  n.  (22)  507. 
must  state  place  where  returnable,  507. 
time  between  date  and  return,  how  computed,  507. 
when  suit  by,  deemed  commenced,  500,  545. 

where  two  suits  are  instituted  on  same  day,  545. 
service  of,  551  to  556.    See  Service. 

when  and  on  whom  to  be  made,  551  to  555. 

cannot  be  made  on  Sunday,  555. 

nor  on  election  day,  upon  a  voter,  555. 

within  what  time  to  be  served,  551. 

how  made,  where  defendant  is  found,  551t  552. 
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where  defendant  is  not  found,  561. 
copy  where  to  be  left,  551. 
how  to  be  inscribed,  66^, 
constable  may  serve,  though  in  his  own  fayor,  555,  556. 
who  may  be  deputized  to  serve,  556. 
form  of  deputation,  577. 
return  of,  552  to  665.    See  Return. 

when  it  must  state  time  of  service,  552,  553. 
must  state  manner  of  service,  553. 
personal  service,  553. 
where  by  copy,  558. 

appearance,  no  waiver  of  a  defect  in,  553. 
must  be  upon,  or  attached  to,  summons,  554. 
in  case  of  several  defendants,  554. 
if  false,  action  lies  against  constable,  555. 
how  far  conclusive,  565. 
SUNDAY, 

when  demand  must  be  made,  of  a  note  falling  due  on,  223. 
whether  contracts  made  on,  void,  278,  and  notes  (20),  (21). 

not,  in  general,  unless  prohibited  by  statute,  278,  n.  (20). 
sale  under  a  statute  foreclosure,  made  on,  valid,  278. 

but  not  an  award,  278,  and  n.  (21). 
one  is  not  bound  to  perform  a  contract  on,  278. 
after  escape,  prisoner  may  be  retaken,  on,  380. 
whether  the  natural,  or  solar  day,  278, 543. 
process  cannot  be  issued,  served,  or  dated  on,  543. 
nor  judgment  rendered,  544. 

but  verdict  may  be  received  on,  544. 
SURETY, 

when  he  may  recover  against  principal,  168, 169,  170. 
when  he  may  recover  against  a  co-surety,  for  contribution,  168  to  171. 
in  bills  of  exchange,  and  notes,  247. 
how  discharged,  247. 

by  neglect  to  sue  principal  debtor,  247. 

but  not  if  principal  debtor  was  insolvent,  247,  n.  (4). 
what  considered  insolvency,  247,  n.  (4). 
not  by  mere  delay  in  calling  on  principal,  247. 
nor  by  a  mere  naked  agreement  between  creditor  and  principal,  for 
delay,  247. 
when  he  may  file  a  bill  in  chancery  to  compel  creditor  to  sue  princi- 
pal, 247. 
SURGEON, 

action  by,  for  his  services,  135. 

lies,  although  he  is  not  regulariy  licensed,  135. 
liability  for  malpractice,  gross  ignorance,  dtc.  135. 
SURVIVING  CREDITOR, 

when  suit  to  be  brought  in  name  of,  608.  , 

form  of  process,  in  such  case,  506. 

Vol.  I.  89 
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SURVIVORSHIP, 

right  of,  between  joint  tenants,  339. 
between  partners,  339. 


TAILOR, 

his  lien  for  price  of  work  done,  331. 
TAVERN  KEEPER.    See  Innkeeper. 

TENANT.    See  Landlord  and  Tenant.    Notice.    Use  and  Occupatio3i. 
holding  over,  it  is  impliedly  upon  old  rent,  175. 
when  he  must  give  notice  of  intention  to  quit,  175. 
in  common,  or  joint  tenant,  when  he  may  maintain  trover  against  co-tcaait, 

33a 
who  are  joint  tenants,  839. 

right  of  survivorship,  between,  339. 
who  tenants  in  common,  339. 
when  tenant  may  maintain  trespass,  415. 

when  Against  landlord,  416. 
working  on  shares  with  another,  is  a  tenant  in  common,  416. 
TENDER, 

of  payment  of  a  bill  or  note,  at  time  and  place,  only  saves  intercit  aid 

costs,  216. 
of  rent,  when  it  renders  distress  illegal,  470. 
what  is  a  sufficient,  470. 
where  it  may  be  made,  470. 
of  amends,  prevents  recovery  of  costs,  in  action  for  abuse  of  diatresiSy  412, 47C 
of  purchase  money  on  a  sale,  when  necessary,  118,  119. 
of  goods  to  purchaser,  necessary  before  suit  will  lie  for  the  price,  19S. 
TIME 

in  bills  or  notes,  how  computed,  218  to  224. 

for  demanding  payment,  what  considered  reasonable,  218, 219. 
a  question  of  law  for  jury,  219. 
how  computed,  generally,  295  to  297. 

when  day  of  date,  or  of  doing  an  act,  to  be  excluded,  in  the  ci 

tion,  295,  296. 
what  is  a  year,  month,  or  day,  in  law,  296,  297. 
TITLE  TO  LAND, 
how  defined,  463. 

justice's  jurisdiction  in  questions  of,  35,  41  to  44,  463,  464,  468«  469. 
in  such  cases  consent  of  parties  will  not  confer  jurisdiction,  43. 
how  questions  of,  may  arise,  41  to  44. 
how  justice  to  proceed,  on  a  question  of,  arising^  41  to  44. 
TITLE  OF  CAUSE, 

form  of,  517,  n.  (5). 
TOLL  GATHERER, 

when  liable  for  demanding  more  than  is  due,  51. 
not  for  demaindiDg  of  one  who  is  exempt,  51. 
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TORTS, 

right  of  action  for,  cannot  be  aMig'ned,  78. 
TOWN, 

when  justice  has  jurisdiction  of  cause,  where  penalty  sued  for,  goes  to  his 

town,  34,  37. 
trustees  of,  cannot  sue  for  an  injuiy  to  streets,  &c.  415. 
power  of  town  meetings,  in  regulating  cattle,  fences,  &c.  421,,422,  424. 
constitutionality  of  law  giving  such  power  to  tpwns«  428  to  431,  and 
note  (7). 
TOWN  OFFICERS, 

when,  and  how,  they  may  sue  their  predecessors,  112. 
TRANSFER.    See  Bills  of  Excranoe,  dtc.    Endorsement^ 
of  a  bill  or  note,  how  made,  189,  192. 
who  has  right  of,  190. 
when  it  may  be  made,  190. 

may  be  either  before,  or  after  due,  190. 
effect  of,  when  made  after  bill  or  note  has  been  paid,  190,  191. 
payable  to  order  may  be  made  without  endorsement,  192. 

but  in  such  case  it  must  be  sued  in  name  of  original  payee,  192. 
for  part  of  sum  due,  when  valid,  197. 
payable  to  bearer,  effect  of,  210. 
TRESPASS, 

action  of,  when  it  lies,  85. 

for  injuries  to  plaintiff  in  his  character  of  father,  husband,  or  master, 

397  to  404,  394,  395,  397,  404,  5. 
when  a  concurrent  remedy  with  case,  344. 

for  a  direct  injury  caused  by  negligence,  345. 
1.  on  lands,  or  other  real  estate,  407.r 

jurisdiction  limited  to  cases  where  title  to  land  does  not  come  in  ques- 
tion, 354,  463,  464. 
general  nature  of  action  for,  408  to  414. 
for  what  injuries  it  lies,  408. 
how  distinguished  from  action  for  trespass  upon  personal  property, 

408. 
what  allegation  is  necessary,  in  declaration,  408. 
term  land,  meaning  of,  408. 

every  entry  upon,  without  license,  a  trespass,  409. 

what  license  will  justify, 409  to  412.  iSSes  License.  Authority. 
if  license  given  by  law  be  abused,  party  a  trespasser  from 

the  beginning,  411  to  413. 
but  otherwise  as  to  license  from  party  himself,  413. 
when  trespass  or  case  lies  for  abuse  of  license,  412,  413, 
note  (1) 
must  be  with  some  degree  of  fault,  413. 

will  not  lie  for  going  on  adjoining  land  when  public  highway  is  impass- 
able, 413. 
of  the  possesnon  necessary  to  maintain  action,  414  to  416 
who  may  maintain,  414  to  416. 
for  an  injury  committed  in  highway,  415. 
does  not  lie  by  trustees  of  a  town,  415. 
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for  an  injury  by  cattle,  or  other  chattels,  416,  417. 

concurrent  remedy  with  distress  damage  feasant,  416. 

when  a  want  or  deficiency  of  fence  may  be  shown  as  an  exi 

418  to  433. 
the  one  who  has  the  custody  of  cattle  is  liable  in  trespass,  438. 
whether  it  will  lie  for  breach  of  plaintiff 's  close  by  a  dog^«  433. 
action  does  not  lie  when  trespass  is  involuntary,  433. 
for  an  injury  to  rights  of  fishery,  and  to  land  adjoining  to,  or 

with  water,  433  to  441.    See  Fishery. 
for  an  injury  to  water-courses,  440. 
for  hunting  on  another's  land,  441. 
against  parties,  their  attorneys  or  agents ;  officers,  dbc.  ac^^ng^ 

color  of  law  or  of  legal  process,  442,  Ac,    Sm  Jurisdictioi. 
Oppicer.     PrOCE98. 
lies  where  there  is  a  want  of  jurisdiction  in  the  court  iasuiDg  pro- 
cess, 442  to  451. 
where  proceedings  are  void  for  irregularity  merely,  461  to  454. 
where  officer,  having  process  to  execute,  exceeds  his  authoritf, 

454  to  465.     See  Execution. 
by  takings  out  and  executing  search  warrants,  and  other  crinloBl 
process,  461,  462.    See  Search  Warrant. 
2.  in  relaHan  to  permmal  property,  466. 

when  a  concurrent  remedy  with  trover,  465. 
for  an  unfounded  distress,  467.    See  Distress. 
what  possession  necessaiy,  to  maintain,  491. 
nature  of  the  injury,  for  which  it  lies,  493. 
for  an  illegal  taking,  493. 

though  goods  be  afterwards  restored,  496. 
for  other  injuries  to  property,  without  a  taking*,  493,  497. 
lies  though  there  be  no  wrongful  intent,  493. 
by  exercising  an  authority  over  another's  goods,  494. 
as  by  a  wrongful  levy  on  them,  494. 
when  action  lies  against  a  bailee,  495,  498. 

for  destroying  or  killing  property  bailed,  497,  498. 
but  not  for  merely  abusing  property,  498. 
nor  for^a  loss  occasioned  by  his  negligence,  498. 
not  by  one  joint  tenant,  or  tenant  in  common,  against  another,  496. 

unless  the  property  be  destroyed,  496. 
not  against  one  whose  servant  takes  property  by  mistake,  496. 
by  whom  action  may  be  brought,  496. 

by  a  bailee  coupled  with  an  interest,  against  bailor,  496. 

by  either  general  owner,  or  bailee,  if  taking  was  lawful,  496. 

but  a  recovery  by  one,  a  bar  to  suit  by  the  other,  496. 
by  a  constable  or  sheriff,  for  taking  away  goods  seized  by  him  oe 

execution,  496. 
when  by  a  purchaser,  under  an  execution,  496. 
will  not  lie  for  a  refusal  to  deliver,  when  first  taking  was  lawful,  496. 
if  goods  are  returned,  it  goes  in  mitigation  of  damages,  496. 
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joint  trespasser  may  be  sued  jointly  or  severally,  498. 
of  the  damages  and  costs  in  such  case,  498. 

lies  against  one  who  assists  an  officer  acting  without  authority,  566. 
TRESPASS  ON  THE  CASE, 

action  of,  when  it  lies,  34,  65. 

1.  for  the  breach  of  a  parol  contract,  34. 

2.  for  an  unlawful  conversion  of  property  (trover^  34. 

3.  for  a  breach  of  warrantv  or  deceit,  34. 

4.  for  a  breach  of  trust,  34. 

5.  for  misfeasance  or  nonfeasance,  34. 

for  personal  injuries  to  party,  or  to  his  servant  child,  or  wife, 
,  34, 35. 

exceptions — actions  of   slander,   for  malicious   prosecution, 

&c.  35. 
lies  where  trespass  was  formerly  the  only  remedy,  35. 
either  for  breach  of  a  simple  contract,  or  for  a  wrong,  65. 

when  upon  a  contract,  called  assumpsit,  ^,     See  Assumpsit. 
■  when  brought  for  commission  of  a  wrong,  called  trover,  319.     See 
Trover. 
nature  of  action  oftrespaes  on  the  case,  properly  so  caUed,  844  to  351. 
liow  defined,  349. 
may  be  brought,  by  statute,  in  most  cases  where  trespass  was  formerly 

the  only  remedy,  344. 
lies  for  injuries  merely  consequential,  345. 

or  for  direct  injuries,  when  caused  by  negligence,  345. 
as  by  running  against  another  in  the  highway,  345. 
but  not  for  unayoidable  accident,  345. 

plaintiff  himself  must  exercise  ordinary  care,  345. 
when  for  running  over  child  in  highway,  345. 
or  a  blind  or  deaf  person,  346. 
in  whose  name  action  to  be  brought,  846. 
not  by  woman  seduced,  346. 

for  injury  resulting  from  obstruction  of  highway,  347.     See  High- 
way. 
against  master,  for  negligence  of  his  servant,  348,  349. 
not  where  injury  results  from  negligence  of  both  parties,  348,  n. 

(14). 
when  against  master  and  servant  jointly,  348. 
when  by  mortgagee  or  judgment  creditor,  350. 
novelty  of  action  no  defence,  350. 

for  aU  injuries  occasioned  by  deceits  orfraudSy  in  contracts,  351  to 
374. 
as  for  false  representations,  warranties,  fraudulent  conceal- 
ments, &c.  351  to  374.    See  Fraud.    Warranty. 
for  breach  of  warranty,  or  deceit,  in  the  sale  of  a  horse,  361  to 
374.     See  Horses. 
in  all  cases  of  imposition  or  knavery,  though  there  be  no  contract, 
374,  375. 
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as  by  cheating  at  dice,  ^c.  874. 
or  swindling,  374. 

by  h  false  representation  as  to  credit  of  another,  374,  375. 
what  amounts  to,  374,  375. 
an  intent  to  deceive  and  defraud  must  exist,  374. 
by  a  false  representation,  which  preyents  the  fulfilment  of  a 

contract  by  another  person,  876. 
by  wrongfully  transferring  a  bill  or  note,  876. 
in  cases  of  breach  of  trust  by  one's  attorney,  agent  or  servant,  876. 
S^e  Attorney.    Mabtbb  and  Servant. 
or  by  any  other  person  of  a  trade  or  profession,  by  which  inju- 
ry ensues,  376. 
for  breach  of  official  duty,  377. 

against  sheriff,  or  constable,  for  neglecting  to  serve  writ  or 
process,  377. 
or  for  an  escape,  378.     See  Escape. 
or  for  a!falsc  return,  378,  381. 
for  selling  goo<ls,  at  an  extremely  low  price,  377. 
against  a  justice  for  refusing  to  issue  process,  877. 
against  overseer  of  highways  for  neglecting  to  mend  a  bridge,  377. 
against  a  county  treasurer  for  refusing  to  pay  money,  377. 
not  against  a  judicial  officer  for  official  misconduct,  381. 
in  aU  cases  of  negligence  in  the  use  of  one's  property,  where- 
by anotherjs  injured,  384  to  889. 
as,  by  fire,  384. 

by  dogs  or  other  animals,  886  to  889.     See  Anouijb. 
Dogs. 
when  knowledge  of  mischievous  habits  must  be  prov- 
ed, 386,  386. 
not  in  case  of  injuries  to  sheep,  387. 
by  sinking  foundation  of  a  building  below  another  penoo's, 

387. 
in  setting  traps,  by  which  another's  dogs  are  caught,  388. 
for  killing  another's  dog,  388,  389. 
in  action  for  injury  caused  by  negligence,  plaintiff  mart 
be  free  from,  346,  886. 
such  as  leaving  maple  syrup  expoeed  to  cows,  fcc. 

886. 
or  allowing  a  mare  to  stray ;  by  which  it  ialla  into  a 
pit,  386. 
in  all  cases  of  private  ntM«mee,  889  to  893.     See  Ncisanck. 
insUnces  of,  889  to  891. 
when  notice  to  remove  first  necessary,  889. 
against  whom  it  lies,  889. 
nuisance  must  be  private,  891. 
or  occasion  some  special  injury,  891. 
far  various  injuries  in  cases  ofbaUmsfU,  893. 
but  not  where  there  is  no  trust,  893,  893. 
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as  where  goods  found  are  lost  a^in,  or  spoiled  through 

neglect,  393. 
but  otherwise  where  there  is  a  misfeasance,  or  nonfea 

sance,  393. 
when  action  should  be  trover,  892. 
for  injuries  to  one  in  the  character  of  a  huahandy  393. 
for  an  injury  done  to  his  wife,  393. 
for  actual  violence  to  her,  394. 

against  a  surgeon,  for  an  unskilful  operation  upon  her,  394. 
for  forcibly  carrying  her  away,  395. 
for  adultery  with  her,  395  to  397. 

lies  after  a  separation  between  them,  395. 
damages  in,  397.    See  Adultery.    Husband  and 
Wipe. 
for  injuriee  to  one  in  the  character  of  a  father ,  397. 
for  a  battery  of  child,  397,  398,  403. 

declaration  must  allege  consequential  damage,  by 
loss  of  service,  398. 
for  seduction  of  his  daughter,  397  to  404. 
^  evidence  and  damages  in,  397  to  403. 

lies  though  daughter  is  of  age,  399. 
or  a  married  woman,  399. 
in  whose  name  to  be  brought,  399,  400. 
person  seduced  a  competent  witness,  400. 
but  not  indispensably  necessary,  403. 
for  enticing  child  away  from  him,  398,  401 . 
whether  for  taking  away  child,  401.     See  Parent  and 
Child.    Habeas  Corpus. 
for  injuries  to  one  in  the  character  of  a  nuuter,  404. 
for  seducing  female  servant,  397  to  403,  404. 
for  enticing  servant  away,  404,  405. 
for  an  -injury  done  to  a  servant,  405. 
for  goods  obtained  of  a  servant  by  fhiud,  406. 
when  against  a  servant  for  negligence,  406. 
for  an  injury  prohibited  by  statute,  407. 

for  irregularities  or  abuses  of  distress,  where  original  taking  was 
lawful,  474. 
lies  for  the  commission  of  some  wrong,  319.    See  TRbvER. 
TRESPASSER, 

from  the  beginning,  who  is,  401,  411  to  413,  490. 
one  wko  assists  an  ofiBkser  acting  without  authority  is,  566. 
joint  trespassers,    ^ee  Joint  Wrongdoers. 
TRIAL, 

how  long  court  may  be  held  open  on,  and  for  what  cause,  578. 
TROVER, 

nature  of  action,  819. 

when  it  lies  for  goods  pledged  by  factor  or  agent,  89. 
against  agent,  for  pledging  or  converting  goods,  89. 
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or  for  exceeding  his  authority,  98  and  n.  (32). 
does  not  lie,  in  general,  unless  he  has  converted  property  of  prin- 
cipal to  his  own  use,  or  disposed  of  it  cootrvy  to  iastnic- 
tions,  98,  n.  (32). 
against  an  auctioneer,  119. 

for  selling  stolen  goods,  320. 
for  goods  sold  in  exchange  for  a  note  fraudulently  reprewDtad  to  be 
good,  125. 
when  action  lies  in  general,  319  to  329. 

in  respect  of  what  property,  319  to  329. 

any  property  in  which  plaintiff  has  a  general  or  special  property.  Sift, 
only  for  conversion  of  some  personal  chattel,  327. 
not  for  injuries  to  roal  estate,  327. 

even  by  a  severance  of  properly  attached  to  freehold ;  ooicai  it 
is  carried  away,  327. 
what  interest  plaintiff  must  have,  320,  &c. 
where  goods  are  unlawfully  distrained  and  sold  for  ront,  6lc.  320. 
where  goods  are  obtained  by  false  representations,  320. 
lies  though  property  has  been  recovered,  320,  329. 
action  not  defeated  merely  by  setting  up  title  in  a  thifd  penon,  S& 
when  for  animals,  328. 
when  preferable  to  assumpsit,  327. 

not  for  loss  of  goods  taken  by  an  officer,  if  not  caused  by  his  fiuiltt  929. 
whether  for  goods  delivered  upon  a  usurious  consideratton,  3S9. 
for  choses  in  possession  or  in  action,  339. 

but  not  for  a  bill  or  note  that  has  been  paid,  339. 
what  must  be  proved,  in  suit  for,  339. 
against  purchaser,  for  goods  bought  under  an  illegal  distreM  or  other 
taking,  468. 
by  and  against  whom  it  lies,  320  to  327,  329  to  340. 
.     with  respect  to  plaintiff's  interest  in  property,^ 320. 

he  must  have  a  property  in  goods,  either  general  or  special,  990. 
and  the  actual  possession,  or  the  right  to  it,  320. 
distinction  between  general  and  special  property,  320» 
when  a  mere  naked  possession  sufficient,  321. 

in  such  case  defendant  may  show  tide  to  be  in  a  third  penon, 

322. 
but  this  must  be  accompanied  by  proof  of  claim  or  right  in  dc- 
fendant,  derived  from  true  owner,  322. 
actual  possession  not  necessary,  323. 
right  of  possession,  sufficient,  323. 
but  it  must  be  a  present  right  of  possession,  325. 
lies  by  executor  upon  possession  of  his  testator,  324. 
a  mere  gifl  of  property  conveys  no  title,  unless  followed  by  a  de« 
livery,  327. 
when  a  delivery  may  be  inferred,  327. 
by  general  owner,  although  goods  are  delivered  to  his  agent,  to  kesp 
for  him,  820. 
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by  bailees  of  goods,  such  as  carriers,  factors,  consignees,  pawnees, 

trustees,  &c.  321 . 
by  party  having  a  temporary  interest  in  chattel,  against  the  owner,  321. 
when  either  liailor  or  bailee  may  sue,  321. 

but  a  suit  brought,  or  recovery  had,  by  one,  bars  the  other,  321. 
not  by  bailor  until  time  of  bailment  expires,  321. 
by  a  sheriff,  or  constable,  who  has  levied  on  goods,  322,  323. 
not  if  proceeds  is  shown  to  be  void,  322. 
his  endorsement  of  levy,  how  far  evidence  of  possession,  323. 
by  a  purchaser  under  an  execution,  323. 

by  a  manufacturer,  &c.  while  making  an  article  for  another,  325,  326. 
when  by  a  bailee,  by  virtue  of  his  lien  on  goods,  330  to  338.     See  Lien. 
when  by  one  tenant  in  common  or  joint  tenant  against  another,  338, 339. 
convereiony  what  amounts  to,  340  to  344. 

assuming  a  right  to  dispose  of  property,  342. 
or  exercising  a  dominion  over  it,  342. 
any  unlawful  taking  of  another's  goods,  341. 
or  any  tortious  act,  by  which  plaintiff  is  deprived  of  his  goods,  340. 
a  manual  taking  not  necessary,  342. 
a  demand  of  goods,  when  necessary,  341. 
what  is  a  sufficient  demand,  341. 
in  case  of  partners,  341. 
or  joint  bailees,  341. 
a  demand  and  refusal  evidence  of,  342. 

but  do  not  amount  to  a  conversion,  342. 
must  be  proved  at  time  before  suit  commenced,  342. 
refusal  to  deliver  not  always  evidence  of,  343. 
wrongful  taker  cannot,  by  any  act  of  his  own,  acquire  a  title  to  property, 
326. 
unless  he  destroys  its  identity,  326. 

or  annexes  it  to,  and  makes  it  a  part  of,  some  other  thing,  326. 
or  changes  its  nature  from  personal  to  real  property,  326. 
a  recoveiy  of  damages  by  plaintiff,  vests  property  of  goods  in  defendant, 

344. 
lies  for  taking  personal  property,  in  all  cases  where  trespass  will  lie,  466. 
TURNPIKE.    SeeUiQHWiY. 

of  the  action  for  penalty  for  turning  off  from,  51. 

U 

USE  AND  OCCUPATION, 
assumpsit  for,  79, 174. 

when  it  lies,  174  to  176. 

wherever  agreement  is  not  by  deed,  174. 
must  be  some  demise  or  permission,  174. 
where  tenant  holds  overt  after  expiration  of  lease,  175. 
for  year  ensuing,  Dvhere  tenant  quits  without  giving  notice,  175. 
not  where  premises  are  let  for  purposes  of  prostitution,  175. 
Vol.  I.  90 
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under  an  ag^ement  by  deed  to  demise,  by  words  not  amounting  to 

a  demise,  175. 
not  where  title  is  in  dispute,  176. 
where  premises  are  burnt,  after  the  letting  and  before  rent  becomes 

due,  176. 
by  a  corporation  aggregate,  176. 
not  necessary  to  prove  an  express  contract^  on  taking  posseaion,  IT'S. 

nor  that  tenant  has  paid  rent,  176. 
plaintiff  may  use  a  written  agreement,  fixing  a  rent  certain,  lo 
amount  of  recovery,  176. 
and  defendant  cannot  give  evidence  to  reduce  recovery  below 
stipulated,  176. 
defendant  not  allowed  to  question  plaintiff's  title,  174. 
debt  may  be  maintained  for,  176. 
USURY, 

how  it  affects  parties  to  a  bill  or  note,  204,  279. 
when  bill  or  note  deemed  usurious,  205,  206. 
statutes  relating  to,  279. 

mode  of  declaring  in  suit  to  recover  excess,  279. 
when  it  may  be  pleaded,  or  given  notice  of,  282. 

notice  can  only  be  given  in  connection  with  plea  of  general  issue, 
n.  (25). 
should  contain  the  substantial  requisites  of  a  plea,  282,  n.  (25). 
plea  or  notice  must  be  verified  by  afiidavit,  282. 
requisites  of  affidavit,  282,  n.  (26). 
when  borrower  a  competent  witness  to  proVe,  280. 
all  contracts  or  securities  tainted  with,  void,  281,  291. 

even  in  hands  of  a  bona  fide  holder,  281. 
when  set  up,  plaintiff  may  be  called  as  a  witness,  282. 

without  an  order  of  the  court  for  that  purpose,  282,  n.  (28). 
his  attendance  compelled  by  subpoena,  282. 
his  evidence  confined  to  question  of  usury,  282. 
what  shall  be  deemed  to  constitute,  282  to  290. 
pretences  resorted  to,  in  order  to  cover,  290,  291. 
evidence  relied  on,  to  expose  them,  291,  292. 
judgments  on  usurious  contracts  good  until  set  Aide,  291,  292. 
and  a  note  given  as  security  for  such  judgment  is  valid,  292. 
whether  such  a  judgment  in  a  justice's  court  can  be  set  aside,  291. 
contract  valid  in  its  creation,  not  avoided  by  a  subsequent  usurtoiH 
ment,  292. 
though  excess  might  be  recovered  back,  292. 
when  a  contract  made  as  a  substitute  for  a  prior  usurious  one  it  void. 


VARIANCE.    See  Amendments. 

between  declaration  and  proof,  114,  370. 
in  suits  on  special  contracts,  114, 115. 
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VARIANCE— caif«nt««iJ. 

between  process  and  declaration,  as  to  character  in  which  parties  sue,  507. 
as  to  cause  and  form  of  action,  508. 
bow  taken  advantage  of,  546. 
how  waived,  546. 
VENDEE.     See  Sales.    Purchaser. 

the  buyer  of  goods,  60. 
VENDOR.    5€c  Sales. 

the  seller  of  goods,  60. 

property  in  goods,  in  general,  confers  right  to  sell,  60. 

when  he  may  sue  for  the  price,  60. 

although  property  is  destroyed  before  delivery,  61. 
when  he  may  be  sued  for  non-delivery  of  goods,  61. 
when  considered  a  trustee  for  purchaser,  61. 

his  right  of  stoppage  in  transitu,  119.    See  Stoppage  in  Transitu. 
may  refuse  to  deliver  goods  sold,  without  payment,  120. 
VENIRE 

cannot  be  executed  by  a  person  deputed  by  justice,  577. 
VENUE,  ^ 

when  local,  35,  36. 
in  actions  against  public  officers,  36. 
VERDICT, 

may  be  received  on  Sunday,  544. 

W 

WAGERS, 

unlawful  and  void  by  statute,  84. 
contracts  and  securities  respecting,  void,  276. 
WAGES.    See  Master  and  Servant. 
WAIVER, 

of  irregularity  in  process,  40,  546,  576. 

of  variance  between  process  and  declaration,  546. 

of  demand  of  payment  of  a  bill  or  note,  how  made,  223. 

of  lien,  what  so  considered,  337. 

a  good  consideration  for  a  parol  promise  by  a  third  person,  315. 
of  defect  in  affidavit  for  warrant,  514. 
WARRANT, 

of  the  process  by,  509. 
when  proper  to  be  issued,  509  to  520. 
directions  for  making  out,  510  to  520. 
affidavit  to  obtain,  511  to  515. 
requisites  of,  512  to  516. 
by  whom  to  be  madp,  512. 
when  not  required,  512. 
form  of,  in  a  case  not  arising  on  contract,  515. 

in  a  case  arising  on  contract,  516. 
form  of  oath  to,  513. 
form  of  recognizance,  upon  issuing,  518. 

of  written  security,  to  be  signed  by  the  surety,  519. 
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WARRANT— continued.     • 
fonn  of  warrant,  519. 
when  suit  by,  deemed  commenced,  500. 
service  and  return  of,  556  lo  566. 

on  return  of,  defendant  must  be  actually  brought  before  justice,  556,  584. 
notice  to  plaintiff  of  defendant's  arrest,  556. 
how  long  defendant  may  be  detained  on,  557,  584. 
where  it  appears  that  defendant  is  not«  subject  to  arrest,  proceeding*  shoald 

be  dismissed,  558. 
and  where  one  of  tw^o  defendants  is  exempt  from  arrest,  be  alone  should  be 

discharged,  559. 
forms  of  returns  to,  558. 

who  privileged  from  arrest  by,  559  to  565.     See  Arrest.     Phivilece. 
cannot  be  served  by  constable  when  in  his  own  favor,  556,  565. 
plaintiff  should  be  ready  to  try  cause  as  soon  as  notified,  584. 
how  long  justice  may  wait  for  plaintiff,  584,  585. 

judgment  cannot  be  given  in  plaintiff's  favor,  upon,  unless  he  is  present,  585u 
WARRANT  OF  ATTORNEY, 

to  prosecute  a  single  action,  form  of,  591. 

to  prosecute  generally,  592. 
to  defend  a  particular  action,  592. 

to  defend  generally,  593. 
if  acknowledged,  is  prima  facie  evidence  of  authority,  594. 
certificate  of  acknowledgment  of,  form  of,  594. 
should  contain  power  to  release  witnesses,  594. 
is  sufficient  if  executed  by  nominal  plaintiff  only,  594. 
WARRANTY, 

a  power  to  sell,  does  not,  of  itself,  imply  a  power  to  warrant.  92. 

but  an  agent  empowered  to  sell  a  horse,  may  bind  his  principal  by,  91. 

of  goods y  must  be  made  at  time  of  sale,  123. 

when  it  will  bind,  and  to  what  extent,  123,  124. 

when  action  lies  upon,  without  a  return  of  goodd,  123. 

goods  warranted  may  be  returned  if  defective,  124. 

in  action  for  breach  of,  defendant  cannot  set-off  demands  against  pltia- 

tiff,  124. 
when  necessary,  352. 
general  warranty  on  sales  of,  352,  353.  * 

does  not  extend  to  known,  or  future  defects,  352. 

no  protection  against  a  secret  defect,  if  buyer  is  informed  thei«o( 

353 
nor  against  the  effect  of  a  visible,  or  known  defect,  953. 
is  always  in  the  present  tense,  353. 
8|)ecial  warranty,  nature  of,  353. 
what  amounts  to  a  warranty,  353,  354. 

no  particular  form  of  words  necessary,  353. 
a  mere  description  of  articles,  in  a  bill  of  sale,  does  not,  354. 
word  "  warrant*'  need  not  be  used,  353. 

what  considered  such,  and  what  a  mere  matter  of  description,  S5S, 
355,  n.  (16). 
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WARRANTY— continued. 

in  general,  whatever  a  person  repreaents,  at  the  time  of  sale,  354. 
of  horses,  on  sales  thereof,  361  to  374.    See  Horses. 
that  note  is  not  forged,  always  implied,  on  a  transfer  of,  210. 
that  article  sold,  is  merchantable,  whether  implied,  355  to  357. 

on  executory  sales,  warranty  implied  that  article  shall  be  free  from  any 
remarkable  defect,  356. 
and  if  it  come  short  of  a  medium  quality,  it  may  be  returned,  356. 
not  implied  from  the  payment  of  a  fair  price,  356. 
by  parol,  cannot  be  shown,  where  agreement  is  in  writing,  358. 
on  a  sale  by  sample,  implied,  that  it  is  a  fair  specimen  of  thing  sold,  358. 
that  Tendor  has  a  good  and  yalid  title,  always  implied,  359. 
that  provisions  sold,  are  wholesome,  always  implied,  359. 
when  action  upon  breach  of,  should  be  assumpsit  or  case,  360 
when  breach  of,  may  be  set  up  as  a  defence,  in  action  for  price,  360,  361. 
WATER-COURSES, 

rights  of  fishing  in,  433  to  437.     See  Fishery. 
when  public  highway,  434  to  436.     See  Rivers. 
right  of  using  for  private  purposes,  437  to  441. 
action  lies,  for  diverting  or  obstructing,  389,  439,  440. 
rights  in,  acquired  by  prescription  or  license,  439,  440. 
declaration  for  diverting,  or  obstructing,  441. 
WITNESSES.    See  Evidence. 

plaintiff,  when  compellable  to  testify,  203. 

where  usury  is  set  up  as  a  defence,  282. 
•in  an  action  for  breach  of  warranty,  a  prior  vendor  may  be  a  witness,  365. 
so  may  person  seduced,  in  action  for  seduction,  400. 
may  be  subpoenaed  to  attend  before  fence  viewers,  420. 
may  be  sworn  and  examined  by  fence  viewers,  420,  485,  486. 
release  of,  when  and  how  executed  by  attorney,  594. 
action  by,  for  fees,  140. 
how  far  privileged  from  arrest,  562. 
WORK,  LABOR,  AND  SERVICES, 
assumpsit  lies  for,  79,  126. 
may  be  for  both  services  and  materials,  126. 

what  a  sufficient  performance  of  ag^ement,  to  enable  a  servant  to  sue  for^ 
126  to  131. 
what  may  be  proved  in  diminution  of  damages,  or  to  defeat  action , 

128,  136. 
when  employer  may  bring  cross-action,  instead,  137. 
when  special  agreement  is  evidence,  in  action  for,  127  to  144. 
action  lies  for,  when  agreement  has  been  varied  with  assent  of  both  par- 
ties, 131. 
or  when  servant  has  been  prevented,  by  act  of  employer,  from  complet- 
ing his  contract,  133. 
or  when  work  in  deviation  from  contract  has  been  accepted  by  employ- 
er, 134. 
for  services  of  a  physician,  surgeon,  or  apothecary,  135. 
when  against  a  master,  father,  or  overseers  of  the  poor,  for  services  to  a  ser- 
vant, child,  or  pauper,  135, 136« 
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WORK,  LABOR,  AND  SERVICES— c(m/intt«i. 

when,  although  work  is  defectively  performed,  136. 

for  services  of  counsellor,  attorney,  &c.  137. 

when  for  voluntary  services,  141. 

by  master  against  person  employing  servant,  142. 

by  a  New-York  pilot,  142. 

by  a  clergyman,  142. 

on  a  promise  that  another  shall  pay  for  services,  142. 

for  trouble  in  procuring  a  pardon,  143. 

when  special  contract  may  be^diaregarded,  and  action  bnwgfat  for,  get- 

erally,  143. 
against  committee  appointed  at  a  public  meeting,  in  fiivor  of  work- 
man, 143. 
not  where  amount  of  salary  to  be  fixed  by  a  third  persoo  is  not  ascer- 
tained, 143. 
when  services  are  gratuitous,  or  with  a  view  to  a  legacy,  143. 
when  for  improvements  made  on  lands,  144. 
•  for  making  a  division  fence,  419. 
WORKMAN 

for  hire,  answerable  for  ordinary  neglect,  70. 

must  apply  a  degree  of  skill  equal  to  his  undertaking,  70. 
of  his  lien  on  goods,  for  price  of  work  done,  331.     See  Lten. 
WRIT.    See  Process.    Execution.    Attachment.    Warrant.    Summosts. 
WRITING. 

certain  contracts  must  be  in  writing,  61,  301  to  305.     See  Fracds,  Statcts 
OF.    Memorandum. 
WRONGDOERS, 

when  joint  trespassers,  498. 
cannot  compel  contribution,  407. 

action  against  one,  when  a  bar  to  a  suit  against  another,  406. 
damages  and  costs  in  suits  against,  498. 
when  one  may  be  a  witness  for  another,  498. 
WRONGS 

are  joint  and  several,  498. 
damages  and  costs  in  suits  for,  498. 


YEAR, 

what  is,  in  law,  297. 

agreements  not  to  be  performed  within,  to  be  in  writing,  809,  810  to  Sll 


ADDENDA. 

The  following  was  accidentally  omitted,  in  the  proper  place : 

ATTORNEY, 

when  liable  for  damages  by  reason  of  neglect  or  Ignorance,  183,  376. 

g^ss  negligence  or  ignorance  must  be  shown,  376. 
negligence  or  misconduct  of,  cannot  be  set  up  as  a  defence  to  a  suit  on  his 

bill,  377. 
liable  for  disobedience  of  his  client's  instructions,  138. 

but  not  for  a  mistake  of  law,  or  on  a  nice  point  of  practice,  138,  377. 
in  action  for  negligence,  may  show  his  client  had  no  defence,  138,  377. 

plaintiff  need  not  show  the  payment  of  a  fee  to  attorney,  139. 
bound  to  continue  suit,  though  client  fails  to  furnish  funds,  139,  377. 

but  for  reasonable  cause  and  on  notice,  he  may  abandon  suit,  333,  n.  (v). 
when  estopped  from  denying  that  he  is  attorney,  139. 
of  his  lien  on  papers,  money,  &c.  of  his  client,  for  his  fees,  332,  333.     See 
Lien. 

does  not  extend  to  any  thing  until  it  is  in  his  possession,  333. 
of  aj^arance  by>  589.    See  Appearance. 
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